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FRANKLIN  K.  LANE,  of  California. 
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John  H.  Marble,  Secretary. 

January  13,  1912,  Commissioner  Clements*  term  as  chairman 
expired;  on  that  date  Commissioner  Prouty  became  Chairman. 

February  10,  1912,  Mr.  Marble  took  the  oath  of  office  as  Secretary 
and  February  21,  1912,  entered  on  active  duty. 
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No.  3846. 
YOUNG  &  CUTSINGER 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY. 


SubmiUed  May  24,  1911.    Decided  November  14, 1911. 


Complainants  seek  retroactive  application  of  milling-in-transit  privilege  on  logs  at 
Evansville,  Ind.  The  outbound  shipments  of  lumber  alleged  to  have  been  the 
product  moved  18  mouths  after  the  inbound  shipments;  Held,  That  a  milling- 
in-transit  privilege  can  not  reasonably  extend  over  so  long  a  period;  and,  further* 
more,  a  retroactive  application  of  the  privilege  should  not  be  made. 

Charles  D.  Drayton  for  complainants. 

N.   W.  Proctor  for  Louisville  &  Nashville  Railroad  Company. 

Refobt  of  the  Commission. 

By  the  Commission  : 

The  complainants  are  partners  engaged  at  Evansville,  Ind.,  in  the 
manufacture  of  lumber.  By  petition,  filed  February  11,  1911,  they 
allege  that  they  have  been  subjected  by  defendant  to  unreasonable 
prejudice  and  disadvantage  in  their  business  by  reason  of  the  fact 
that  on  various  shipments  of  logs  from  McKenzie  and  Humboldt, 
Tenn.,  to  Evansville,  there  to  be  manufactured  into  lumber  and 
reshipped,  they  were  compelled  to  pay  rates  of  12  and  11  cents  per 
100  pounds,  respectively,  which  rates  are  alleged  to  have  been  unrea- 
sonable to  the  extent  they  exceeded  a  transit  rate  of  7  cents  contempo- 
raneously in  effect  from  other  points  immediately  north  and  south  of 
the  stations  mentioned  and  wldch  was  subsequently  established  from 
McKenzie  and  Humboldt.    Reparation  is  asked. 

Between  April  12  and  May  12,  1909,  there  were  shipped  from 
McKenzie  to  complainants  at  Evansville  8  carloads  of  logs,  upon 
which  charges  were  assessed  at  a  rate  of  12  cents.  Between  Feb- 
ruary 11  and  May  6,  1909,  there  were  shipped  from  Humboldt  to 
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the  language  used  in  stating  the  relative  character  of  tariff  supple- 
ments.   The  important  and  controlling  language  reads  thus: 

If  a  tariff  or  supplemeDt  to  a  tariff  is  issued  which  conflicts  with  a  part  of 
another  tariff  or  supplement  to  a  tariff  which  is  in  force  at  the  time,  and  which 
Is  not  thereby  canceled  in  full,  it  shall  specifically  state  [etc.]. 

It  is  to  be  observed  that  the  supplement  mentioned  as  the  subject  of 
conflict  with  a  part  of  a  newly  issued  supplement  is  described  as  a 
supplement  to  a  tariff,  and  not  as  a  supplement  to  some  other  tariff. 
The  lanpuape  of  the  rule  embraces,  under  the  conditions  stated,  any 
tariff  or  any  supplement  to  a  tariff  which  conflicts  with  any  other 
tariff  or  with  ajiy  other  supplement  to  a  tariff.  It  mivtters  not 
whether  supplements  involved  in  such  a  conflict  relate  to  different 
tariffs  or  to  the  same  tariff.  If  they  are  to  be  in  force  at  the  same 
time,  the  rule  requires  that  the  part  or  parts  of  the  earlier  supple- 
ment intended  to  l)e  canceled  by  the  later  one  shall  be  specifically 
stated  therein.  The  controversy  here  involves  two  supplements  to 
the  same  original  tariff,  and  the  application  of  the  rule  is  clearly  seen 
by  reading  thus:  "If  a  •  *  *  supplement  to  a  tariff  is  issued 
which  conflicts  with  part  of  another  ♦  ♦  •  supplement  to  a  tariff 
which  is  in  force  at  the  time,  and  which  is  not  thereby  canceled  in 
full,  it  shall  specifically  state  the  portion  of  such  other  tariff  which 
is  thereby  canceled,"  etc.  We  have  no  hesitancy  in  holding  that  the 
rule  does  apply  to  the  situation  presented  in  this  case  and  that  the 
defendant  should  hereafter  observe  it  strictly. 

Section  6  of  the  act  to  regulate  commerce  governs  the  publication, 
filing,  and  posting  of  tariffs  for  public  inspection,  and  prescribes  their 
form  and  construction.  The  same  section  also  confers  upon  the  Com- 
mission authority  to  "  prescribe  the  form  in  which  the  schedules  re- 
quired by  this  section  to  be  kept  open  to  public  inspection  shall  be 
prepared  and  arranged  and  to  change  the  form  from  time  to  time  as 
shall  be  found  expedient.''  In  pursuance  of  the  authority  so  con- 
ferred, the  Commission  has  from  time  to  time  promulgated  rules  and 
regulations  for  the  printing,  construction,  and  filing  of  tariffs. 

The  tariff,  to  which  Supplements  Nos.  42  and  50  belong,  was  issued 
in  February,  1906,  to  take  effect  March  1,  1906,  but  was  not  filed  with 
the  Commission  until  November  8, 1906.  The  tariff  proper  carried  no 
rates  on  cottonseed  hulls  from  Laurinburg  to  Birmingham.  Sup- 
plement No.  13,  effective  May  15,  1908,  purported  to  establish  a  rate 
of  $2.50  from  I^aurinburg  to  Birmingham,  but  the  schedule  failed 
to  specify  whether  the  rate  was  per  ton  or  per  hundred  pounds. 
Supplement  No.  42,  effective  (except  as  noted  in  individual  items) 
August  25,  1909,  specifically  canceled  Supplement  No.  13,  and,  under 
the  heading  of  ^reissued  items,''  named  a  rate  on  cottonseed  hulls 
in  carloads  of  $2.50  per  ton  of  2,000  pounds  from  Laurinburg  to 
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Birmingham,  minimum  carload  weight  12  tons.  Supplement  No.  50 
became  effective  October  9, 1909.  On  page  1  of  this  schedule  there  is 
an  item  under  the  heading  of  ^^Additions,  cancellations,  and  changes 
(except  as  noted)  effected  by  this  supplement."  Reference  is  spe- 
cifically made  to  certain  rates  as  being  thereby  canceled  in  full,  leav- 
ing no  rates  in  effect.  It  will  be  noted  that  the  heading  reads,  paren- 
thetically, "except  as  noted."  On  page  6  of  this  schedule,  under 
"Additions,  cancellations,  and  changes  effected  by  this  tariff,"  we 
find,  in  a  table  of  rates  to  various  stations,  a  rate  on  cottonseed  hulls, 
in  carloads,  of  $3.40  per  ton  of  2,000  pounds  from  Laurinburg  to  Bir- 
mingham, minimum  carload  weight  15  net  tons. 

The  tariff  is  one  which  was  filed  with  the  Commission  prior  to  the 
promulgation  of  any  rules  or  regulations  relative  to  the  form  and 
construction  of  tariffs,  and  it  is  one  of  a  class  which  was  permitted 
to  remain  in  force  until  such  time  as  it  could  be  conveniently  reissued. 
Effective  October  1,  1909,  the  Commission  ordered  that  tariffs  of 
more  than  five  pages  issued  prior  to  May  1,  1907,  might  thereafter 
be  supplemented  only  on  certain  conditions.  These  conditions,  ap- 
plied to  the  tariff  in  question,  made  a  reissue  practically  necessary, 
and  it  was  later  superseded  by  a  reissue.  Prior  to  such  reissue  the 
schedule  conformed  as  nearly  as  was  possible  to  the  regulations 
adopted  after  it  was  issued,  and  it  clearly  indicated  that  the  rate  on 
cottonseed  hulls  had  been  changed. 

There  is  no  evidence  that  the  $3.40-per-ton  rate  was  unreasonable 
for  the  service  performed.  Complainant's  contention  involves  only 
the  interpretation  of  the  tariff.  In  view  of  the  fact  that  the  tariff 
was  published  prior  to  promulgation  of  the  rule  invoked  by  complain- 
ant, and  that  it  was  later  reissued  in  conformity  with  the  rules,  we 
are  of  opinion  that  the  facts  stated  do  not  form  the  proper  basis  for 
an  award  of  reparation.  The  complaint  will  therefore  be  dismissed, 
and  an  order  will  be  entered  accordingly. 
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No.  3778. 
CARSTENS  PACKING  COMPANY 

V. 

UNION  PACIFIC  RAILROAD  COMPANY  ET  AL, 


SubmitUd  Natembtr  ft,  1911.    Decided  November  23,  1911. 


Rates  on  live  stock  from  eaBtem  Ore^n  pointa  to  Tftcoixut,  Waah.,  via  Northern 
Pacific  Railway  through  Wallula,  Wash.,  not  shown  to  be  unreasonable.  Com- 
plaint dismissed. 

John  D.  Fletcher  and  John  E.  Belcher  for  complainant. 

H.  A.  Scandrett  and  A.  C,  Spencer  for  Union  Pacific  Railroad  Com- 
pany, Oregon  Short  Line  Railroad  Company,  and  Or^on-Washington 
Railroad  &  Navigation  Company. 

G.  T.  Reid  for  Northern  Pacific  Railway  Company. 

Report  of  the  Commission. 

Lake,  Cammiisioner: 
The  complainant  states  its  case  as  follows: 

This  case  is  one  attacking  the  reasonableneas  of  the  rates  of  these  defendants  on  live 
stock,  carloads,  from  Idaho  and  eastern  Oregon  points  through  Wallula,  Wash.,  to 
Tacoma,  Wash.,  and  all  the  relief  asked  is  that  the  defendants  reduce  the  same  to  the 
same  basis  as  in  e£fect  from  the  same  points  of  origin  through  Portland,  Oreg.,  to 
TWoma,  Wsah. 

The  Wallula  gateway  is  a  much  shorter  route,  and  because  complainant  has  for 
3rear8  enjoyed  the  privilege  of  using  the  same  and  ha^  established  graiing  lands  for 
fattening  stock  cattle  and  sheep  at  points  intermediate  with  said  Wallula  gateway  and 
Tacoma,  Wash.,  and  because  that  privilege  has  been  taken  away  from  it  by  reason  of 
lower  rates  being  applied  via  a  longer  route,  we  a^k  that  we  be  given  the  choice  of 
routes  so  that,  as  occasion  requires,  we  may  route  our  shipments  through  W*allula, 
Wash.,  at  a  rate  not  exceeding  that  applicable  through  Portland,  Oreg. 

The  original  complaint  attacked  rates  from  points  on  the  Union  Pacific  Railroad  to 
Taconu,  Wash.,  but  at  the  hearing  that  feature  was  dismissed  without  prejudice, 
because  ostisfactory  rates,  we  believe,  will  be  voluntarily  established  by  the  carrien 
themselves. 

Again,  complainant  in  its  argument  says: 

In  this  case  we  do  not  complain  particularly  of  these  rates  in  and  of  themselves — 
we  are  complaining  because,  as  previously  stated,  we  beliex^e  we  are  discriminated 
iSainst  in  that  we  can  not  have  the  choice  of  routes;  because  our  cattle  and  sheep 
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•re  delayed  in  transit  and  are  unnecessarily  bruised  by  reason  of  rough  and  improper 
han<lling  via  a  route  much  longer  than  is  necessary,  and  as  live  stock  is  a  highly 
perishable  commodity  and  *  •  «  a  hazardous  class  of  traffic,  is  it  not  perfectly 
natural  that  if  stock  has  to  travel  a  long  way  out  of  its  natural  route  when  handled 
through  Portland,  that  we  should  try  and  reduce  that  hazard  to  the  minimum  by 
having  it  travel  via  the  shortest  and  most  direct  route? 

Complainant  can  not  well  afford  to  pay  a  higher  rate  than  its  competitors  elsewhere, 
and  therefore  can  not  take  advantage  of  nor  earn  a  return  on  its  investment  in  grazing 
lands  in  eastern  Washington,  if  by  reason  of  a  rate  adjustment  it  can,  at  somewhat  of 
a  disadvantage,  handle  via  a  cheaper  route.  These  grazing  lands,  some  of  which  are 
owned  and  others  leased,  were  secured  by  complainant  in  good  faith  several  years 
ago,  and  as  there  are  none  such  on  the  Harriman  lines  which  will  answer  the  purpose 
we  naturally  want  to  utilize  them,  but  do  not  believe  it  should  be  necessary  for  us 
to  pay  a  premium  to  do  so,  particularly  when  the  route  via  which  the  higher  rates 
are  in  effect  is  shorter  than  the  route  via  which  the  lower  rates  apply. 

Stock  moving  from  eastern  Oregon  and  Idaho  points  to  Tacoma 
may  move  either  by  way  of  Wallula  and  the  Northern  Pacific  to 
Tacoma,  or,  continuing  down  the  Columbia  River  to  Portland,  may 
be  carried  thence  to  Tacoma  by  the  Oregon- Washington  Railroad 
&  Navigation  Company's  line.  There  is  a  difference  of  some  43  miles 
in  these  routes  in  favor  of  that  of  the  Northern  Pacific.  The  latter, 
however,  involves  crossing  the  Cascade  Mountains,  whereas  the 
former  follows  almost  a  water  grade.  We  are  asked  to  establish 
the  same  rates  by  the  short  line  via  the  Northern  Pacific  as  obtain 
by  the  longer  line  via  Portland.  The  difference  at  present  in  the 
rates  over  these  two  routes  ranges  from  nothing  to  $15  per  car. 

In  the  light  of  the  extracts  made  from  complainant's  brief  quoted 
above,  and  after  perusal  of  the  record,  it  is  but  fair  to  say  that  the 
gravamen  of  this  complaint  is  not  an  attack  upon  the  reasonableness 
of  the  rates  via  the  Northern  Pacific.  The  complainant  owns,  or 
has  leased,  grazing  lands  along  the  line  of  the  Northern  Pacific  which 
it  wishes  to  use  under  a  feeding-in-transit  arrangement,  but  these 
lands  it  does  not  find  profitable  to  use  as  against  the  lower  rate 
obtaining  by  way  of  Portland  from  points  where  the  cattle  are  origi- 
nally shipped.  Therefore,  it  asks  for  the  same  rate  via  the  Northern 
Pacific,  so  that  the  cattle  may  be  stopped  off  to  fatten  en  route. 

The  fact  is,  that  the  complainant  through  its  negotiations  with 
the  Oregon- Washington  line  brought  about  the  discrepancy  which 
now  exists  in  the  rates  by  way  of  these  two  routes.  Higher  rates 
previously  obtained  by  way  of  Portland  than  by  way  of  the  Northern 
Pacific.  This  route  being  somewhat  longer,  and  there  being  com- 
plaint of  delays  on  that  line,  the  Oregon-Washington  Company, 
at  the  request  of  the  complainant,  reduced  its  rate  to  Tacoma,  so 
that  whatever  difference  there  is  at  the  present  time  via  Wallula  and 
via  Portland  is  caused  by  the  reduction  of  the  rate  through  Portland. 
Having  soured  these  reductions,  complainant  now  asks  that  cor- 
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responding  reductions  be  made  by  the  northern  route,  so  that  it  may 
liave  both  the  lower  rate  and  the  grazing  privil^e. 

In  the  absence  of  any  showing  as  to  the  unreasonableness  of  the 
rates  by  the  northern  route,  and  in  the  presence  of  the  admission 
by  complainant  that  it  does  not  complain  of  these  rates  in  and  of 
themselves,  an  order  of  dismissal  will  be  entered  in  this  case. 
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No.  1168. 

FLORIDA  FRUIT  &  VEGETABLE  SfflPPERS'  PROTECTIVE 

ASSOCIATION 

V. 

ATLANTIC  COAST  LINE  RAILROAD  COMPANY  ET  AL. 


No8.  3808  and  3808  (Sub-No.  1). 
RAILROAD  COMMISSIONERS  OF  THE  STATE  OF  FLORIDA 

V. 

SEABOARD  AIR  LINE  RAILWAY  ET  AL. 


Submitted  May  tS,  1911.    Decided  November  6, 1911. 


From  the  faMrta  discloeed  by  the  record ;  Held,  That  the  rates  upon  pineapples,  citrus 
fruits,  and  vegetables  which  would  result  from  the  application  of  the  distance 
tariff  given  in  the  report  herein  upon  the  lines  of  the  Florida  East  Coast  Railway 
Company,  the  Atlantic  Coast  Line  Railroad  Company,  and  the  Seaboard  Air 
Line  Railway  from  points  in  Florida  up  to  Jacksonville,  when  destined  for  points 
beyond  in  other  states,  would  be  just  and  reasonable;  that  they  ought  not  to  be 
exceeded  for  the  future;  and  that  the  present  rates  of  those  carriers  are  unjust  and 
unreasonable  to  the  extent  that  they  exceed  such  rates. 

Louis  0.  Masaey  for  Railroad  Commission  of  Florida. 

A.  A.  Bogga  for  Florida  Fniit  &  Vegetable  Shippers'  Protective 
Association. 

R.  WaUan  Moore  for  Seaboard  Air  Line  Railway  and  Atlantic  Coast 
Line  Railroad  Company. 

Alex.  ^''.  Clair  Abrams  for  Florida  East  Coast  Railway  Company. 

Report  of  the  Commission. 

Proutt,  Gommissioner: 

No.  1168  is  now  before  us  upon  a  supplemental  petition  filed  by 
certain  shippers  upon  the  line  of  the  Florida  East  Coast  Railway, 
which  is  the  sole  defendant  in  the  present  proceeding.  The  original 
complaint  was  against  numerous  defendants  and  involved  a  general 
attack  upon  the  rates  imposed  for  the  transportation  of  fruits  and 
vegetables  from  points  in  Florida  to  various  consuming  markets  in 
all  parts  of  the  United  States  east  of  the  Rocky  Mountains.  Those 
rates  were  then  stated  in  two  parts.  There  was  first  a  gathering 
charge  from  the  point  of  origin  to  what  were  known  as  Florida  base 
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pointA,  of  which  Jacksonville  was  the  principal  one,  applicable  to 
traflic  destined  beyond  those  base  points;  and  second,  a  rate  from 
tlio  base  point  to  the  consuming  destination  applicable  to  traffic 
which  had  moved  by  rail  up  to  the  base  point.  The  sum  of  these 
rates  constituted  the  through  charge. 

In  the  original  case  the  Commission  examined  the  two  sets  of 
rates  separately.  It  held  that  rates  from  tlie  base  points  were 
excessive  but  approved  as  reasonable  the  rates  then  in  effect  from 
points  of  origin  up  to  the  base  points.  That  holding  applied  to  rates 
upon  the  Atlantic  Coast  Lino  and  the  Seaboard  Ah*  Line  as  well  as 
upon  the  Florida  East  Coast  Railway.  Florida  Fruit  cfc  Vegetable 
Shippers'  Protective  Asso.  v.  A,  C.  L.  R,  R.  Go.f  14  I.  C.  C.  Kep.,  476. 

In  a  subsequent  supplemental  proceeding  instituted  by  pineapple 
growers  located  upon  the  Florida  East  Coast  Railway,  who  insisted 
that  Cuban  competition  was  imperiling  the  existence  of  their  indus- 
try, and  that  the  Florida  East  Coast  Railway  was  maintaining  rates 
which  discriminated  against  the  Florida  pineapple,  we  further  con- 
sidered the  gathering  charge  upon  pineapples  from  points  of  produc- 
tion upon  the  Florida  East  Coast  Railway  to  Jacksonville.  Florida 
Fruit  dk  Vegetable  Shippers'  Protective  Asso.  v.  A.  0.  L.  R.  R.  Co., 
17  I.  C.  C.  Rep.,  552. 

The  gathering  rates  approved  by  the  Commission  in  the  original 
case  had  been  in  all  instances  any-quantity  rates.  The  Commission 
now  held  in  this  supplemental  proceeding  that  a  distinction  should  be 
made  in  case  of  pineapples  between  carload  and  less-than-carload 
shipments  and  estabhshed  a  distance  tariff  upon  the  Florida  East 
Coast  Railway  for  the  transportation  of  pineapples  in  carloads  and  less 
than  carloads  from  the  various  points  of  origin  to  Jacksonville  when 
for  shipment  beyond. 

Shippers  upon  the  Florida  East  Coast  Railway  now  ask  in  the 
petition  before  us  that  the  same  rates  which  were  established  for  pine- 
apples be  appHed  to  citrus  fruits;  and,  further,  that  proportionate 
rates  per  100  pounds  be  appUed  to  vegetables.  In  this  proceeding 
the  railroad  commission  of  the  state  of  Florida  has  intervened  in 
favor  of  the  complainants. 

No.  380S  is  a  proceeding  by  the  railroad  commission  of  Florida 
against  tlie  Atlantic  Coast  Line  and  the  Seaboard  Air  Line  railways  to 
compel  the  establishment  of  gathering  rates  by  these  railroads  upon 
pineapples,  citrus  fruits,  and  vegetables  upon  a  substantially  lower 
scale  than  is  now  in  effect.  Schedules  are  fded  with  the  petition 
setting  forth  in  detail  the  present  rates  and  the  rates  prayed  for. 
The  present  rates  are  in  all  cases  any  quantity;  those  asked  for  are 
both  carload  and  less  than  carload.  In  few,  if  any,  instances  are  the 
rates  prayed  for  higher  than  would  result  from  the  establishment  of 
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the  distance  schedule  applied  to  pineapples  upon  the  Florida  East 
Coast  Railway;  in  many  instances  they  are  materially  lower. 

It  will  be  seen,  therefore,  that  in  these  two  proceedings  all  the 
gathering  charges  in  the  entire  state  of  Florida,  except  the  rates  on 
pineapples  now  in  force  upon  the  Florida  East  Coast  Railway  are 
under  attack,  and  that  these  proceedings  are  instituted  by  or  have 
the  support  of  the  railroad  commission  of  that  state. 

It  should  be  noted  here  that  to-day  no  base  points  are  used  in  stat- 
ing these  rates  from  points  of  origin  upon  either  the  Seaboard  Air 
Line  or  the  Atlantic  Coast  Line,  the  rate  named  being  a  through  rate 
from  the  point  of  origin  to  destination;  but  this  through  rate  has  been 
in  all  cases  constructed  by  adding  together  the  rate  estabUshed  by  us 
from  the  base  point  and  the  rate  approved  by  us  up  to  the  base  point. 
If,  therefore,  we  should  be  of  the  opinion  that  these  gathering  charges 
were  too  high  it  would  involve  in  some  form  a  reduction  of  the 
through  rate  upon  those  lines  by  the  amount  of  our  reduction  of  the 
former  gathering  charge.  Upon  the  Florida  East  Coast  Railway  the 
two  rates  are  still  stated  separately. 

The  statute  of  Florida  requires  the  railroad  commission  of  that 
state  to  inquire  into  the  reasonableness  of  interstate  rates  applying 
to  the  movement  of  trafRc  into  and  out  of  the  state.  If,  after  inves- 
tigation, the  commission  is  of  the  opinion  that  such  rates  are  unrea- 
sonable it  is  made  its  duty  to  apply  to  the  railroads  operating  within 
the  state  for  a  modification  of  these  interstate  tariffs;  and  if  no  such 
modification  can  be  obtained  and  it  still  seems  to  the  commission 
that  the  rates  are  unreasonable  that  body  is  instructed  to  institute 
proceedings  before  the  Interstate  Commerce  Commission. 

Numerous  complaints  were  made  to  the  railroad  commission  of 
Florida  that  these  fruit  and  vegetable  rates  up  to  the  base  points 
were  excessive,  and  that  commission,  for  the  purpose  of  informing 
itself,  held  investigations  in  all  parts  of  the  state  where  these  defend- 
ants operate. 

It  found  a  general  feeling  among  growers  that  the  rates  were 
extravagant,  for  the  reason  apparently  that  the  industry  under  the 
present  rates  was  not  sufliciently  profitable.  From  its  investigation 
it  reached  the  conclusion,  as  stated  by  its  chairman,  that  these  rates 
were  too  high.  It  therefore  took  the  matter  before  the  railroads 
interested  and,  failing  to  obtain  satisfaction,  filed  its  complaint  No. 
3808  and  intervened  in  support  of  the  supplemental  petition  which 
had  already  been  filed  in  No.  1168. 

It  appeared  in  the  original  case  that  the  gathering  charges  there 
assailed  as  unreasonable  had  been  approved  by  the  railroad  com- 
mission of  the  state  of  Florida,  but  nothing  appeared  as  to  the 
circumstances  imder  which  that  approval  had  been  given.    The 
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ohairman  of  the  commission  stated  upon  the  hearing  of  the  present 
proceeding  that  these  rates  were  estabhshed  in  1902,  that  they  were 
the  result  of  negotiation  and  compromise  between  tlie  raihroads  and 
the  Florida  railroad  commission,  that  they  were  at  that  time  fairly 
satisfactory  to  the  commission,  but  that  he  and  his  associates  were 
of  the  opinion  that  the  volume  of  bysiness  had  so  increased  since 
then  that  the  rates  then  fixed  should  be  reduced.  This,  and  the 
alleged  depressed  state  of  the  industry  seem  to  have  been  the  con* 
trolling  reasons  wliich  induced  the  Florida  commission  to  embark 
upon  tlieso  proceedings. 

The  original  case  was  heard  in  the  spring  of  1908  and  was  disposed 
of  upon  the  basis  of  conditions  then  existing.  This  Commission  states 
in  its  report  that  the  rates  in  force  had  been  approved  by  the  Florida 
commission,  and  that  circumstance  may  have  somewhat  influenced 
us  in  our  approval  of  the  gathering  schedules  at  that  time;  but  the 
opinion  further  stated  that  it  was  our  duty,  notwithstanding  the 
approval  of  the  state  commission,  to  give  these  rates  an  independent 
examination,  which  was  done  at  considerable  length.  We  instituted 
a  comparison  between  the  rates  themselves  and  other  similar  rates 
elsewhere  existing;  we  inquired  very  fully  into  the  conditions  under 
whicli  tlicse  fruits  and  vegetables  were  produced  and  marketed;  we 
examined  tlio  financial  condition  of  these  railroads  and  the  result  of 
their  operations  in  the  state  of  Florida.  From  all  this  we  concluded 
that  while  Uiese  gathermg  rates  were  higher  than  would  perhaps  be 
reasonable  upon  railroads  where  Uie  volume  of  business  was  greater 
and  the  net  financial  result  more  favorable,  still  they  could  not  be 
deemed  excessive  in  view  of  tlie  circumstances  under  whicli  the 
service  was  rendered. 

This  conclusion  was  reached  less  than  tliree  years  ago.  No  mate- 
rial change  has  taken  place  since  tlicn  so  far  as  tliis  record  discloses 
which  would  lead  to  a  different  conclusion  if  the  same  subject  were 
before  us  to-day.  Tlie  volume  of  business  transacted  has  increased, 
but  the  expenses  of  operation  have  also  increased  to  an  extent  which 
offsets  the  greater  amount  of  business.  It  may  be  true  that  the  con- 
dition of  tlie  various  industries  served  is,  on  the  whole,  somewhat 
less  flourishing  to-day  than  then«  but  even  if  this  were  clearly  shown 
we  would  not  for  that  reason  alone  feel  that  these  rates  should  be 
reduceil.  As  has  been  frequently  said  in  cases  of  this  kind,  we  can 
not  undertake  to  establish  freight  rates  which  wUl  insure  the  produc- 
tion of  those  fruits  and  vegetables  at  a  profit.  Too  much  depends 
upon  tlie  state  of  Uie  crop  and  the  market.  These  rates  can  not  be 
varied  from  year  to  year  \%nth  the  fluctuating  condition  of  these 
industries.  A  reasonable  rate  should  be  established  and  continued 
■o  that  both  the  shipper  and  the  railway  may  know  what  to  depend 
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upon.  There  is  nothing  in  this  record  which  would  call  for  a  rocon- 
sideration  of  our  former  conclusion  if  exactly  the  same  question  were 
now  before  us. 

There  is,  however,  a  material  difference  in  one  respect  between  now 
and  then.  When  we  decided  the  original  case,  rates  up  to  the  gather- 
ing point  were  in  all  cases  any  quantity  and  in  most  instances  this 
was  also  true  from  the  base  point  to  destination.  In  oiu*  first  order 
in  No.  1168  we  established  carload  rates  upon  citrus  fruits  and  pine- 
apples from  base  points  to  destination  which  were  lower  than  less- 
than-carload  rates  and  we  suggested  that  carload  rates  be  also  estab- 
lished from  base  points  on  vegetables.  This  suggestion  was. not 
accepted  by  the  carriers,  and  as  a  result  supplemental  proceedings 
were  brought  asking  the  Commission  to  order  the  establishment  of 
carload  rates  upon  vegetables,  which  was  done.  Florida  Fruit  ds 
Vegetable  Shippers'  Protective  Aseo.  v.  A.  C.  L.  R.  R.  Co.,  17  I.  C.  G. 
Rep.,  552. 

There  are,  therefore,  in  effect  to-day  by  the  order  of  this  Commission 
carload  rates  upon  both  fruits  and  vegetables  from  base  points.  No 
carload  rates,  or  at  least  none  which  need  be  mentioned,  are  in  effect 
up  to  the  base  point  upon  the  Atlantic  Coast  line  and  the  Seaboard 
Air  Line.  None  were  in  effect  upon  the  Florida  East  Coast  imtil 
our  order  estabUshed  such  rates  upon  pineapples.  Since  then  that 
company  has  filed  carload  and  less-than-carload  rates  upon  citrus 
fruits  and  vegetables,  but  these  rates  are  higher  than  those  named 
by  us  for  pineapples. 

It  appeared  in  the  original  case  that  citrus  fruits  to  some  extent, 
and  vegetables  to  a  much  greater  extent,  were  shipped  in  small  lots 
to  Jacksonville  and  there  reloaded  for  movement  beyond.  It  was 
our  impression  in  establishing  carload  rates  from  the  base  point  that 
this  would  permit  the  movement  in  small  lots  up  to  the  base  point 
and  the  consolidation  at  such  point,  and  that  the  carload  movement 
would  in  fact  be  mainly  beyond  the  base  point.  Such  has  not  been 
the  result.  In  order  to  obtain  the  carload  rate  beyond  the  base 
point  it  seems  to  be  necessary  for  the  shipper,  in  actual  practice,  to 
present  a  full  carload  at  the  point  of  origin,  and  from  this  it  follows 
that  the  movement  up  to  the  base  point  at  the  present  time  is  entirely 
different  from  what  it  was  when  we  approved  these  any-quantity 
rates.  At  that  time  the  loading  was  by  the  carrier;  now  it  is  mainly 
by  the  shipper.  The  loading  of  the  cars  from  the  point  of  origin  to 
the  base  points  is  much  heavier  now  than  formerly.  In  1907  the  aver- 
age loading  of  citrus  fruits  and  pineapples  upon  the  Atlantic  Coast 
Line  up  to  the  base  point  was  215  boxes.  In  1910  this  loading  had 
increased  to  279  boxes.  In  case  of  vegetables  the  increase  is  even  more 
marked.    The  niunber  of  cars  now  required  to  transport  the  same 
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amount  of  this  traffic  from  points  of  origin  to  base  points  would  be 
materially  less  than  in  1908.  Otherwise  stated,  it  costs  the  shipper 
more  to  handle  his  business  to-day  and  it  costs  the  railroad  less. 

It  should  be  stiU  further  borne  in  mind  that  from  points  upon  the 
Seaboard  Air  Line  and  Atlantic  Coast  Line  there  are  to-day  through 
carload  rates  which  exceed  the  carload  rate  established  by  the 
Commission  from  the  base  point  by  the  amount  of  the  any-quantity 
rate  up  to  the  base  point  approved  by  us  formerly.  It  woidd  seem  to  be 
evident  that  under  the  circumstances  and  upon  the  basis  of  our  former 
holding  carload  rates  should  be  established  to-day  up  to  the  base  point 
which  are  less  than  the  any-quantity  rates  formerly  approved  and  that 
the  through  carload  rates  from  originating  points  upon  the  Atlantic 
Coast  Line  and  the  Seaboard  Air  Line  should  be  constructed  by  adding 
to  our  rate  from  the  base  point,  not  an  any-quantity  rate,  but  a 
proper  carload  rate  from  the  point  of  production  up  to  the  base  point. 

It  is  evident  that  this  might  be  arrived  at  in  two  ways:  We  might 
establish  carload  rates  less  by  a  certain  amount  per  box  and  per 
crate  than  the  present  any-quantity  rates,  or  we  might  apply  to  alJ 
fruits  and  vegetables  a  distance  tariff  Uke  that  imposed  in  case  of 
pineapples  upon  the  Florida  East  Coast  Railway. 

The  present  any-quantity  rates  upon  the  Atlantic  Coast  Line  and 
the  Seaboard  Air  Line  are  not  constructed  exactly  upon  a  distance 
scale,  although  they  are  approximately.  It  was  said  upon  the  hear- 
ing that  the  rates  of  these  two  carriers  so  interlaced  with  each  other 
that  to  apply  a  distance  tariff  in  all  cases  would  be  to  force  upon 
them  rates  in  some  instances  unduly  low.  But  the  effect  of  such  a 
scale  of  rates  would  be  to  apply  from  each  locality  by  the  short  line 
whatever  rate  its  distance  from  the  base  point  gave  it;  and  while  we 
ought  to  consider  the  general  effect  upon  the  revenues  of  these  car- 
riers of  the  estabUshment  of  a  uniform  distance  scale,  the  mere  fact 
that  some  particular  rate  would  be  somewhat  advanced  or  reduced 
in  comparison  with  other  rates  is  no  valid  objection  to  that  course. 

It  was  said  that  the  present  rates  had  been  agreed  upon  by  the 
railroads  and  the  Florida  conmiission  in  view  of  these  competitive 
conditions  and  that  the  relation  of  rates  was  satisfactory.  It  is  also 
true  that  upon  this  hearing  no  particular  locality  was  complaining 
of  its  rates  as  compared  with  other  localities;  but  since  the  conclusion 
of  the  hearing  the  Commission  has  received  in  several  instances  peti- 
tions from  different  points  of  production  insisting  that  the  rates  from 
those  points  were  too  high  as  compared  with  other  points,  and  the 
proposed  schedules  of  the  Florida  commission  suggest  a  much  greater 
reduction  from  present  rates  at  more  distant  than  at  near-by  points. 

The  movement  of  these  fruits  and  vegetables  is  continuous  from 
the  point  of  origin  to  destination  and  the  distance  is  very  considerable, 
being  1,000  miles  and  over.    Ordinarily  in  such  caaes  comparative^ 
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alight  diiferences  in  distance  between  originating  points  are  not  re- 
flected in  the  rate.  Here,  however,  the  rate  rapidly  increases  as  the 
point  of  production  is  removed  from  the  base  point,  and  this  presents 
an  anomaly  in  rate  making  which  perhaps  calls  for  explanation. 

As  already  appears  from  the  previous  reports  in  this  case  these 
Florida  lines  up  to  what  are  known  as  base  points  were  originaUy 
constructed  and  at  first  operated  as  independent  railroads.  The 
rates  fixed  by  these  lines  were  substantially  the  local  rates  from  pro- 
ducing points  to  Jacksonville,  from  whence  traffic  could  be  handled 
north  by  either  rail  or  water  to  the  markets  upon  the  north  Atlantic 
coast,  and  increased  with  the  distance  as  local  rates  for  hauls  of  that 
length  properly  might.  As  time  went  on  the  Florida  lines  were 
merged  with  lines  north  of  the  base  points,  and  extensive  markets 
were  opened  in  the  middle  west  which  were  reached  through  the 
Ohio  River  gateways,  so  that  the  service  was  in  all  its  elements 
through  transportation,  but  the  rates  still  continued  to  be  made 
and  published  by  naming  the  gathering  charge  up  to  the  base  point 
and  a  delivering  charge  beyond. 

Citrus  fruits  apparently  come  into  the  market  at  about  the  same 
time  from  both  the  northern  and  southern  sections  of  Florida,  and 
the  higher  charge  from  the  more  southern  section  is  therefore  a  dis- 
advantage to  the  south  as  compared  with  the  north,  but,  on  the 
other  handy  climatic  conditions  render  production  in  the  south  less 
hazardous  than  in  the  north.  In  case  of  vegetables  the  higher  trans- 
portation charge  from  the  south  is  more  than  compensated  by  the 
fact  that  v^etables  grown  in  southern  Florida  come  into  bearing 
earlier  than  those  grown  farther  north,  and  have  therefore  to  an  ex- 
tent an  exclusive  and  a  better  market. 

Growers  were  asked  whether  in  their  opinion  points  of  production 
in  Florida  should  be  blanketed  or  thrown  into  wide  groups  in  analogy 
to  the  practice  generally  followed.  Those  in  the  north  naturally 
objected,  since  this  would  involve  an  advance  in  their  rates;  those 
in  the  south  would  be  glad  of  a  lower  transportation  charge,  but 
were  of  the  opinion  that  under  all  the  circimistances  this  would 
hardly  be  just.  We  share  this  opinion.  Considering  the  manner 
in  which  these  rates  have  been  established  and  maintained  in  the 
past,  remembering  that  the  industry  has  developed  and  that  land 
values  have  become  fixed  upon  the  present  rate  basis,  it  would  in 
our  opinion  be  wrong  and  uncalled  for  to  revise  these  rates  upon  a 
group  adjustment.  Present  rates  are  established  in  the  main  upon 
a  distance  scale,  and  we  think  any  reduction  of  those  rates  should  be 
upon  the  same  basis. 

A  statement  has  been  prepared  showing  with  respect  to  every  point 
in  Florida  upon  the  Atlantic  Coast  Line  and  the  Seaboard  Air  Line 
the  difference  between  the  present  any-quantity  rate  on  citrus  fruits 
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and  pineapples,  and  the  rate  which  would  result  from  establishing 
upon  these  lines  the  scale  prescribed  by  this  Commission  for  the 
transportation  of  pineapples  upon  the  Florida  East  Coast  Railway. 
An  examination  of  that  statement  shows  that  to  apply  such  pine- 
apple scale  to  the  transportation  of  pineapples  and  citrus  fruits  upon 
the  Atlantic  Coast  line  and  the  Seaboard  Air  line  railways  would 
result,  in  the  main,  m  carload  rates  somewhat  lower  than  the  present 
any -quantity  rates,  but  that  such  reduction  would  not  exceed  what 
should  fairly  be  made  in  view  of  the  carload  movement. 

A  careful  consideration  of  the  whole  situation  leads  us  to  the  con- 
clusion that  the  distance  scale  established  for  pineapples  upon  the 
Florida  East  Coast  Railway  would  be  just  and  reasonable  for  the 
transportation  of  citrus  fruits  and  pineapples  to  the  base  point  upon 
the  railroads  of  the  Atlantic  Coast  Line  and  the  Seaboard  Air  Line 
in  the  state  of  Florida. 

The  complainants  contend  that  the  same  rate  per  100  pounds 
should  be  applied  to  vegetables.  The  standard  box  of  oranges 
weighs  80  pounds,  the  standard  crate  of  vegetables  50  pounds,  and 
the  claim  therefore  is  that  five-eighths  of  the  rate  fixed  per  box  of 
citrus  fruits  should  be  applied  per  crate  of  vegetables. 

Vegetables  are  usually  a  more  perishable  commodity  than  citrus 
fruits  or  pineapples  and  require  greater  expedition  and  care  in  the 
handling.  The  loading  of  vegetables  is  also  lighter.  The  minimum 
fixed  by  us  for  citrus  fruits  was  24,000  pounds,  while  that  for  vegeta- 
bles under  ventilation  was  21,000  pounds;  under  refrigeration,  17,500 
pounds. 

In  fixing  carload  rates  upon  vegetables  from  base  points  to  northern 
destinations  we  made  the  rate  under  refrigeration  about  20  per  cent 
higher  than  when  under  ventilation. 

Taking  ever}^hing  into  consideration  we  are  of  the  opinion  that 
the  vegetable  rate  in  carloads  should  be  per  crate  approximately 
70  per  cent  of  the  orange  carload  rate  per  box  when  under  ventila- 
tion and  80  per  cent  under  refrigeration.  The  less-than-carload  rata 
may  exceed  the  ventilated  carload  rate  by  2  cents  per  standard  crate, 
up  to  distances  of  100  miles,  beyond  that  by  3  cents. 

It  is  earnestly  contended  in  behalf  of  the  Florida  East  Coast  Rail- 
way Company  that  to  apply  these  rates  to  that  line  would  be  confisca- 
tory, and  coasiderable  testimony  has  been  introduced  and  much  dis- 
cussion had  upon  both  sides  touching  the  financial  condition  of  that 
company. 

The  Florida  East  Coast  Railway  extends  upon  the  mainland  down 
the  east  side  of  the  state  from  Jacksonville  as  far  as  Miami,  which 
was  originally  its  terminus.  From  thence  it  has  fdnce  been  ex- 
tended, crossing  from  the  mainland  to  the  Florida  keys  and  running 
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from  key  to  key  south.  The  present  southern  tenninus  is  at  Knights 
Ke; ,  but  the  road  is  nearly  completed  to  Key  West. 

The  construction  south  of  Miami  iias  been  in  many  places  very 
expensive,  so  that  the  total  cost  of  that  portion  nearly  equals  that  of 
the  line  from  Miami  to  Jacksonville.  At  the  present  time  but  Uttle 
traffic  originates  south  of  Miami,  and  the  complainants  contend  that 
this  division  is  operated  at  an  actual  loss.  Hence,  they  urge,  the  cost 
of  constructing  this  portion  of  the  road  which  is  of  no  benefit  whatever 
to  shippers  from  Miami  and  north  ought  not  to  be  included  in  deter- 
mining whether  a  ^ven  schedule  of  rates  will  yield  a  fair  return  upon 
the  property.  So  computing,  they  insist  that  the  present  rates  are 
too  high  and  that  those  asked  for  by  them  will  be  ample. 

Upon  the  other  hand,  the  Florida  East  Coast  Company  insists  that 
the  entire  cost  of  its  property  should  be  taken  into  account,  but  fur- 
ther claims  that  even  if  only  the  value  of  the  property  from  Miami 
north  is  considered,  stiU  the  proposed  rates  are  confiscatory. 

The  financial  condition  of  the  Florida  East  Coast  Railway  has 
been  referred  to  at  considerable  length  in  our  previous  opinions  in 
No.  1168,  and  it  would  not  be  profitable  to  discuss  that  subject  fur- 
ther here. 

Taking  that  into  account  together  with  all  the  other  facts  and 
circumstances  bearing  upon  the  matter  we  are  of  the  opinion  that  the 
rates  suggested  for  the  Seaboard  Air  Line  and  the  Atlantic  Coast 
Line  in  the  state  of  Florida  would  be  just  and  reasonable  to  apply 
upon  the  railroad  of  the  Florida  East  Coast  Railway  Company. 
Those  rates  are  already  in  effect  upon  pineapples  and  do  not  involve 
any  extraordinary  reductions  from  the  rates  on  vegetables  and  citrus 
fruits  which  that  company  has  voluntarily  established. 

These  distance  tariffs  should  in  all  cases  apply  to  Jacksonville 
alone.  The  traffic  originating  upon  the  Florida  East  Coast  of  neces- 
sity moves  through  that  point,  and  this  is  therefore  the  only  base 
point  with  reference  to  which  the  rates  of  that  company  have  been 
established  or  published.  Jacksonville  is  also  the  only  base  point 
which  has  been  named  in  the  tariffs  of  the  Seaboard  Air  Line.  The 
Atlantic  Coast  Line  moves  portions  of  its  traffic  through  Gainesville 
and  High  Springs,  and  for  convenience  in  operation  formerly  stated 
its  gathering  rates  in  certain  cases  to  those  points  as  well  as  to  Jack- 
sonville, but  the  rate  itself  was  in  all  cases  determined  by  the  distance 
from  Jacksonville. 

It  has  been  noted  already  that  the  present  tariffs  of  all  these  car- 
riers state  a  single  rate  from  the  point  of  origin  to  final  destination, 
thus  omitting  all  reference  to  any  base  point.  The  only  effect  of  our 
order  directing  the  maintenance  of  certain  rates  to  the  base  point  is  to 
reduce  by  a  corresponding  amount  this  through  rate,  and  to  require 
the  construction  of  these  new  carload  and  less-than-carload  tariffs 
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upon  other  base  points  than  Jacksonville  would  result  in  reductions 
upon  all  these  lines  greater  than  those  contemplated. 

While  carriers  will  be  directed*  to  establish  these  new  gathering 
charges  from  points  of  pro<luction  up  to  Jacksonville,  when  for  beyond, 
they  may,  if  they  so  elect,  in  lieu  of  publishing  such  gathering  rates, 
establish  through  rates  from  the  points  of  production  provided  those 
rates  do  not  exceed  the  sum  of  the  rates  to  and  from  the  base  point 
established  by  the  Commission. 

We  arc  then  of  the  opinion  that  those  rates  upon  pineapples,  citrus 
fruits,  and  vegetables  which  would  result  from  the  application  of  the 
distance  tariff  given  below  upon  the  lines  of  the  Florida  East  Coast 
Railway  Company,  the  Atlantic  Coast  Line  Railroad  Company,  and  the 
Seaboard  Air  Line  Railway  from  points  in  Florida  up  to  Jacksonville, 
when  for  beyond,  would  be  just  and  reasonable,  that  they  ought  nqt  to 
be  exceeded  for  the  future,  and  that  the  present  rates  of  those  carriers 
are  unjust  and  unreasonable  to  the  extent  that  they  exceed  such  rates. 

These  rates  are  stated  ui  cents  per  standard  box  of  80  pounds  in 
case  of  pineapples  and  citnis  fruits,  and  per  standard  crate  of  50 
pounds  in  case  of  vegetables.  The  carload  minimum  is  24,000 
pounds  for  pineapples  and  citrus  fniits,  21,000  pounds  for  vegetables 
under  ventilation,  and  17,500  pounds  for  vegetables  under  refrigera- 
tion. Vegetables  are  sometimes  shipped  in  other  packages  than 
standard  crates,  but  we  shall  rely  upon  carriers  to  make  a  corre- 
sponding adjustment  in  such  cases  without  attempting  to  name  those 
packages  and  rates  here. 
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No.  8414. 
KILBUBN  MILLS 

V. 

NEW  TOBK,  NEW  HAVEN  &  HABTFOBD  BAILBOAD 

COMPANY. 


BulmUtied  June  2h  1911.    Decided  November  6,  1911. 


Stormge  cbarges  were  collected  at  New  Bedford,  Mass.,  on  cotton  shipped  from 
Viclnborg,  Miss.,  bat  It  appears  that  the  marks  on  the  cotton  had  been  so 
obliterated  that  the  property  could  not  be  identified;  Held,  That  storafe 
charges  can  not  begin  to  accrue  until  the  freight  has  been  tendered  to  the 
consignee  under  such  circumstances  that  he  is  legally  obliged  to  reeelTe 
and  remove  the  freight.    Reparation  awarded. 

Warner^  Warner  cfe  Stackpole  for  complainant. 
Frank  A.  Famham  for  defendant. 

Befort  of  the  Commission. 

PEOimr,  Com/miseioner: 

The  complainant  in  this  case  is  a  corporation  under  the  laws  of  the 
state  of  Massachusetts,  with  its  place  of  business  at  New  Bedford, 
Mass.,  and  it  seeks  to  recover  from  the  defendant  certain  storage 
charges  alleged  to  have  been  unlawfully  collected. 

On  December  24, 1906,  20  bales  of  cotton  were  shipped  from  Vicks- 
burg,  Miss.,  consigned  to  the  complainant  at  "New  Bedford,  routed 
via  Tazoo  &  Mississippi  Valley  Bailroad,  Illinois  Central  Bailroad, 
Erie  Bailroad,  and  New  York,  New  Haven  &  Hartford  Bailroad. 
The  defendant  alleges  that  this  shipment  arrived  at  destination  Octo- 
ber 1, 1907 ;  that  upon  its  arrival  tlie  complainant  declined  to  receive 
it;  that  it  remained  in  the  warehouse  of  the  defendant  until  August 
15,  1908,  when  it  was  placed  in  a  public  warehouse  and  remained 
there  until  September  16, 1909. 

The  defendant  assessed  storage  charges  on  its  own  account  amount- 
ing to  $111.98  and  the  public  warehouse  charge  was  $14.85,  making  a 
total  of  $126.83  which  the  defendant  collected  of  the  complainant 
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The  public  warehouse  charge  has  been  adjusted  between  the  pmrtieBy 
and  no  claim  on  that  account  is  made  in  the  present  proceeding. 

The  charges  of  the  defendant  were  assessed  under  a  tariff  impoang 
a  storage  charge  of  2  cents  per  bale  per  day  for  the  first  10  daySi 
8  cents  per  bale  per  day  for  the  next  10  days,  and  4  cents  per  bale  per 
day  thereafter.  The  defendant  concedes  that  this  is  ezcessiye,  and 
has  since  filed  a  tariff  changing  the  free  time  and  imposing  a  charge 
of  2  cents  per  bale  per  day.  It  insists  in  this  proceeding  that  it 
should  be  allowed  storage  charges  on  the  basis  of  this  tariff,  amount- 
ing to  $57.86,  instead  of  $111.98;  and  that  is  the  question  for  deter- 
mination. No  part  of  the  amount  collected  has  been  refunded  by  the 
defendant 

It  will  be  noted  that,  according  to  the  claim  of  the  complainant,  this 
cotton  did  not  arrive  for  some  9  months  after  it  had  been  shipped. 
AVhen  notified  by  the  defendant  of  its  arrival  the  complainant 
sent  its  representative  for  the  purpose  of  examining  and  receiving 
the  cotton,  but  upon  inspection  it  appeared  that  the  marks  of  identi- 
fication, while  sufficient  at  first,  had  been,  by  rough  handling,  so 
obliterated  and  removed  that  it  was  impossible  to  tell  whether  thin 
cotton  was  for  the  complainant  or  not.  The  complainant,  after  in- 
spection, concluded  that  it  was  not  its  cotton  and  declined  to  receive 
it.  There  were  no  marks  upon  the  cotton  at  that  time,  taken  by  them- 
selves, by  which  it  was  possible  to  identify  it  as  the  cotton  of  the 
complainant,  nor  does  the  defendant  seriously  so  contend. 

Sui)Me<|nent]y,  by  tracing  the  history  of  this  shipment  and  by 
partially  identifying  certain  of  the  marks  upon  the  bales  placed 
there  by  the  compress  at  which  the  cotton  was  compressed,  it  was 
made  to  appear  that  possibly,  and  perhaps  probably,  11  of  these 
bales  lH»lon^e<l  to  the  complainant,  and  finally,  about  April  9,  1909,  a 
settlement  was  effected  by  which  the  complainant  agreed  to  accept 
11  of  the  bales  as  its  cotton  while  the  defendant  agreed  to  pay  the 
complainant  for  the  remaining  9  bales.  When  payment  was  made 
under  this  arrangement  the  defendant  deducted  from  the  value  of 
the  9  bales  both  freight  charges  upon  the  11  bales  which  the  com- 
plainant received  and  storage  charges  in  the  amount  of  $126.83,  as 
above. 

Storage  charges  can  not  begin  to  accrue  until  the  freight  has  been 
tendered  to  the  consignee  under  such  circumstances  that  he  is  legally 
obliged  to  receive  and  remove  the  same.  If  the  marks  upon  these 
bales  of  cotton  had  been  so  obliterated  through  the  negligence  of 
the  defendant  that  the  property  could  not  be  identified,  the  com- 
plainant was  under  no  obligation  to  take  what  might  and  what  might 
not  be  its  property. 
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In  point  of  fact,  the  11  bales  which  were  finally  taken  were  not 
clearly  identified  as  belonging  to  the  complainant,  but  were  accepted 
by  it  in  compromise. 

Nor  did  the  complainant  by  the  terms  of  that  compromise  agree 
to  pay  these  storage  charges,  either  directly  or  impliedly.  Nothing 
was  said  in  reference  to  such  charges,  and  the  complainant  only  paid 
the  same  because  they  were  deducted  against  its  will  by  the  defendant 
from  the  amount  owing  to  the  complainant  under  the  terms  of  the 
settlement 

We  find  that  storage  charges  were  improperly  assessed  in  the  sum 
of  $111.98,  and  that  the  complainant  is  entitled  to  recover  that  sum, 
with  interest  from  May  1, 1909. 

An  order  will  be  issued  accordingly. 
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No.  3585. 

BOARD  OF  RAILROAD  COMMISSIONERS  OF  THE  STATE 

OF  KANSAS  ET  AL. 

V. 

MISSOURI  PACIFIC  RAILWAY  COMPANY  ET  AL. 


BuhnUtted  May  4,  1911.    Decided  November  H,  1911. 


Defendants'  present  rate  for  the  transportation  of  floor  in  carloads  from  Crleo 
£lder,  Kans.,  to  New  Orleans,  La.,  when  for  export,  found  onreasoiiable. 
and  lower  maximum  rate  prescribed  for  the  future. 

John  S.  Dawson^  Attorney  General,  John  MarehaU  and  E.  H. 
Hogueland  for  complainants. 

James  C.  Jeffery^  Herbert  J.  Campbell^  and  Martin  L.  Clardy  for 
Missouri  Pacific  Railway  Company;  St.  Louis,  Iron  Mountain  A 
Southern  Railway  Company ;  Natchez  &  Louisiana  Railway  Transfer 
Company;  Natchez  &  Southern  Railway  Company;  and  Union  Rail- 
way Company. 

F.  C.  Dillard  and  H.  A.  Scandrett  for  Morgan^s  Louisiana  A  Texas 
Railroad  &  Steamship  Company. 

Rbpoht  of  the  Commission. 

Hablan,  Commissioner: 

This  complaint  was  filed  in  the  interest  of  F.  M.  KauU  A  SonSi 
who  are  operating  at  Glen  Elder,  a  local  point  on  the  line  of  the 
principal  defendant  in  the  northern  part  of  the  state  of  Kansas,  a 
flour  mill  having  a  capacity  of  200  barrels  a  day.  Practically  the 
entire  output  of  the  mill  is  offered  to  the  Missouri  Pacific  for  ship- 
ment to  one  point  or  another,  little  if  any  of  it  being  consumed  locally. 
The  larger  part  of  the  output  moves  to  New  Orleans  for  export  and 
takes  a  rate  of  31^  cents  per  100  pounds.  The  domestic  rate  is  32] 
cents  per  100  pounds.  The  gist  of  the  complaint  is  that  the  export 
rate  does  not  bear  a  proper  relation  to  the  domestic  rate  when  omi- 
sidered  in  connection  with  the  relation  between  the  export  and  do- 
mestic rates  enjoyed  by  neighboring  milling  points;  and  also  that  it 
is  discriminatory  when  compared  with  the  export  rates  available  to 
other  mills  in  that  part  of  the  state.  It  is  also  alleged  that  the  ex* 
port  rate  is  unreasonable. 
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From  C<Micordia,  a  junction  point  of  the  Missouri  Pacific  with  other 
lines,  about  40  miles  east  of  Glen  Elder,  flour  takes  a  domestic  rate  to 
New  Orleans  of  82  cents,  while  the  export  rate  is  27  cents  per  100 
pounds.  Salina  is  served  by  the  Missouri  Pacific,  the  Union  Pacific, 
the  Santa  Fe,  and  by  the  Rock  Island ;  it  takes  a  domestic  rate  of  82) 
cents  and  an  export  rate  of  26  cents  per  100  pounds.  Marquette  is  a 
local  point  on  the  main  line  of  the  principal  defendant  and  takes  an 
export  rate  of  26  cents  and  a  domestic  rate  of  88  cents.  About  50  miles 
north  of  Glen  Elder  on  the  main  line  of  the  Rock  Island  are  the  towns 
of  Mankato  and  Smith  Center ;  they  enjoy  domestic  rates  on  flour  to 
New  Orleans  of  82}  cents  and  88  cents  per  100  pounds,  respectively, 
and  export  rates  of  28  and  28^  cents.  It  is  our  understanding  that 
flour  mills  are  in  operation  at  all  these  points,  as  well  as  at  other 
points  in  that  part  of  the  state,  and  that  they  compete  more  or  less 
actively  with  the  complainants  both  in  the  export  and  domestic  trade. 
The  mill  at  Glen  Elder  is  one  of  the  largest  in  that  section  of  the 
state;  it  is  running  day  and  night  and  is  able  therefore  to  offer  the 
defendants  a  traffic  that  is  substantial  when  compared  with  that  of 
its  immediate  neighbors.  Many  of  these  competing  points  are  also 
more  distant  from  New  Orleans.  Nevertheless  the  export  rate  from 
Glen  Elder  is  materially  higher  than  the  export  rates  to  that  port 
enjoyed  by  the  milling  points  competing  with  it. 

The  line  of  the  principal  defendant  on  which  Glen  Elder  is  situ- 
ated is  not  a  main  line,  but  is  known  as  its  central  branch.  It  ex- 
tends to  the  west  55  miles  beyond  Glen  Elder  and  reaches  several 
other  milling  points.  The  export  rates  on  flour  moving  from  all 
these  mills  are  based  on  the  Kansas  City  or  Atchison  combination. 
We  understand  in  fact  that  all  the  export  rates  of  the  principal  de- 
fendant to  New  Orleans  from  mills  in  that  part  of  the  state  are 
based  substantially  on  the  Kansas  City  combination,  except  from 
certain  junctions  and  other  points  where  the  principal  defendant 
has  met  the  rates  of  other  lines. 

Under  the  export  rate  of  81^  cents  over  the  route  that  the  traffic 
usually  takes  from'  Glen  Elder  to  New  Orleans  the  lines  partici- 
pating in  the  movement  earn  only  5  mills  per  ton  per  mile.  The 
haul  is  one  of  1,253  miles.  In  Farmers^  Merchants  d:  Shippers  Club 
v.A^  T.dk  S.  F.  By.  Co.^  12  I.  C.  C.  Rep.,  851,  the  rate  on  export  grain 
from  Wichita  to  Galveston  was  under  consideration  and  the  defend- 
ants were  required  to  reduce  it  from  28^  cents  to  25  cents  per  100 
pounds.  Our  order  in  the  case  resulted  also  in  a  reduction  of  the 
rates  on  flour  and  other  grain  products  moving  from  Wichita  to 
Gralveston.  The  previous  rates  had  been  based  on  Kansas  City, 
although  that  was  not  the  route  of  the  actual  movement.  The  rate 
required  by  the  CommissioQ  was  a  reduced  rate  adjusted  to  the  short 
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line  distance  to  Galveston  of  723  miles.  It  yields  the  carriers  earn- 
ings of  G.9  mills  per  ton  per  mile.  It  would  appear,  therefore,  that 
the  export  rate  from  Glen  Elder  to  New  Orleans,  when  tested  by  the 
rate  required  by  the  Commission  in  the  case  cited,  is  not  unduly 
high.  But  from  the  standpoint  of  the  ton-mile  earnings  it  is  high 
when  compared  with  a  rate  of  18^  cents  on  flour  for  export  from 
Kansas  City  to  Galveston,  which  yields  earnings  of  but  4.6  mills 
per  ton  per  mile.  It  is  true  that  this  is  a  proportional  rate,  but 
it  is  nevertheless  the  rate  actually  used  by  Kansas  City  flour  mills. 
The  export  rate  from  Kansas  City  to  New  Orleans  yields  the  still 
lower  earnings  of  4.2  mills  per  ton  per  mile.  It  may  safely  be 
assumed  that  the  Missouri  Pacific  moves  flour  from  Kansas  City  to 
New  Orleans.  If  it  does,  that  rate  over  its  longer  route  would  yield 
it  but  3.G  mills  per  ton  per  mile.  Compared,  therefore,  with  the  ton- 
mile  earnings  on  some  movements  of  flour  from  this  general  territoiy 
both  to  Galveston  and  to  New  Orleans  the  rate  from  Glen  Elder  is 
hi^h. 

(lien  Elder,  moreover,  is  surrounded,  as  we  have  seen,  within  a 
mdius  of  from  50  to  75  miles  by  milling  points  taking  materiaUy 
loner  export  rates  to  New  Orleans  although  their  domestic  rates  to 
thiit  point  are  on  a  substantial  parity  with  the  domestic  rate  from 
Glen  Elder.  Some  of  these  towns  are  on  the  lines  of  the  Missouri 
Pacific,  which,  as  the  originating  carrier  on  all  traffic  from  Glen 
Elder,  took  the  burden  of  the  defense  at  the  hearing.  The  explana- 
tion it  made  of  the  lower  rates  from  certain  milling  points  on  its 
own  line  that  are  reached  also  by  the  Rock  Island  and  other  roads 
was  this:  The  rates  to  Galveston  under  our  order  in  Farmers^  Mer* 
chants  tt  Shippers  Club  v.  4.,  7*.  ct  5.  F.  Ry,  Co.^  supra^  were  estab- 
lished on  the  basis  of  25  cents  per  100  pounds  for  a  distance  of  700 
to  750  miles,  with  the  requirement  that  one-half  cent  should  be  added 
for  each  additional  50  miles.  In  readjusting  its  grain  rates  to  Ghd- 
veston  on  that  basis  from  points  in  this  part  of  Kansas,  the  Rock 
Island,  a  defendant  in  that  proceeding,  also  readjusted  its  flour  rates 
from  the  same  points  to  Galveston  on  that  basis.  This  was  done 
also  by  other  north  and  south  lines.  And  in  order  to  preserve  the 
parity  of  rates  between  the  two  ports  they  extended  these  reduced 
export  rates  on  flour  to  New  Orleans.  The  Missouri  Pacific,  which 
is  a  defendant  here  but  was  not  a  party  to  that  proceeding,  felt  it 
necessary  to  meet  these  lower  export  rates  on  flour  to  New  Orleans 
from  all  competitive  milling  points  on  its  line  in  Kansas,  except  two 
or  three  from  which  it  preferred  to  give  up  the  traffic  rather  than 
meet  the  reduction  and  thus  be  compelled  to  lower  its  own  rates  on 
flour  from  certain  other  points,  the  rates  from  which  would  neces- 
sarily be  affected.  Glen  Elder  is  a  strictly  local  point  on  its  line, 
and  its  rate  therefore  remained  unchanged.    The  principal  defendant 
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insists  that  the  Glen  Elder  rate  as  well  as  the  rates  from  other  mill- 
ing points  on  its  central  branch  are  proper  rates,  being  based  on  the 
local  state  tariff  to  Kansas  City  plus  the  Kansas  City  proportional 
rate  to  New  Orleans. 

From  this  statement  of  the  facts  it  appears  that,  in  the  readjust- 
ment of  the  general  rates  on  flour  from  this  territory  to  Galveston 
and  New  Orleans  for  export,  Glen  Elder  has  been  left  in  a  pocket 
and  pays  rates  to  New  Orleans  in  some  cases  as  much  as  10  cents  a 
barrel  higher  than  its  immediate  competitors  are  required  to  pay. 
The  complainants  assert  that  this  disadvantage  is  more  than  their 
business  can  stand,  and  there  is  undoubted  force  in  that  contention 
in  view  of  the  small  margin  of  profit  upon  which  flour  is  ordinarily 
sold  for  export.  The  action  of  the  Rock  Island  and  other  north 
and  south  lines  in  putting  New  Orleans  on  a  parity  with  Galveston 
was  a  voluntary  adjustment  and  fairly  raises  the  inference  that  under 
all  the  circumstances  the  new  rates  to  New  Orleans  are  proper  and 
reasonable  rates  from  this  part  of  Kansas.  It  is  true  the  Missouri 
Pacific  contends  that  it  accepted  the  reduced  rates  to  New  Orleans  for 
competitive  reasons.  It  is  not  clear,  however,  why  the  Rock  Island 
rates  themselves  are  not  a  fair  test  of  what  under  all  the  circumstances 
are  reasonable  and  proper  rates  from  these  milling  points.  It  would 
seem  to  be  clear  that  upon  a  complaint  on  behalf  of  this  mill  seeking 
lower  exi)ort  rates  to  Galveston  we  should  be  compelled,  following  the 
ruling  in  the  case  cited,  to  put  Glen  Elder  substantially  on  a  parity 
of  rates  to  Galveston  with  its  neighboring  milling  points,  even  though 
the  result  might  be  to  short  haul  the  Missouri  Pacific ;  and  should  that 
be  done  it  can  not  be  doubted  that  the  Missouri  Pacific,  following  its 
general  policy,  would  at  once  put  the  mill  of  these  complainants  at 
Glen  Elder  on  a  substantial  parity  with  their  competitors  in  the  rates 
to  the  port  of  New  Orleans. 

Upon  all  the  facts  shown  of  record  we  have  arrived  at  the  con- 
clusion that  the  export  rate  from  Glen  Elder  is  unreasonable  to  the 

extent  that  it  exceeds  28  cents  per  100  pounds,  which  we  also  find 
would  be  a  reasonable  maximum  rate  for  the  future. 

An  order  will  be  entered  in  accordance  with  these  findings. 

22LaaBe|X 


28  nnSBSIATB  OOMMEBOI  OOliMISSIOlV  BMBQKOk 


No.  3084. 
BOARD  OF  TRADE  OF  LAREDO,  TEX^ 

V. 

INTERNATIONAL  A  GREAT  NORTHERN  RAILROAD  CX)M. 

PANY  ET  AL. 


BuhmUted  Map  5,  1911.    Decided  November  H,  1911. 


Upofi  complaint  that  the  all-rail  rates  on  clamea  and  commodities  from  polnti 
of  orifln  In  territory  lying  between  esistem  seaboard  territory  and  FacMe 
eoaat  territory  to  Teredo.  Tex.,  are  differentials  bigber  than  the  rate*,  all- 
rail,  to  OorpuB  CbristI,  San  Antonio,  and  other  Texas  common  points,  ex* 
oept  on  grain ;  Held,  That  section  three  of  the  act  is  not  violated  In  with- 
holding  from  Laredo  the  same  rates,  all-rail,  as  are  accorded  to  Oorpni 
Christl  and  San  Antonio,  and  that  Ijiredo  Is  not  entitled  to  commoii- 
polnt 


RufuM  B.  Daniel  and  TF.  /.  Sames  for  complainant 

John  N.  King  for  International  &  Great  Northern  Railroad  Com- 
pany, and  T.  J.  Freeman,  Receiver  thereof. 

/•  L.  West  for  Missouri,  Kansas  &  Texas  Railway  Company. 

/.  C.  Maugham  for  San  Antonio  &  Aransas  Pass  Railway  Com- 
pany. 

W.  F.  Dickineon  and  /.  C.  McCdbe  for  Chicago,  Rock  Island  ft 
Pacific  Railway  Company  and  Chicago,  Rock  Island  A  Oulf  Railway 
Company. 

T.  J.  Norton  and  /.  S.  Bershey  for  Atchison,  Topeka  A  Santa  Fe 
Railway  Company  and  Gulf,  Colorado  &,  Santa  Fe  Railway  Company. 

B.  M.  Garwood^  P.  C.  DUiard^  and  /.  R.  Christian  for  GhilyesUm, 
Harriaburg  A  San  Antonio  Railway  Company,  Houston  A  Texas  Cen- 
tral Railroad  Ccnnpany^  Houston,  East  A  West  Texas  Railway  Com- 
pany, and  Southern  Pacific  Company. 

Andrews,  BaU  dk  Streetman  by  R.  C.  Ftdbright  and  W.  C.  Preston^ 
for  St.  Louis  A  San  Francisco  Railroad  Company  and  St  Louiai  San 
Francisco  and  Texas  Railway  Company. 

Repoit  of  the  CoMiciaaioK. 

McChobd,  Commissioner: 

Complainant  the  Board  of  Trade  of  Laredo,  Tex.,  seeks  to  have 
accorded  to  Laredo  the  same  rates  as  apply  to  Texas  common  pmnta 
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on  interstate  traffic  principally  originating  in  what  are  termed  ^'  de- 
fined territories,"  alleging  that  the  exaction  of  differentials  above  the 
Texas  common-point  rates  from  said  territories  to  Laredo  is  unduly 
prejudicial  to  the  commercial  welfare  of  Laredo  in  its  competition 
with  other  points,  especially  San  Antonio  and  Corpus  CShristi.  It  is 
also  alleged  that  the  fourth  section  of  the  act  is  violated  as  to  traffic 
which  passes  through  Laredo  en  route  to  Corpus  Christi. 

All  the  points  located  within  defined  territories  are  specifically 
shown  in  tariffs  issued  by  the  southwestern  tariff  committee,  and, 
broadly  speaking,  said  territories  extend  from  eastern  seaboard  terri- 
tory to  the  Colorado-Kansas  state  line.  From  points  lying  between 
Pacific  coast  territory  and  said  Colorado-Kansas  line,  the  rate  ad- 
justment to  Texas  destinations  is  similar  to  that  from  defined  terri- 
tories. The  extreme  point  on  the  International  &  Great  Northern 
Railroad  to  which  Texas  common-point  rates  apply  on  interstate 
traffic  originating  in  defined  territories  is  Devine,  Tex.,  82.6  miles 
southwest  of  San  Antonio,  and  120.7  miles  northeast  of  Laredo.  To 
stations  southwest  of  Devine,  differentials  varying  with  the  distances 
apply.  These  differentials  reach  a  maximum  at  Laredo,  and  are  as 
follows: 

Claeses 12846ABODB 

Differ^UalB 12        13        18        20        11        10        U        6        6        5^ 

Laredo  is  the  county  seat  of  Webb  county,  and  is  situated  on  the 
Rio  Grande  River  in  the  southeastern  part  of  the  state,  153.8  miles 
southwest  of  San  Antonio  and  161  miles  west  of  Corpus  Christi.  It 
is  the  southern  terminus  of  the  International  &  Great  Northern 
Railroad  and  the  northern  terminus  of  the  National  Railways  of 
Mexico,  and  is  also  reached  by  the  Texas-Mexican  Railway  and  the 
Rio  Grande  &  Eagle  Pass  Railway.  According  to  the  United  States 
census,  the  population  in  1900  was  13,429,  and  in  1910,  14,855.  Be- 
fore the  use  of  irrigation  only  a  small  area  in  the  territory  surround- 
ing Laredo  was  under  cultivation,  but  since  the  land  had  been  irri- 
gated it  is  claimed  that  the  acreage  under  cultivation  has  been  largely 
mcreased.  It  is  difficult  to  accurately  determine  from  the  testimony 
the  amount  of  cultivated  land  in  Webb  county.  One  estimate  is 
10  per  cent  of  the  county's  total  area  of  1,943,940  acres.  Onions 
appear  to  be  the  chief  product  raised,  and  in  1910  about  2,200  cars, 
worth  from  $800,000  to  $1,000,000,  were  shipped  from  Laredo  and 
nearby  points.  On  this  traffic  no  differential  is  charged.  Other 
principal  commodities  shipped  are  cabbage,  live  stock,  coal,  and 
brick.  The  inbound  tonnage  consists  chiefly  of  such  commodities  as 
are  usually  required  by  an  agricultural  community. 

There  are  two  freight  stations  at  Laredo,  one  termed  the  Laredo 
station  and  the  other  Laredo  Transfer.    The  former  is  devoted 
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wholly  to  the  movement  of  traffic  forwarded  from  and  received  at 
Laredo  proper;  the  latter  to  traffic  bound  to  and  from  the  BepnbUc 
of  Mexico,  coming  from  all  portions  of  the  United  States,  Mexico, 
and  Europe,  and  passing  over  the  entire  line  of  the  International  A 
Great  Northern  Railroad,  or  portions  thereof,  and  which  does  not 
stop  nor  l)egin  at  I^redo  station.  A  great  deal  of  it  comes  from 
Galveston  and  from  Longview  Junction,  Tex.,  on  the  International 
&  Great  Northern  Railroad.  This  transfer  business  in  no  manner 
affects  the  tonnage  originating  at  or  destined  to  Laredo  territory. 

An  exhibit,  prepared  by  the  auditor  of  the  International  A  Great 
Northern,  and  filed  in  the  record,  shows  a  comparison  of  tonnage  and 
revenue  of  the  territory  from  Devine  to  Laredo  in  the  differential 
territory  with  that  of  its  adjacent  territory  from  Devine  to  Taylor  in 
thi»  common-point  territory. 

These  figures  are  as  follows: 

On  interstate  traffic  for  the  years  1904  to  1910,  inclusiv^^ 


Dvvino  l«»  Taylor. 
I>evliii'  to  LAredu 


Toiintifcv 
fom-anled. 


229.623 
lT5,r»2H 


I 


TonruLffi* 
recflvt-d. 


770.  «*2 
116.41V 


Revenue  on 

tonnage 
(orwiirued. 


lHKa.974 
767.423 


ReTenoe  on 
recelTM. 


t2.7(M,a6 
490.017 


On  both  interstate  and  intrastate  traffic  for  the  years  1901  to  1910, 
inclusive — 


Taylor  lo  r>cvliie. 
lH<\  iiie  to  LAr«.-«l(> 


2.009,^00 
700.  yu9 


8.S.A419 
714. 570 


t6.0HS.449 
1,»K997 


r.5l2,W7 
1.7V7.1ill 


From  the  foregoing  table  the  tonnage  forwarded  from  and 
ceive<l  in  the  Taylor-Devine  territory  is,  respectively,  31  and  670  per 
cent  greater  on  interstate  traffic  and  186  and  440  per  cent  greater  on 
intrastate  traffic  than  in  the  Devine-Lart^lo  territory.  In  connec- 
tion with  these  figures  attention  is  called  to  the  fact  that  in  the  terri- 
tory fnmi  Taylor  to  IX'vine,  at  all  the  important  stations  the  Inter- 
national &  (treat  Northern  has  competition  with  other  lines  and 
does  not  handle  the  entire  tonnage  originating,  while  from  Devine 
tc  I^redo  it  handles  all  the  tonnage  except  at  Laredo,  at  which  point 
it  handles  90  or  95  per  cent  of  the  tonnage  originating. 

I^ircdo  is  a  Texas  common  point  in  the  application  of  the  rail- 
and-water  rati»s  from  New  York  and  the  eastern  seaboard  territory 
via  (lalve-ton.  aUo  with  res|)oct  to  rates  from  Pacific  coast  points 
and  from  the  defined  territories  as  to  grain.  This  is  the  outgrowth 
of  the  following  conditions  over  which  the  carriers  claim  they  have 
no  control. 
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Laredo  became  a  common  point  via  the  rail-and-water  route  from 
tiie  east  by  reason  of  the  fact  that  the  railroad  commission  of  Texas 
fixed  local  rates  from  Galveston  to  Laredo  which  were  the  same  as 
from  Ghdveston  to  certain  other  points  in  Texas  considerably  north 
of  Laredo  which  are  accorded  common-point  rates.  Inasmuch  as  it 
it  practicable  to  ship  from  the  eastern  seaboard  to  Galveston  by 
water  and  reship  from  that  point  to  Laredo  on  an  intrastate  bill  of 
lading,  the  carriers  evidently  concluded  that  the  rail-and-water 
rates  should  be  made  through  rates,  thereby  saving  shippers  the 
trouble  and  expense  of  rebilling  at  Galveston.  In  this  way  Laredo 
has  become  a  Texas  common  point  as  to  traffic  from  the  eastern  sea- 
board via  ocean  and  rail  through  Galveston,  and  has  been  so  recog- 
nized in  tariff  publications  since  1906.  From  said  territory,  how- 
ever, to  Laredo,  all  rail,  the  usual  differentials  above  the  all-rail 
rates  to  San  Antonio  apply. 

The  common-point  rate  on  grain  from  defined  territories  applies 
to  Laredo  because  the  railroad  conmiission  of  Texas  fixed  the  intra- 
state rate  from  Texarkana  to  Laredo  at  such  a  figure  that  it  was  pos- 
sible to  ship  grain  from  Kansas  City,  for  instance,  to  Texarkana,  and 
thence  reship  to  Laredo  at  an  aggregate  through  rate  not  exceeding 
the  through  rate  from  Kansas  City  to  San  Antonio.  The  situation 
presented  was  similar  to  that  at  Galveston,  and  hence  as  a  matter  of 
convenience  to  shippers,  through  rates  on  grain  from  defined  terri- 
tories to  Laredo  were  made  the  same  as  the  common-point  rates. 

It  appears  that  Laredo  enjoys  common-point  rates  from  Pacific 
coast  points  for  the  reason  that  when  the  Pacific  coast  lines  repub- 
lished their  tariffs  in  order  to  dispense  with  supplements  and  con- 
form to  the  requirements  of  the  Commission,  they,  acting  under  au- 
thority of  general  tariff  concurrences  by  the  Texas  lines,  eliminated 
the  differentials  to  Laredo  and  other  stations  in  Texas  not  classed  as 
common  points.  This  action  was  taken  without  the  real  consent  of 
the  Texas  lines,  which  insisted  on  reinstatement  of  the  differentials. 
It  was  not  considered,  however,  that  the  volume  of  business  to  the 
points  in  question  justified  the  expense  of  reprinting  the  tariffs,  and 
therefore  the  rates  have  remained  as  published  by  the  Pacific  coast 
lines. 

It  is  alleged  in  the  complaint  that  on  May  9,  1905,  at  the  request 
of  the  traffic  officials  of  the  International  &  Great  Northern  Rail- 
road, the  carriers  constituting  through  rail  lines  to  Laredo  from 
defined  territories  extended  the  benefit  of  common-point  rates  to 
Laredo  on  interstate  business,  and  that  on  May  27,  1905,  they  arbi- 
trarily rescinded  their  action  and  again  placed  Laredo  upon  a  differ- 
ential basis. 
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Complainant  filed  as  an  exhibit  a  letter  under  date  of  October  29, 
1906,  written  by  the  second  vice  president  and  general  manager  of 
the  International  &  Great  Northern  Bailroad  to  the  president  of  the 
Business  League  of  Laredo,  wherein  it  was  stated  that  as  long  as 
Corpus  Christi  was  in  common-point  territory  there  was  no  reason 
for  Laredo  being  excluded,  as  Corpus  Christi  and  Laredo  compete 
for  business  in  the  same  territory,  and  signifying  willingness  to  assist 
in  securing  common-point  rates  for  Laredo. 

The  present  officers  of  the  International  A  Great  Northern  Rail- 
road  Company  claim  that  the  foregoing  was  an  ill-advised  policy  on 
the  part  of  their  predecessors  in  oflSce  and,  in  its  answer,  this  de- 
fendant avers  that  while  the  other  carriers  may  have,  at  the  request 
of  this  carrier,  eliminated  for  a  short  period  the  differentials  to 
Laredo,  it  was  aiscertained  soon  thereafter  that  this  action  was  hasty 
and  ill  advised,  and  such  differentials  were  restored  practically  as 
soon  as  could  be  legally  done. 

Reference  is  made  throughout  the  testimony  to  the  competition  of 
Laredo  with  Monterey,  Mexico.  On  some  commodities  the  rates  to 
Monterey  are  lower  than  to  Laredo,  as  the  result  of  competition 
through  the  port  of  Tampico.  The  International  &  Great  Northern 
Railroad  Company  participates  in  the  Monterey  traffic  via  Lareda 

It  appears  that  the  rates  from  the  eastern  seaboard,  via  Ghdveston, 
to  common  points  in  Texas  such  as  Fort  Worth,  Dallas,  Houston, 
San  Antonio,  and  San  Angelo,  have  been  the  subject  of  severe  com- 
petition. The  all-rail  rates  from  New  York,  Chicago,  St.  Louis,  and 
other  points  to  Texas  common  points  have  been  necessarily  influ* 
enced  bv  ocean-and-rail  rates  via  Galveston  from  the  eastern  sea- 
board.  While  no  direct  mathematical  relation  exists  between  the 
rates  from  Chicago  or  St.  Ix)uis«  for  instance,  to  Texas  common 
points,  and  the  rates  from  New  York  via  Galveston  to  the  same 
j.oints,  it  is  nevertheless  true,  that  owing  to  severe  competition  be- 
tween the  rail  carriers  themselves  extending  from  Chicago,  St.  Louis, 
and  other  points  into  Texas,  and  owing  to  ocean-and-rail  competition 
from  the  east  via  Gahvston,  the  present  Texas  common-point  rates 
from  defined  territories  are  lower  than  they  otherwise  would  be. 

It  is  not  claimed  that  the  rates  to  I^redo  are  in  themselves  un- 
reasonable, but  the  whole  contention  is  that  Laredo  is  discriminated 
against  in  favor  of  San  Antonio  and  Corpus  Christi.  An  examina- 
iUm  of  the  record  fails  to  show  such  similar  circumstances  and  con- 
ditions between  the  traffic  of  I^redo  and  San  Antonio  and  Corpus 
Christi  as  would  warrant  a  finding  that  I^redo  be  granted  common- 
point  rates.  Only  a  small  area  of  the  territory  between  Devine  and 
Laredo  is  under  cultivation,  and  while  growth  and  development  is 
shown,  it  b  evident  that  the  tonnage  and  revenue  therefrom  is  not 
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to  be  classed  with  that  from  territory  north  of  Devine.  San  Antonio 
is  the  largest  city  in  the  state  of  Texas,  having  a  population  of 
nearly  100,000,  and  is  the  largest  revenue  station  on  the  International 
ft  Great  Northern  Railroad. 

As  to  Corpus  Christi  it  is  claimed  that  when  the  San  Antonio  & 
Aransas  Pass  Railway  first  entered  that  point,  it  encountered  water 
competition  from  GkJveston.  Corpus  Christi  is  not  a  deep-water 
port,  but  in  order  to  meet  the  schooner  competition  this  road  made 
rates  to  Corpus  Christi  lower  than  common-point  rates,  but  subse- 
quently raised  them  to  equal  those  rates.  In  order  to  compete  with 
the  San  Antonio  &  Aransas  Pass  Railway  the  International  &  Great 
Northern  gave  Corpus  Christi  common-point  rates. 

It  is  not  shown  that  there  is  any  appreciable  competition  between 
Laredo,  and  San  Antonio  and  Corpus  Christi.  In  fact,  the  principal 
witness  for  complainant,  who  was  also  acting  as  its  counsel,  stated  that 
the  volume  of  business  upon  which  differential  was  paid  to  Laredo 
was  very  small  and  that  the  effort  to  secure  common-point  rates  to 
Laredo  from  defined  territory  was  a  matter  of  sentiment,  and  an 
endeavor  to  have  removed  the  stigma  which  attaches  to  Laredo 
through  the  impression  in  the  minds  of  the  trade  in  and  around 
Laredo  that  higher  rates  prevailed  at  that  point,  through  being  in 
differential  territory,  than  at  San  Antonio.  While  this  case  is  not 
in  all  respects  analogous  to  the  Nobles  Bros,  Grocer  Co.  v.  Ft.  W.  <& 
D.  C.  Ry.  Co.^  12  I.  C.  C.  Rep.,  242,  the  Commission  in  that  instance 
condemned  the  indefinite  extension  of  Texas  common  point  territory. 

Upon  the  facts  of  record  we  do  not  find  that  the  adjustment  of 
which  complaint  is  made  results  in  undue  prejudice  to  complainant. 
The  complaint  must  be  dismissed  and  it  will  be  so  ordered* 
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No.  8091. 
INTERSTATE  GRAIN  COMPANY 

V. 

CHICAGO    &   NORTH   WESTERN    RAILWAY    COMPANY 

ET  AL. 


Submitted  October  10,  1910.    Decided  Novemher  7,  1911. 


CbarseH  nf»eKited  for  transportation  of  a  cnrlond  of  oats  from  Harley,  8.  Dak^ 
to  Chlcngo,  111.,  exceeded  the  chargffi  lawfully  due  under  tbe  tarlflli  In 
force.  The  resulting  overcharge  should  be  refunded  by  defendanto  wttboat 
an  urder  by  the  Commission. 

Mayer  J  Mcyer^  Austrian  <t  Piatt  for  coroplainaiit. 
S.  A.  Lynde  for  defendants. 

RErORT  OF   THE   COMMISSION. 

Br  TiiB  Commission  : 

The  complainant  is  a  corporation  with  principal  place  of  busi- 
ness at  Sioux  City,  Iowa.  By  petition,  filed  February  1,  1910,  it 
alleges  that  it  was  charged  an  unreasonable  and  unlawful  rate  for 
the  transportation  of  one  carload  of  oats  from  Hurley,  S.  Dak.,  to 
Chicago,  111.    Reparation  is  sought 

On  January  28,  1908,  complainants  shipped  one  carload  of  oats 
weiprhing  40,990  pounds  from  Hurley,  S.  Dak.,  to  Chicago,  HL,  and 
routed  the  same  via  Sioux  City,  Iowa,  for  cleaning  in  transit  at  the 
latter  point.  Under  the  tariff  in  force  at  that  time  such  a  shipment 
was  entitled  to  the  privilege  of  cleaning  in  transit  at  Siotix  City  otx 
the  basis  of  the  joint  rate  of  18  cents  per  100  pounds  from  Hurley  to 
Chicago.  After  arrival  of  the  car  at  Sioux  City,  the  complainant 
dec'ideil  to  ship  the  oats  straight  through  to  Chicago  without  clean- 
ing at  Sioux  City,  and  gave  orders  to  that  effect  to  the  defendants. 
At  Chicago  charges  were  assessed  on  basis  of  a  rate  of  14  cents  to 
Sioux  City,  plus  a  rate  of  17  cents  from  Sioux  City  to  Chicago,  in 
the  sum  of  $127.50.  Complainant  asks  reparation  upon  basis  of  the 
joint  rate  of  18  cents  from  Hurley  to  Chicago. 

The  defendants  which  were  represented  at  the  hearing  conceded 
that  complainant  was  overcharged  as  stated,  but  asserted  that  under 
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•■  to  complainants,  and  Ihey  gave  the 
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No.  3295. 
J.  J.  BADENOCH  COMPANY  ET  AL. 

V. 

CHICAGO  A  NORTH  WESTERN  RAILWAY  COMPANY. 


Bubmitted  January  28,  1011.    Decided  VovemhT  7, 1911. 


Where  conflicting  rules  which  affect  the  rate  are  puhlished  effective  on  the  nme 
date  in  seimrate  tariffs  by  the  same  carrier,  the  rule  which  will  result  In 
application  of  the  lower  rate  is  the  one  which  ia  lawfully  applkabto  to 
traffic  to  which  such  rules  apply. 

ir.  M.  Hopkins  for  complainants. 
C.  C.  WrigJU  for  defendant 

Report  of  the  Commission. 

Bt  the  Commission  : 

The  collection  of  alleged  unreasonable  and  unlawful  rates  faj 
reason  of  the  exaction  of  switching  charges  on  carloads  of  grain  i^ 
Chicago  under  conflicting  provisions  of  defendant's  tariffs  is  com- 
plained of  in  this  case,  and  reparation  is  asked  on  the  groiind  of 
improper  assessment  of  such  charges*  The  claims  were  first  filed 
with  the  Commission  on  December  30, 1907,  and  August  6, 1906 ;  and 
a  formal  petition  was  filed  May  20, 1910. 

At  various  times  between  September  12,  1906,  and  April  26,  1907, 
the  complainants  paid  switching  charges  upon  76  carloads  of  grain 
moved  from  the  tracks  of  the  Chicago  A,  North  Western  Railway 
Company  to  elevators  and  warehouses  within  the  Chicago  switdiing 
district.  All  of  this  grain  had  been  transported  to  Chicago  from 
points  outside  the  state  of  Illinois  over  the  Chicago  A  North  Western 
Railway,  consigned  to  certain  commission  merchants  who  are  not 
parties  to  this  action.  The  cars  were  held  on  the  North  Western 
tracks  awaiting  consignees'  instructions  for  delivery;  and,  while  so 
held,  were  sold  to  complainants  (Hi  the  Chicago  Board  of  Trade  with 
the  understanding  on  the  part  of  buyers  and  sellers  that  the  can 
would  be  delivered  to  complainants^  warehouses  on  the  tracks  of  con- 
necting lines  in  Chicago  without  additional  diarge  for  switchingi 
reliance  being  placed  upon  the  published  tariffs  of  defendant.    Tlis 
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bills  of  lading  were  turned  over  to  complainants,  and  they  gave  the 
carrier  delivery  orders  which  involved  transfer  to  connecting  lines. 

The  tariff  provisions  in  question  may  be  briefly  summarized  as  fol- 
lows: Effective  August  28,  1906,  the  defendant  issued  three  tariffs. 
The  first,  I.  C.  C.  No.  5958,  provided  for  the  absorption  of  switching 
charges  within  the  Chicago  switching  district  and  to  industries  hav- 
ing their  sidetracks  on  the  lines  of  the  Chicago,  Burlington  &  Quincy 
Railroad  Company  and  the  Chicago,  Milwaukee  &  St.  Pau]  Railway 
Company  on  all  carload  freight  arriving  in  Chicago  over  defendant's 
lines  from  points  west  of  the  Mississippi  River.  The  second,  I.  C.  C. 
No.  6033,  applied  the  same  rule  to  freight  arriving  in  Chicago  from 
points  east  of  the  Mississippi  River.  Under  earlier  tariffs  grain  had 
been  excepted  from  the  operation  of  this  rule,  but  this  exception  was 
eliminated  by  these  tariffs.  Effective  January  1,  1907,  a  tariff, 
L  C.  C.  No.  6255,  was  issued  which  canceled  the  two  tariffs  just  men- 
tioned, but  retained  the  provision  for  the  absorption  of  switching 
charges  and  continued  in  force  during  the  remainder  of  the  period 
under  consideration.  The  Chicago,  Burlington  &  Quincy  Railroad 
Company,  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  the 
Chicago,  Rock  Island  &  Pacific  Railway  Company,  and  the  Illinois 
Central  Railroad  Company  were  parties  to  all  these  tariffs. 

The  third  tariff,  I.  C.  C.  No.  6034,  effective  August  28,  1906,  and 
continued  in  force  until  April  30, 1907,  provided  among  the  "  Instruc- 
tions in  reference  to  switching  and  handling  grain  and  flour  in 
Chicago,"  the  following  rule : 

Grain  ordered  to  private  tracks,  warehouaes,  elevators,  or  industries  located 
oo  connecting  lines,  wUl  be  subject  to  the  additional  switching  charges  of  con- 
necting lines. 

This  rule  was  discontinued  in  a  tariff  effective  April  30,  1907, 
I.  C.  C.  No.  6402,  and  has  not  since  been  put  in  force. 

It  is  conceded  that  the  transportation  service  to  be  performed  by 
the  carrier  was  not  ended  imtil  the  cars  were  given  the  terminal 
delivery  directed  by  the  consignees.  It  follows  that  the  switching 
service  did  not  constitute  a  local  transaction  subject  to  the  laws  of 
Illinois,  but  that  the  charges  were  subject  to  the  act  to  regulate 
commerce. 

The  C<Hnmission  has  held  in  its  conference  rulings  that  where  con- 
flicting rates  are  contained  in  a  tariff,  the  lower  of  the  rates  so  pub- 
lished is  the  legal  rate.  Conference  Rulings  50, 70, 104,  and  239.  By 
a  parity  of  reason  the  same  rule  should  be  applied  to  conflicting  rules 
of  different  tariffs  which  become  effective  on  the  same  date  and  affect 
the  rate. 

The  tariff  of  August  28,  1906,  which  provided  for  application  of 
switching  charges,  remained  in  force  only  eight  months,  when  it  was 
superseded  by  an  issue  discontinuing  the  rule  providing  for  the 
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switching  charge.  Under  date  of  February  7,  1908,  defendant's 
freight  traffic  manager  wrote  to  the  Commission  with  reference  to  the 
elimination  from  prior  tariffs  of  the  clause  excepting  grain  from 
the  provision  for  absorbing  switching  charges : 

It  was  our  intention,  tho^fore,  to  make  dtiivery  of  this  grain  to  elerators 
located  on  connecting  lines  at  Chicago  and  in  the  Chicago  switching  district 
on  basis  of  oar  Chicago  rate. 

And  with  reference  to  the  rule  subjecting  such  grain  to  switching 
charges,  contained  in  the  special  grain  tariff: 

This  rule  which  conflicts  with  onr  tarUT,  issned  August  28,  1906,  was  over- 
looked. After  oar  attention  had  been  called  to  the  conflictlon  in  our  tariflli» 
the  role  above  quoted  was  eliminated  from  our  rules,  on  April  80, 1907. 

It  is  dear,  therefore,  that  the  intention  of  the  carrier  coincides  with 
our  interpretation  of  its  legal  duty  in  the  premises. 

Between  September  21, 1906,  and  April  26, 1907,  complainant  J.  J. 
Badenoch  Company  ordered  47  cars  of  grain  delivered  frcHn  defend- 
ant's  tracks  to  an  elevator  on  the  Chicago,  Burlington  &  Qoinqr 
Railroad,  and  switching  charges  were  assessed  in  the  sum  of  $154.60. 
Between  September  12, 1906,  and  April  4, 1907,  complainant  Hooper 
Grain  Company  ordered  24  cars  of  grain  delivered  from  defendant's 
tracks  to  an  elevator  on  the  Chicago,  Milwaukee  &  St  Paul  Railwaji 
and  switching  charges  were  assessed  in  the  sum  of  $72.  On  De- 
cember 20,  1906,  and  April  9,  1907,  complainant  Frank  Marshall 
ordered  two  carloads  of  grain  delivered  from  defendant's  tracks  to 
the  industry  of  J.  C.  Klein,  on  the  tracks  of  the  Chicago,  Rock  Island 
ft  Pacific  Railway,  and  switching  charges  were  assessed  in  the  sum 
of  $10.  During  October,  1906,  onnplainant  Frank  G.  Ely  ordered 
three  cars  of  grain  delivered  from  defendant's  tracks  to  an  elevator  on 
the  Illinois  Central  Railroad,  and  switching  charges  were  assessed 
in  the  sum  of  $6. 

The  switching  charges  above  mentioned,  being  in  excess  of  those 
to  which  the  carrier  was  entitled  under  its  tariffs,  should  be  refunded 
without  the  requirement  of  an  order  of  the  Commission.  Upon  re- 
ceipt of  proof  that  refund  has  been  made,  the  complaint  will  be 
cosmissecL* 
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No.  3690. 
MISSOURI  &  ILLINOIS  COAL  COMPANY 

V. 

ILLINOIS  CENTRAL  RAILROAD  COMPANY. 


Submitted  November  4,  1911.  decided  November  13,  1911. 


1.  Tlie  niinois  Central  Railroad  Ck)mpaiiy  established  a  rule  prohibiting  the 

sending  of  its  coal  cars  loaded  with  coal  to  the  lines  of  certain  designated 
carriers  in  order  to  retain  on  its  own  line  sufficient  cars  to  serve  the 
communities  dependent  on  it  for  fuel.  Complainant  attacks  the  rule 
as  improperly  limiting  its  market  as  a  producer  and  dealer  in  coal; 
Held,  That  the  temporary  confiscation  by  carriers  of  the  cars  of  other 
railroads  and  the  placing  of  embargoes  against  cars  being  sent  off  of 
the  lines  of  the  owners  are  alike  unlawful  and  the  railroads  are  expected 
to  make  such  rules  for  the  return  of  cars  as  will  terminate  such  abuses. 

2.  The  railroads  of  the  country  are  called  upon  to  so  unite  themselves  that  they 

will  constitute  one  national  system ;  they  must  establish  through  routes, 
keep  these  routes  open  and  in  operation,  furnish  the  necessary  facilities 
for  transportation,  make  reasonable  and  proper  rules  of  practice  as 
between  themselves  and  the  shippers,  and  as  between  each  other. 

8,  An  embargo  may  be  Justifiable  l>ecause  of  the  physical  inability  of  the  carrier 
for  some  reason  to  deal  with  trafllc  which  overwhelms  it,  but  an  embargo 
placed  against  connecting  carriers  because  of  their  failure  to  promptly 
return  cars  is  not  consonant  with  the  service  which  the  carriers  consti- 
tuting the  through  route  are  required  by  law  to  give. 

4.  Bailroads  are  required  under  the  act  to  serve  the  through  routes  which 
they  have  established  with  other  carriers  without  respect  to  the  fact 
that  in  rendering  such  service  their  equipment  may  be  carried  beyond 
their  own  lines. 

6.  Carriers  are  required  to  make  reasonable  rules  and  regulations  with  respect 
to  the  exchange,  Interchange,  and  return  of  cars  used  upon  through 
routes  and  for  the  operation  of  such  through  routes,  and  where  they 
have  failed  in  this  respect  the  Commission  is  empowered  to  determine 
the  individual  or  joint  regulation  or  practice  that  is  Just,  fair,  and 
reasonable. 

Ershine  Gordon^  G.  Bowdoin  CratghUlj  and  C.  P.  EHerhe  for  com- 
plainant. 
R.  V.  Fletcher y  A.  P.  Humburg^  and  Blewett  Lee  for  defendant 
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Report  of  the  Commission. 

Lane,  Commissioner: 

This  case  involves  the  right  of  a  carrier  to  establish  an  embargo 
against  the  shipment  of  coal  in  its  own  cars  off  its  own  lines  at  a 
time  when  its  equipment  is  largely  held  by  foreign  roads  and  there 
is  local  demand  for  more  equipment  than  the  carrier  can  furnish* 

The  Missouri  &  Illinois  Coal  Company,  which  is  the  owner  and 
operator  of  coal  mines  located  at  Wilderman  and  St  Clair,  Til., 
situated  on  the  lines  of  the  Illinois  Central  Railroad  Company,  aaks 
that  the  Commission  issue  what  is  tantamount  to  a  mandatory  in- 
junction against  the  Illinois  Central  Railroad,  requiring  that  car- 
rier in  the  future  to  furnish  to  complainant  cars  and  facilities  for 
the  transportation  of  its  coal  to  pK)ints  where  through  routes  and 
joint  rates  obtain,  and  also  commanding  the  defendant  in  the  future 
to  cease  and  desist  from  establishing  or  maintaining  embargoes 
similar  to  that  put  into  effect  by  the  defendant  carrier  on  November 
12,  1910,  upon  which  date  the  coal  traffic  manager  of  that  road 
issued  the  following  notice : 

Illinois  Central  Railboad  Oompant, 
OrricE  or  the  Coal  Traffic  Manaoeb, 

Chicago,  Navem1>er  It,  1910. 
To  coal  opera  ton  and  dealers: 

Until  further  notice  Illinois  Central  and  Indiana  polls  Southern  coal  cart 
most  not  be  loaded  with  coal  at  mines  on  these  roads  to  points  on  or  reached 
Tla  any  of  the  following  named  roads,  vis : 

The  Missouri  Pacific  Railway; 

St.  Ix>nls  &  San  Francisco  Railroad; 

C!hlcago  &  Eastern  Illinois  Railroad ; 

Chicago  &  Alton  Railroad; 

Iowa  Central  Railroad  via  Peoria; 

Chicago.  Rock  Island  &  Pacific  Railroad; 

Chicago,  Burlington  &  Quincy  Railroad; 

Wahash  Railroad; 

Ft  Dodge,  Des  Moines  St  Southern  Railroad ; 

Chicago  St  North  Western  Railroad  via  Peoria ; 

Toledo,  Peoria  &  Western  Railway  via  Peoria ; 

Missouri.  Kansas  St  Texas  Railway  beyond  St  Louis  switching  limits; 

St  Louis  &  Southwestern  Railway. 

B:tception:  Illinois  Central  and  Indianapolis  Southern  coal  cars  may  be 
loaded  to  points  on  the  C,  B.  &  Q.  R.  R.  within  the  switching  districts  of  Cbica^ 
and  Omaha  when  routed  via  I.  C.  R.  R.  through  to  Chicago  and  Omaha. 

nitnols  Central  and  Indianapolis  Southern  coal  cars  must  not  be  loaded  with 
fuel  coal  for  foreign  railroads. 

Embargo  restrictions  heretofore  Issued  are  amended  In  accordance  with  the 
foregoing,  except  that  this  does  not  amend  the  restrictions  against  IndlTfdoal 
consignees  Issued  on  account  of  sccumulatlona 

This  does  not  change  rule  that  coal  shipments  for  points  on  the  Illinois 
Central  Railroad  west  of  Freeport,  IlL,  sbaU  be  routed  via  Dllnols  Csotral 
RaUroad  through  to  destinatioo. 
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Illinois  Central  and  Indianapolis  Southern  coal  cars  may  not  be  reconsigned 
contrary  to  the  foregoing. 

Yours  truly,  Charles  C.  Camebon, 

Coal  Traffic  Manager, 

It  is  alleged  that  the  issuance  and  enforcement  of  this  embargo 
notice  was  unlawful  and  contrary  to  the  provisions  of  the  act  to 
regulate  commerce;  that  by  reason  of  its  issuance  complainant  was 
prevented  from  supplying  its  customers  in  the  St.  Louis  district;  that 
its  business  was  injured,  and  it  suffered  damage  to  the  amount  of 
$20,000,  which  it  asks  this  Commission  to  award. 

The  position  of  the  complainant  may  in  general  terms  be  stated  as 
follows :  That  whenever  a  carrier  has  made  through  routes  and  joint 
rates  with  other  railroads,  it  must  under  all  circumstances  furnish  the 
equipment  demanded  by  its  shippers,  and  that  the  establishment  of  an 
embargo  is  in  itself  illegal.  The  Illinois  Central  makes  defense  that 
in  justice  to  the  communities  dependent  immediately  upon  it  for  their 
winter  supply  of  coal,  the  embargo  instituted  in  the  fall  of  1910  was  a 
necessity ;  that  refusal  to  permit  its  own  cars  to  leave  its  own  tracks 
was  made  necessary  by  the  confiscation  of  its  cars  by  other  railroads; 
and  claims  that  it  would  have  been  neglectful  of  \is  primary  obliga- 
tions to  its  local  business  had  it  permitted  the  equipment  on  its  road 
to  be  still  further  drawn  upon  by  foreign  railroads  which  could  not  be 
induced  to  return  the  same  at  a  time  of  car  shortage. 

It  appears  that  the  general  superintendent  of  transportation  of 
the  Illinois  Central  sought  to  avert  the  necessity  for  the  issuance  of 
such  order  by  entering  into  an  agreement  with  other  carriers  that 
coal  equipment  would  be  promptly  returned.  One  of  the  letters  re- 
ceived in  reply  presents  with  clearness  the  situation  with  which  the 
defendant  had  to  deal : 

MissouBi  Pacific  Railway  Co., 

St.  Louis,  Iron  Mountain  &  Southern  Ry.,  at  Kansas  City, 

Reptember  IS,  1910. 
Mr.  J.  M.  Daly, 

Oeneral  8upt  of  Transporiatian,  /.  C.  R.  R.,  Chicago,  III. 

Deas  Sn:  Your  personal  letter  of  September  5  with  reference  to  the  coal 
■ttuation  daring  tbe  coming  winter : 

I  agree  with  you  that  there  will  be  an  extraordinary  demand  for  coal-car 
equipment  on  account  of  the  deplorable  situation  which  has  kept  the  mines  idle 
for  the  past  five  or  six  months.  I  also  agree  with  you  that  in  past  years  the 
ownership  of  cars  has  been  practically  disregarded  by  many  lines  in  the  han- 
dling of  coal-car  equipment;  at  least  there  were  about  3,000  of  our  coal  can 
mway  from  home  all  last  winter,  which  were  not  returned  to  us  until  after  the 
demand  for  them  had  ceased,  in  ApriL 

I  think  I  can  safely  promise  you  that  we  can  stop  the  reconsignment  of  coal 
cars  delivered  to  us  for  unloading  within  the  switching  territory  and  will  under- 
take to  do  this,  so  far  as  your  cars  are  concerned,  coming  on  our  raUs  for 
tndaatrial  switching  at  St  Louis. 
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We  are  the  heftvlest  twitching  line  at  St  Louis,  and  while  it  is  mj  Intentloii 
to  carrj  out  this  affreement  in  good  faiths  I  do  not  propose  entering  Into  It 
with  certain  lines  only  and  allow  other  lines  to  disregard  the  arrangement  so 
far  as  oar  care  are  concerned.  There  are  certain  lines,  yonr  own  being  ooe  of 
them,  that  have  little  or  no  territory  which  oar  coal  operators  desire  to  reftcb* 
and  consequently  they  have  few  opportunities  of  diverting  our  cars.  On  the 
other  hand,  there  are  seTeral  lines  that  have  opportunities  for  getting  a  great 
many  of  our  coal  cars,  and  they  did  not  hesitate  last  year  in  taking  adTsnttge 
of  their  opportunity.  If  they  adopt  the  same  practice  this  year  I  will,  natnrallyy 
be  compiled  to  protect  this  company  in  the  only  way  possible — by  confiscating 
all  coal  cars  coming  on  our  rails. 

I  trust  this  will  not  be  necessary,  and  in  the  meantime  I  will  carry  out  tlie 

above  arrangement  with  yon  in  good  faith. 

Yours  truly, 

B.  F.  KsABUKT, 

Bupt.  Trantportaiion, 

That  this  carrier  was  not  alone  guilty  of  this  policy  of  confiscaticm 
is  illustrated  by  tables  showing  the  total  number  of  coal  cars  owned 
by  the  Illinois  Central  and  their  location  at  stated  periods  from  Sep- 
tember 25  to  December  25,  1910. 


Statement  ihowing  the  number  of  IllinoU  Central  coal  car$  on  tracks  of  roa4$ 
thoum  and  the  number  of  their  coal  cart  on  Illinois  Central  tracks  during  the 
months  of  September,  October,  November,  and  December,  1910, 


I.  C.  can  un  (urciini  ro*<bi. 


Sept.  26. 


Ifa  Pic.... 

C.A  A 

a.  B.  «Q  .. 
a.  R.  I.  4  P 
C.AE.  I.... 
St.  L.  A  S.  P 


8^ 
1R2 
879 
864 
92 
237 


Oct.  25. 


616 
218 
607 
6M 
175 
261 


Not.  25. 


391 
106 
476 
427 
86 
154 


Furclgn  roadji'  c&n  on  I.  C 


Dec.  V*.    Sept.  25. 


412 
46 

234 

234 

20 

135 


32 
63 

21 
9(1 

h6 
78 


Oct  25. 


41 
49 

79 
49 

130 

lis 


Not.  25. 


44 
39 

108 
108 
U4 


Dec.  26. 


77 
54 

40 

m 
n 


Statement  of  Illinois  Central  system  coal  cars  oicned  and  location  of  such  ears  at 
bimfmthly  periods  from  September  25  to  December  25,  1910. 


Total  cais  owned 

Total  on  III.  Cent  system 

Total  on  other  lines 

Total  on  Mo.  Pec.  syTstem 

Total  oo  C.  U.  A  Q.  system  . . 
Total  00  C.  R.  I.  A  P.  system 
Total  oo  C.  A  N.  W.  system. . 

Total  oo  Frlsoe  system 

Total  oo  C.  A  E.  I.  lyNtrro.... 

Total  ooC.  A  A.  system 

Total  oo  la.  (>ot  system 

Total  oo  Watiash  syst4*m 

Total  oo  T.  P.  4c  W.  system. . 
Total  oo  If .,  K.  A  T.  system . 


Sept  25. 

Oct  10. 

Oct  25. 

Not.  la 

Not.  25. 

Dee.  10. 

22.604 

22,543 

32.519 

22,491 

22.455 

23,480 

14.906 

14.225 

14.172 

14,509 

15,000 

15,821 

7,6M 

8,317 

8.347 

7,983 

7.559 

6,980 

8» 

9» 

616 

480 

391 

568 

379 

430 

607 

608 

476 

387 

354 

561 

654 

538 

437 

308 

230 

345 

308 

351 

351 

251 

237 

333 

361 

376 

184 

ISI 

93 

143 

175 

09 

35 

33 

182 

169 

2U 

158 

106 

58 

45 

77 

110 

100 

35 

30 

94 

133 

179 

244 

194 

164 

36 

25 

31 

17 

30 

6 

60 

73 

90 

81 

66 

63 

si;  488 

16,  Ui 

6,811 

411 
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This  statement  shows,  for  instance,  that  on  October  25  the  Illinois 
Central  owned  22,519  coal  cars,  of  which  14,172  were  in  the  custody 
of  the  defendant  and  8^47  on  other  lines — 616  were  with  the  MisBoari 
Pacific,  G07  with  the  Burlington,  654  with  the  Rock  Island,  898  with 

22  LaaBepL 


MISSOnRI  ft  IIJJKOIS  COAL  GO.  V.  I.  0.  B.  B.  GO.  48 

the  North  Western,  261  with  the  St.  Louis  &  San  Francisco,  176  with 
the  Chicago  &  Eastern  Illinois,  213  with  the  Chicago  &  Alton,  110 
with  the  Iowa  Central,  and  179  with  the  Wabash.  During  the  whole 
period  something  over  35  per  cent  of  the  defendant's  equipment  was  off 
its  own  line,  and  during  that  same  time  the  Illinois  Central  was  called 
upon  by  its  shippers  for  an  average  of  about  500  cars  more  per  day 
than  it  could  supply.  It  took  an  average  of  from  32  to  57  days  to 
secure  the  return  of  a  coal  car  which  passed  from  the  Illinois  Cen- 
tral's rails,  whereas  defendant  asserts  that  a  reasonable  time  for  its 
return  would  have  been  6  days.  The  foreign  carriers,  once  they  had 
possession  of  these  cars,  would  use  them  for  their  own  purposes,  send- 
ing them  with  loads  to  points  farther  from  their  home  tracks.  The 
Illinois  Central  could  not  even  secure  cars  from  certain  of  its  con- 
nections for  the  transportation  of  company  fuel  destined  to  these 
connecting  lines.  At  one  time  50  cars  were  requested  for  delivery 
to  the  complainant  at  Belleville,  in  which  it  was  sought  to  carry  Mis- 
souri Pacific  coal,  but  the  Missouri  Pacific  declined  to  furnish  any 
cars  for  this  purpose.  At  another  time  the  complainant  sought  to 
ship  100  carloads  of  coal  consigned  for  fuel  purposes  to  the  Burling- 
ton road,  but  that  line  refused  to  furnish  cars  for  this  purpose.  It 
is  not  charged  that  there  was  discrimination  practiced  by  the  defend- 
ant as  between  shippers  or  as  between  carriers  in  and  out  of  St. 
Louis.  The  embargo  ran  against  all  roads  in  the  same  territory. 
Furthermore,  there  is-  no  evidence  that  the  Illinois  Central  has 
failed  to  supply  itself  with  a  sufficient  quantity  of  the  proper  char- 
acter of  equipment  The  only  testimony  on  this  point  is  to  the  effect 
that  it  was  equipped  adequately  for  its  own  needs,  even  in  time  of 
car  shortage,  and  its  practice  was  to  allow  equipment  to  move  freely 
from  its  own  lines  to  those  of  its  connections.  During  the  pendency  of 
this  embargo,  however,  the  Illinois  Central  not  only  refused  to  allow 
its  cars  to  leave  its  road,  but  refused  to  load  its  cars  for  points  on 
certain  foreign  roads  and  to  make  transfer  thereto. 

One  of  the  earliest  decisions  of  this  Commission  is  cited  as  in  point 
upon  the  reasonable  course  which  a  carrier  should  pursue  under  sim- 
ilar circumstances.  Riddle  Dean  &  Co.  v.  P.  cfe  L.  E.  R.  -ff.,  1 1.  C.  C. 
Rep.,  385 : 

The  first  ground  of  .complaint  is  that  the  Pittsburgh  &  Lalie  Erie  Railroad 
Oompany,  during  the  period  commencing  September  28,  1887,  and  ending  Octo- 
ber 12  of  the  same  year,  violated  section  8  of  the  act  to  regulate  commerce  ap- 
proved February  4,  1887,  by  giving  an  unlawful  preference  to  other  coal  mines 
dtaated  along  that  portion  of  its  line  known  as  the  Pittsburgh,  McKeesport  & 
Youghiogheny  Railroad  in  not  having  furnished  their  proportion  of  cars  daily 
to  the  Rainbow  Ckwl  Gompai»y  and  the  Lake  Shore  Gas  Coal  Company  for  ship- 
ments of  coal  to  Buffalo,  in  the  state  of  New  York. 

By  what  construction  the  evidence  in  this  proceeding  could  be  held  to  sustain 
the  charge  we  are  unable  to  perceive.    The  Pittsburgh  &  Lake  Erie  Railroad  is 
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a  local,  interior  road«  with  its  termini  at  New  Haven,  in  the  state  of  Peiuimi- 
vania,  and  Yonngatown,  in  the  state  of  Ohio ;  and  it  does  not  extend  to  Buffalo. 
The  Pittfiburgh  &  I^ke  E^rie  Railroad  Ck)mpany  was  not  then  permlttins  any  of 
its  coal  ears  to  go  to  Buffalo  for  reasons  which  were  sufficient  and  in  no  way  In 
conflict  with  either  the  spirit  or  letter  of  any  of  the  provisions  of  the  act  to 
regulate  commerce.  These  reasons  were  that  on  account  of  causes,  for  which 
it  was  in  no  sense  responsible  and  for  which  it  could  in  no  way  be  justly  blamed, 
it  then  had  more  work  than  it  could  possibly  do  in  transporting  freights  over 
its  own  line,  and  if  it  had  permitted  its  coal  cars  to  go  to  Buffalo  with  coal  for 
these  two  mines  it  would  have  resulted  in  these  cars  being  absent  from  its  line 
for  certainly  one  week  and  more  probably  ten  days  or  two  weeks,  according  to 
tbc  evidence,  and  it  would  have  thereby  rendered  itself  less  able  to  serve  all  the 
business  over  its  line.  If  complainants  had  a  right  to  insist  that  this  company 
should  send  its  cars  at  such  a  time  with  coal  to  Buffalo,  then  every  other  coal 
mine  on  its  line  had  the  same  right,  and  this  would  have  stripped  this  railroad 
of  its  equipment,  leaving  other  business  along  its  line  to  go  to  ruin,  bat  none 
of  them  had  any  such  right  The  company  had  its  legal  duty  to  perform.  Iti 
first  and  most  paramount  legal  duty  to  the  shipping  public  was  to  make  Iti 
entire  freight  equipment  do  its  utmost  in  serving  tbe  shippers  along  Its  own 
line.  For  this  purpose,  amongst  others,  it  had  t>een  chartered  by  the  states  of 
Pennsylvania  and  Ohio,  and  for  this  purpose,  chiefly,  it  had  t)een  constructed 
by  those  who  hnd  furnished  their  means  In  subscribing  to  its  stock.  If  between 
the  2Sth  of  Septeml>er,  1887,  and  the  12th  of  November  following,  when,  as 
shown  by  the  evidence,  this  railroad  company  was  unable  by  Its  utmost  efforts, 
with  all  of  Its  freight  equipment  added  to  that  of  the  freight  cars  supplied  to  It 
by  its  connecting  lines,  to  move  promptly  more  than  one- half  of  the  freights  as 
fast  as  they  accumulated  along  its  line,  it  had  furnished  coal  cars  to  the  mines 
of  the  Rainbow  and  Lake  Shore  Gas  Goal  companies  to  ship  coal  to  Buffalo  In 
order  that  they  might  obtain  a  l>etter  price  for  it  than  other  shippers  along  Iti 
line  were  receiving  at  Cleveland  and  Ashtabula,  and  this,  too,  when  it  was  ra- 
fuslng  cars  to  all  other  shippers  of  coal  to  Buffalo,  thus  giving  to  complainants 
this  exceptional  advantage.  It  Is  quite  possible  that  it  would  have  been  guilty  of 
a  violation  t>oth  of  the  letter  and  spirit  of  section  3  of  the  act  to  regulate 
merce.  Under  such  circumstances  the  legal  duty  of  this  railroad  company 
as  the  evidence  shows  It  did.  to  operate  Its  cars  so  as  to  keep  them  as  much  an 
possible  on  its  line  and  confined  to  the  business  of  its  line.  If,  in  that  crlala* 
it  could  not  furnish  sufficient  cars  to  all  the  shippers  along  its  line  for  the 
amount  of  their  freight,  then  it  was  its  duty  to  have  done  what  Is  shown  by  tbo 
evidence  it  did.  and  this  was  to  fairly  endeavor  to  furnish  Its  cars  to  shippers 
of  coal  In  pro[K>rtIon  to  their  shipments  over  its  line  upon  a  basis  that  wan 
relatively  and  substantially  Just. 

No  better  statement  of  the  law  as  it  then  existed  could  be  made 
than  that  above  quoted.  But  the  act  to  regulate  commerce  has 
expanded  since  the  day  of  that  decision. 

This  case  raises  two  questions  of  first  importance:  (1)  What  is 
the  duty  of  the  carriers  with  respect  to  the  operation  of  throuf^ 
routes!  (2)  AVhat  power  has  been  vested  in  the  Commission  to 
enforce  the  requirements  of  the  law! 

Tiicre  can  be  little  doubt  as  to  the  duty  of  the  carriers  under  the 
present  act  The  commerce  of  the  country  is  regarded  as  national, 
not  local,  and  the  railroads  are  required  to  serve  the  routes  which  they 
have  established,  or  which  they  may  have  been  required  to  establish, 
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in  connection  with  other  carriers,  without  respect  to  the  fact  that  this 
may  carry  their  equipment  beyond  their  own  lines.  In  the  opening 
section  of  the  act  is  to  be  found  this  mandate : 

It  aliall  be  tbe  duty  of  every  carrier  subject  to  the  provisions  of  this  act 
•  •  •  to  establish  through  routes  and  Just  and  reasonable  rates  applicable 
thereto,  and  to  provide  reasonable  facilities  for  operating  such  through  routes, 
and  to  make  reasonable  rules  and  regulations  with  respect  to  the  exchange^ 
Interchange,  and  return  of  cars  used  therein,  and  for  the  operation  of  such 
through  routes,  and  providing  for  reasonable  compensation  to  those  entitled 
thereto. 

It  would  be  difficult  to  draft  language  more  direct  than  this,  or 
language  that  would  more  clearly  express  the  intent  of  Congress 
that  our  commerce  shall  flow  freely  in  established  channels,  without 
hindrance,  embarrassment,  or  delay.  Supplementing  this  provision, 
the  act  proceeds  in  this  broad  and  inclusive  language  which  is  here 
subdivided  for  the  purpose  of  bringing  out  its  meaning  and  its  direct 
application  to  the  railroad  practice  here  under  consideration: 

And  it  is  hereby  made  the  duty  of  all  common  catrien  subject  to  the  profi- 
Homs  of  this  act — 

to  establish,  observe,  and  enforce  just  and  reasonable  classifications  of 
property  for  transportation,  with  reference  to  which  rates,  tariffs,  regula- 
tions, or  practices  are  or  may  be  made  or  prescribed. 

and  just  and  reasonable  regulations  and  practices  affecting  classifications, 

rates  or  tariffs, 

the  issuance,  form,  and  substance  of  tickets,  receipts,  and  bills  of  lading, 
the  manner  and  method  of  presenting,  marking,  packing,  and  delivering 
property  for  transiiortatlon, 

the  facilities  for  transportation, 

the  carrying  of  personal,  sample,  and  excess  baggage^ 

and 

all  other  matters  relating  to  or  connected  uHth  tho-^ 

receiving, 

handling, 

transporting, 

storing,  and 

delivery 
of  property  subject  to  the  provisions  of  this  act  which  may  be  necessary 
or  proper  to  secure  the  safe  and  prompt 

receipt, 

handling, 

transportation,  and 

delivery 
of  property  subject  to  the  provisions  of  this  act,  upon  fust  and  reasfm' 
able  terms, 
and  every  such  unjust  and  unreasonable  regulation  and  practice  with  ref' 
erence  to  commerce  between  the  states  and  with  foreign  countries  is  pnh 
hlbited  and  declared  to  be  unlawful, 
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Reading  these  italicized  words  together*  this  section  would  read: 

And  It  is  licreby  made  the  duty  of  all  common  carrlen  subject  to  the  prorl- 
vions  of  tbl8  net  to  establish^  obeerve,  and  enforce  Just  and  reasonable  refnlap 
flons  and  pnictlces  affecting  the  facilities  for  transportation  and  all  other 
matters  relating  to,  or  connected  with,  the  transporting  and  delivery  of  prop> 
erty  subject  to  the  provisions  of  this  act  which  may  t>e  necessary  or  proper  to 
secure  the  safe  and  prompt  transportation  and  delivery  of  property  opoD  Jmt 
and  reasonable  terms,  and  every  such  unjust  and  unreasonable  regnlatloD  and 
practice  with  reference  to  commerce  between  the  states  is  prohibited  and 
declared  to  be  unlawful. 

The  term  ^^  transportation,'^  as  defined  in  a  previous  pangraph  of 
the  same  section,  includes — 

Cars  and  other  vehicles  and  all  instrumentalities  and  facilities  of  shipment 
or  carriage,  irrespective  of  ownership  or  of  any  contract,  express  or  ImpUed* 
for  the  use  thereof,  ami  all  services  in  connection  with  the  receipt,  deUTery* 
elevation*  and  transfer  in  transit,  ventilation,  refrigeration  or  icing,  storage,  and 
handling  of  proi^erty  transported;  and  it  shall  be  the  duty  of  every  carrier 
subject  to  the  provisions  of  this  act  to  provide  and  furnish  such  transportatloo 
upon  reasonable  request  theiefor,  and  to  establish  through  routes  and  Just  and 
reasonable  rates  applicable  thereto. 

Further  in  that  section  of  the  act  making  it  unlawful  to  give  any 
undue  or  unreasonable  preference  or  advantage,  or  to  subject  any 
particular  person  or  locality,  or  any  particular  description  of  traffic, 
to  any  imdue  or  unreasonable  prejudice  or  disadvantage  in  any  re- 
spect whatsoever  (section  3),  are  to  be  found  these  words: 

Every  common  carrier  subject  to  the  provisions  of  this  act  shall,  acoording 
to  their  respective  powers,  afford  all  reasonable,  proper,  and  equal  fticilltieB  fbr 
the  interchange  of  traffic  between  their  respective  lines,  and  for  the  reeetving; 
forwarding,  and  delivering  of  passengers  and  property  to  and  from  their  sev- 
eral lines  and  those  connecting  therewith,  and  shall  not  discriminate  In  their 
rates  and  charges  t>etween  such  connecting  lines ;  but  this  shall  not  be  constmed 
as  requiring  any  such  common  carrier  to  give  the  use  of  its  tracks  or  terminal 
facilities  to  another  carrier  engaged  in  Uke  business. 

Reading  these  provisions  together,  there  can  be  no  doubt  as  to  the 
intent  of  Congress.  Our  railroads  are  called  upon  to  so  unite  them- 
selves that  they  will  constitute  one  national  system;  they  must  estab- 
lish through  routes,  keep  these  routes  open  and  in  operation,  furnish 
the  necessary  facilities  for  transportation,  make  reasonable  and 
proper  rules  of  practice  as  between  themselves  and  the  shippers,  and 
as  between  each  other.  The  full  burden  of  this  great  obligation  is  in 
the  first  instance  cast  upon  the  carriers  themselves.  In  compli- 
ance with  these  recognized  requirements  of  the  law  the  carriers  have 
undertaken  to  estal>lish  a  body  of  rules  and  by  cooperation  in  their 
enforcement  insure  the  fulfillment  of  the  law^s  demands.  The  duty 
of  the  initial  carrier  to  furnish  equipment  for  a  shipment  which 
moves  on  to  other  lines  is  universally  recognized^  and  in  cases  where 
that  is  impracticable  or  deemed  unwise  the  carriers  assume  to  bear 
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the  burden  of  the  transfer  from  the  equipment  of  one  line  to  that 
of  the  other.  By  agreement  the  carriers  have  fixed  the  rental  value 
of  a  car  for  their  own  purposes  at  30  or  35  cents  a  day.  That  rental, 
togrther  with  the  rules  governing  the  movement  of  foreign  equip- 
ment (equipment  not  belonging  to  the  line  upon  which  it  stands) , 
is  presumed  to  secure  the  return  to  the  initial  carrier  of  its  own 
equipment  Manifestly,  however,  as  revealed  in  the  investigation 
into  car  shortage  of  some  four  years  ago,  and  as  shown  in  this  case, 
such  rental  and  rules  are  sometimes  not  equal  to  the  necessities  of 
the  situation  and  do  not  fully  compel  compliance  with  the  duties 
imposed  by  the  act  Instead  of  an  orderly  system  of  car  interchange 
carried  out  in  good  faith,  we  find  in  this  case  one  road  stealing  the 
equipment  of  its  connection  by  way  of  reprisal  against  similar 
thefts  of  which  it  is  the  victim.  The  result  is  that  the  coal  company 
in  Illinois,  which  has  undertaken  by  contract  to  serve  industries  in 
Missouri,  is  cut  off  from  its  market  by  reason  of  the  closing  of  the 
route  which  the  law  requires  the  Illinois  Central  and  the  Missouri 
Pacific  to  maintain  and  keep  open. 

The  complainant  here  was  entitled  at  all  times  to  send  its  coal  to 
points  upon  the  Missouri  Pacific  and  through  other  connections  at 
St  Louis  to  points  upon  their  lines.  It  is  not  an  adequate  defense 
for  the  Illinois  Central  to  say  that  this  route  was  closed  because  of 
the  dishonorable  conduct  of  its  connections.  The  burden  rests  upon 
these  carriers  to  keep  their  highway  between  the  mine  in  Illinois  and 
the  factory  in  Missouri  open  and  to  devise  some  method  by  which  this 
can  be  done.  The  coal  mine  is  entitled  under  the  law  to  rely  upon 
the  carrier  maintaining  its  route  irrespective  of  the  unfriendly  rela- 
tions that  may  exist  between  the  carriers.  The  commerce  of  this 
country  can  not  be  conducted  under  a  system  of  railroad  operation 
based  upon  such  primitive  practices  of  warfare  as  reprisal  and 
embargo.  Such  methods  are  not  the  expression  of  civilization  which 
leads  to  order,  system,  and  certainty,  but  are  the  loose  and  archaic 
methods  of  a  disorganized  industrial  system. 

There  may  be  times  when  an  embargo  is  justifiable  because  of  the 
physical  inability  of  the  carrier  for  some  reason  to  deal  with  the 
traffic  which  overwhelms  it,  but  such  an  embargo  as  was  established 
in  this  case  is  not  contemplated  in  the  law  and  is  not  consonant  with 
the  service  which  the  carriers  constituting  the  through  route  are 
required  to  give. 

As  already  seen,  the  Illinois  Central  did  not  cut  the  through  route 
by  establishing  the  embargo  until  by  negotiation  it  had  failed  to 
preserve  itself  against  the  unlawful  encroachments  of  its  connec- 
tions. Relying  then  upon  the  fundamental  law  of  self-protection, 
it  kept  its  equipment  upon  its  own  tracks  as  against  those  roads 
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who  sought  by  the  law  of  the  jungle  to  secure  equipment  for 
own  needs.  Further,  it  is  to  be  said  on  behalf  of  the  Illinois  Cen* 
tral  that  it  was  adopting  a  practice  and  applying  a  method  whieh 
liad  long  prevailed  as  between  carriers  in  times  of  car  shortage,  and 
its  management  undoubtedly  felt,  as  the  record  indicates,  that  it 
could  not  with  justice  to  its  own  dependent  public  permit  its  line 
to  be  skinned  of  equipment  for  the  benefit  of  other  roads  which  may 
not  have  provided  themselves  with  sufficient  equipment  for  their 
own  needs  or  which  found  it  profitable  to  forcibly  rent  cars  at  a 
time  of  traffic  pressure.  In  following  this  procedure  it  was  acting 
paternally  and  no  doubt  in  good  faith ;  it  was  attempting  to  cure  in 
an  emergency  a  situation  arising  out  of  its  own  delinquency  in  the 
past,  for  if  it  had  made  proper  conditions  attaching  to  the  return 
movement  of  its  cars  no  such  condition  would  have  arisen  as  made 
this  embargo  necessary.  The  Illinois  Central  sought  to  protect  ^  its  own 
people,'^  but  in  contemplation  of  the  law  there  is  no  such  thing  as 
local  traffic  which  enjoys  rights  superior  to  through  traffic.  There 
can  be  no  discrimination  or  preference  in  favor  of  the  Ulinois  coal 
buyer  as  against  the  Missouri  buyer,  although  one  may  be  local  to 
the  Illinois  Central  and  the  other  may  be  on  the  line  of  a  connect- 
ing  carrier.  That  all  carriers  have  not  fully  recognized  this  prin- 
ciple is  not  to  be  wondered  at,  inasmuch  as  it  is,  as  shown  by  the 
history  of  the  act  to  regulate  commerce,  a  matter  of  evolution,  for 
it  was  not  until  the  amendment  of  1910  that  the  principle  was  an- 
nounced in  its  fullness. 

We  pass  next  to  the  second  question,  that  relating  to  the  power 
of  the  Commission.  As  has  been  said,  the  law  does  not  assume  that 
the  Commission  will  take  the  initiative  in  these  matters,  and  the  car- 
riers are  called  upon  to  establish  the  through  routes  and  to  main- 
tain them.  They  have  it  within  their  own  power  to  enforce  rules  as 
between  each  other  by  which  this  command  of  the  law  may  be  ob* 
served.  If,  however,  as  in  this  case,  it  is  seen  that  the  methods  pur- 
sued by  the  carriers  relating  to  the  return  of  equipment  are  not  soch 
as  to  protect  shippers  against  discrimination  and  injustice,  this  Com- 
mission may  undertake  to  prescribe  the  conditions  under  which  these 
through  routes  shall  be  maintained,  for  it  is  provided  (section  15) : 

That  wheoerer  the  Conunissfon  flhall  be  of  the  opinion  that  anj  IndlTldaal 
or  joint  refnlatlon  or  practice  whataoever  of  such  carrier  or  caniers  sobjeet 
to  the  proTlaiona  of  this  act  are  unjust  or  unreiiaonable,  or  unjuatlj  dlacrtml* 
natory  or  unduly  preferential  or  prejudicial  or  otherwise  In  violation  of  any 
of  the  proTlalona  of  this  act,  the  Commission  Is  hereby  authorised  and  moBh 
powered  to  determine  and  prescribe  what  IndlTldual  or  joint  reflation  or 
practice  la  jast,  fklr.  and  reasonable  to  be  thereafter  followed,  and  to  make  aa 
order  that  the  carrier  or  carriers  shall  cease  and  desist  from  such  TlolatSoo  to 
the  eiteot  to  which  the  Commission  finds  the  same  to  exist,  and  shall  coofom 
to  and  obeerre  the  refulatlon  and  practice  so  prescribed. 
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Clearly  the  Illinois  Central  and  its  connections  have  not  obeyed 
the  mandate  of  the  law  as  found  in  section  1.  The  remedy  is  found 
in  an  appeal  to  this  Commission  under  section  16,  as  above  quoted. 
The  power  here  lodged  in  the  Commission  as  to  the  control  and  regu- 
lation of  railroad  practices  has  been  exercised  but  seldom  by  this 
Commission,  but  our  authority  to  so  regulate  and  control  practices 
has  been  given  the  fullest  confirmation  in  two  masterful  decisions  of 
the  Supreme  Court  written  by  Mr.  Chief  Justice  White.  Interstate 
Commerce  Commission  v.  /.  C.  R.  R.  Co.^  216  U.  S.,  452;  BaLH- 
more  dk  Ohio  R.  R.  Co.  v.  United  States  ex  rel.  Pitcaim  Coal  Oo.^ 
216  n.  S.,  481.  It  may  be  said  that  these  opinions  dealt  entirely 
with  the  relation  between  carriers  and  their  shippers,  whereas  the 
question  here  involved  is  one  which  makes  it  incumbent  upon  the 
Coifmiission  to  deal  with  the  relationship  between  carriers.  This, 
however,  we  would  do  only  as  an  incident  and  necessary  corollary  to 
our  duty  to  protect  the  shipper.  The  law's  requirements  as  to  the 
duty  of  the  carrier  to  the  shipper  to  furnish  equipment  and  maintain 
its  through  route  carries  with  it  necessarily  the  power  on  the  part  of 
this  Commission  to  enforce  rules  which  will  permit  the  free  inter- 
change of  traffic  as  between  carriers.  The  carriers  must  keep  Uieir 
through  routes  open,  and  if  they  fail  to  do  this  because  of  the  diver- 
sion or  appropriation  of  cars  this  Commission  has  it  within  its 
power  to  prescribe  the  conditions  upon  which  such  through  routes 
shall  be  operated. 

No  testimony  has  been  taken  in  this  case  as  to  the  rules  that 
should  be  enforced,  and  our  power  would  not  be  exercised  in  any  event 
without  the  fullest  hearing  as  to  the  effect  of  any  order  that  the  Com- 
mission might  make  would  have  upon  the  practices  of  the  railroads  of 
the  country.  Moreover  we  think  it  sufficient  for  the  purposes  of  this 
case  to  present  to  the  carriers  what  we  regard  as  the  law  upon  the 
subject  touching  their  duty  as  between  themselves  and  the  shipper 
and  ultimately  as  between  each  other.  The  carriers  must  make  reason- 
able rules  and  regulations  with  respect  to  the  exchange,  interchange, 
and  return  of  cars  used  upon  their  through  routes  and  for  the  opera- 
tion of  such  through  routes  (section  1),  and  where  they  have  ^iled 
in  this  respect  and  "  are  in  violation  of  any  of  the  provisions  of  this 
act "  the  Commission  is  empowered  to  determine  the  individual  or 
joint  regulation  or  practice  that  is  just,  fair,  and  reasonable  (sec- 
tion 16). 

The  Coomiission  will  make  no  order  in  this  case,  relying  upon  the 
good  faith  of  the  carriers  under  the  law  as  herein  present^  to  make 
such  regulations  for  car  interchange  and  for  the  maintenance  of  the 
through  routes  involved  as  may  be  needed.  The  case,  however,  will 
be  held  open  so  as  to  permit  an  order  in  the  event  of  the  recurrence  of 
a  sitoatioQ  similar  to  that  obtaining  in  191Q. 
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Prayer  is  made  for  an  award  of  damages  arising  out  of  the  embargo 
placed  upon  complainant's  shipments.  This  we  are  constrained  to 
deny  for  the  reason  that  it  was  not  shown  by  the  ccnnplainant  with 
any  definiteness  that  it  suffered  damage.  Its  principal  witness  ad- 
mitted that  it  may  have  been  true  that  the  complainant  loaded, 
shipped,  and  sold  more  coal  during  the  time  the  embargo  was  in 
effect  than  it  did  in  the  same  number  of  months  in  the  year  before, 
and  while  stating  that  it  was  compelled  to  sell  for  less  than  it  would 
have  received  if  the  embargo  had  not  been  in  effect,  it  could  not 
state  how  much  less. 
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No.  8796. 

IN  THE  MATTER  OF  DIVISIONS  OF  JOINT  RATES  FOR 
TRANSPORTATION  OF  COAL  TO  POINTS  IN  NORTH 
CAROLINA  FROM  POINTS  IN  OTHER  STATES. 


Bulnnitied  May  8, 1911,    Decided  December  5, 1911. 


1.  The  doctrine  that  this  Commission  has  no  concern  with  the  divisions  of 

rates  which  carriers  make  by  agreement  with  each  other  has  very 
decided  limitations,  and  if  a  railroad  is  a  shipper,  or  is  so  linked  up  with 
a  shipper  that  a  division  of  a  rate  means  a  rebate  or  a  discrimination  in 
favor  of  or  an  advantage  to  a  shipper,  this  Ck)mmission  may  properly  look 
into  the  nature  of  the  service  which  the  carrier  gives  and  the  division 
which  it  receives. 

2.  Where  the  industry-owned  carrier,  by  virtue  of  a  trackage  agreement  with  a 

trunk-line  carrier,  conducts  its  operations  in  part  over  the  trunk  line's 
rails,  that  fact  becomes  an  additional  reason  why  this  Ck>mmis8lon  may 
take  cognizance  of  the  divisions  of  joint  rates  to  which  the  industry- 
owned  carrier  is  a  party. 

August  G,  Gutheim  for  the  Interstate  Commerce  Commission. 

/.  S.  Manning  and  R,  0.  Everett  for  coal  dealers  of  Durham,  N.  C. 

William  T.  Wilson  for  Durham  &  South  Carolina  Railroad  Com- 
pany ;  Williams  &  McKeithan  Lumber  Company ;  and  Chatham  Lum- 
ber Company. 

C.  R.  Capps  for  Seaboard  Air  Line  Railway. 

T,  S.  Davant  for  Norfolk  &  Western  Railway  Company. 

/.  H.  Stagg  for  Durham  &  Southern  Railroad  Company. 

Report  of  the  Commission. 

Lake,  Commissioner : 

Complaint  being  made  to  the  Commission  by  certain  coal  dealers 
in  Durham,  N.  C,  that  one  of  tl:e  dealers  in  that  city  named  G.  M. 
Mason  was  selling  coal  for  $5  a  ton  while  others  were  compelled,  in 
order  to  make  a  profit,  to  sell  for  $6  a  ton,  the  Commission  instituted 
this  investigation  on  its  own  motion,  and  upon  hearing  the  follow- 
ing facts  were  developed : 

Mr.  Mason's  coal  is  delivered  at  East  Durham,  which  is  a  smsll 
station  on  the  line  of  the  Durham  &  South  Carolina  Railroad,  situ- 
ated slightly  over  1  mile  from  the  city  of  Durham.    This  road  is 
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owned  by  the  Williams  &  McKeithan  Lumber  Company,  which  also 
owns  all  of  the  stock  in  the  Chatham  Lumber  Company,  which  has 
its  mill  at  East  Durham  and  on  whose  land  Mason  has  his  otRot 
and  yard.  The  theory  of  the  complaint  upon  which  this  investigation 
was  instituted  was  that  Mason  was  simply  an  agent  for  the  Williams 
&  McKeithan  Lumber  Company,  who  were  the  real  coal  dealers,  and 
that  they  were  able  to  sell  their  coal  at  less  than  cost  because  of  an 
extraordinary  division  of  rates  on  such  coal  made  with  the  Norfolk 
A  Western  Railway.  The  coal  in  which  Mason  deals  is  drawn  from 
the  New  River  and  the  Kanawha  districts  and  is  hauled  by  the 
Chesapeake  &  Ohio,  Norfolk  &  Western,  and  Durham  A  South  Caro- 
lina lines  at  a  rate  of  $2.20  a  ton  from  the  New  River  district  and 
$2.30  from  the  Kanawha  district.    The  division  on  coal  from  the  New 

River  district  is  here  given : 


Ro«d. 


CheMpeakc  A  Ohio  lUllmad 

Norfolk  4  Wmtorn  RAlIrr>«d 

DnrfaAin  A  South  C*n>llua  Htdl- 

fMd. 


From— 


Mlnwi 

LyiK'hbunr.  Vh. 
DurhAm.  S.  C. 


To- 


Lynchbtinr.  Va 

DiirhAin.  N.  (' 

Eajit  Durhaini.  N.  C. 


DlMUnoe. 


Rate 
per  too. 


MOn, 

Omit. 

221 

M 

116 

77 

1 

01 

2.20 


The  coal  dealers  in  Durham  pay  the  same  rate  as  does  Mason  from 
the  same  point  of  origin — $2.20  a  ton.  No  evidence  could  be  found 
that  the  published  rates  were  departed  from  or  that  any  refund  was 
given  to  Mason.  He  admitted  that  he  had  gone  into  the  coal  busi- 
ness at  the  solicitation  of  officials  of  the  Durham  A  South  Carolina 
Railroad,  but  that  he  had  been  engaged  for  some  eight  years  proviotis 
as  a  wood  dealer.  He  paid  the  same  price  for  his  coal  at  the  mines 
as  did  the  other  dealers,  paid  the  same  freight  rate,  and  aft^  paying 
50  cents  a  ton  for  team  delivery  in  Durham  made  a  profit  of  about 
50  cents  a  ton,  selling  his  coal  at  $5  as  against  the  rate  of  competitive 
dealers  of  $<>  per  ton.  His  explanation  of  his  ability  to  do  this  was 
that«his  expenses  were  so  much  less  than  those  of  his  competitors. 
He  employed  no  bookkee|)er.  paid  no  rent,  used  his  sons  to  help  him, 
and  took  his  coal  from  a  chute  provided  for  him  by  the  railroad. 
There  is  indication  in  the  recorrl  that  the  price  of  $6  was  agreed 
upon  by  the  coal  dealers  in  Durham  as  a  reasonable  selling  price. 
At  any  rate,  if  there  was  no  such  agreement,  either  formal  or  in- 
formal, the  dealers  regarded  this  figure  as  yielding  no  more  than  a 
reasonable  profit. 

The  Commission  could  find  no  identity  of  interest  between  &fason 
and  the  Durham  A  South  Carolina  Railroad,  nor  l^etween  Mason 
and  the  Chatham  Lumber  Company  or  the  Williams  A  McKeithan 
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Lumber  Oxnpany.  Examination  was  made  of  the  books  of  the  rail- 
road company  and  of  both  lumber  companies  without  discovering 
that  either  one  of  the  three  had  any  interest  in  Mason's  business  or 
that  any  part  of  the  division  of  the  rate  received  by  the  Durham  & 
South  Carolina  went  into  Mason's  pocket.  Both  the  testimony  and 
independent  research  lead  to  the  conclusion  that  Mason's  success  in 
selling  coal  in  the  Durham  market  does  not  arise  out  of  any  prefer- 
ence given  to  him  by  any  railroad.  It  is  quite  manifest  that  the 
division  of  the  Durham  &  South  Carolina  does  not  equal  the  differ- 
ence between  $fi  and  $6  per  ton.  Therefore  we  are  justified  in  saying 
that  the  suspicions  of  the  rival  coal  dealers  of  Durham  that  by  the 
division  given  to  the  Durham  &  South  Carolina  it  was  enabled  to 
recoup  the  losses  which  Mason  was  supposed  to  have  made  on  his 
coal  are  not  well  founded.  Moreover,  it  can  be  seen  from  the  figures 
presented  that  with  Mason's  simple  methods  of  doing  business  he 
can  profitably  handle  his  coal  at  the  price  for  which  it  is  sold.  It 
is  uncontradicted  that  he  buys  the  coal  at  from  $1.40  to  $1.80  per  ton 
at  the  mine.  This,  added  to  the  $2.20  or  $2.30  rate,  would  allow  him 
to  pay  50  cents  a  ton  for  hauling  and  still  give  a  modest  margin  of 
profit. 

We  are  unable  to  find  that  any  preference  or  advantage  is  given  to 
Mason  by  reason  of  this  arrangement  between  the  carriers ;  but  why 
this  division  ?  Why  is  the  Norfolk  &  Western  willing  to  allow  for  so 
short  a  haul  so  large  a  proportion  of  the  through  rate?  The  only 
answer  given  by  this  carrier  is  that  it  was  doing  but  a  small  propor- 
tion of  the  coal  business  of  Durham  and  that  by  Mason's  enterprise 
at  East  Durham  its  tonnage  was  largely  increased. 

It  has  often  been  said  by  this  Commission  that  the  law  has  no 
concern  with  the  divisions  of  rates  which  carriers  make  by  agreement 
with  each  other;  but  this  principle  has  very  decided  limitations.  If 
a  railroad  is  a  shipper,  or  is  owned  by  a  shipper,  or  is  so  linked  up 
with  a  shipper  that  a  division  of  a  rate  means  a  rebate  or  a  discrimi- 
nation in  favor  of  or  an  advantage  to  a  shipper,  the  Commission 
may  properly  look  into  the  nature  of  the  service  which  the  carrier 
gives  and  the  division  which  it  receives. 

Let  us  regard  with  some  scrutiny  the  nature  of  the  Durham  & 
South  Carolina  road.  It  has,  we  find,  no  track  of  its  own  in  Durham 
excepting  a  spur  off  the  Seaboard  Air  Line.  By  trackage  agreement 
with  the  latter  it  runs  out  of  Durham  over  the  Seaboard's  tracks 
f(N*  a  little  more  than  a  mile  to  East  Durham.  There  it  leaves  the 
Seaboard's  tracks  and  turns  on  to  the  line  of  the  Durham  &  Southern 
Railway  under  trackage  rights,  and  after  passing  over  these  rails  for 
a  mile  and  a  half  or  more  turns  at  a  point  known  as  the  Durham  & 
South  Carolina  Junction  on  to  the  Durham  &  South  Carolina  Road 
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proper,  which  road  runs  through  a  forest  and  terminates  mt  Bonsalf 
a  point  on  the  main  line  of  the  Seaboard  Air  Line.  The  sitamtion  is 
shown  by  the  accompanying  map. 


East  DiM^rhuT^" 
D.dcS.CJct. 


Nats. — ^These  two  Seaboard  Air  Line  routes  converge  nt  a  point  not  flhown 
on  the  map.  known  as  Henderson,  which  Is  41  miles  northeast  of  Dnrham  and 
58  miles  northenst  of  Apex. 

The  Durham  A  Southern  is  owned  by  the  same  interests  as  control 
the  American  Tobacco  Company,  and  it  also  has  trackage  rights  oyer 
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the  Seaboard  Air  Line  into  Durham.  For  a  mile,  therefore,  out  of 
Duriiam  three  roads  run  over  the  Seaboard  Air  Line's  rails,  viz,  the 
Seaboard,  the  Durham  &  Southern,  and  the  Durham  &  South  Caro- 
lina. The  Durham  &  South  Carolina,  as  we  have  seen,  is  owned  by 
a  lumber  company  which  owns  the  chief  industry  on  the  road.  It 
gains  access  to  Durham  over  the  line  of  another  carrier — a  perfectly 
legal  and  proper  thing  of  itself — and  at  Durham  connects  with  the 
Norfolk  &  Western  and  from  that  road  takes  traffic  which  it  then 
hauls  back  over  the  Seaboard's  rails  to  its  own  mill  and  thus  becomes 
a  common  carrier  having  joint  rates  to  East  Durham. 

In  all  this  there  is  nothing  irregular  or  illegal,  but  the  Norfolk  & 
Western,  as  well  as  the  Seaboard,  must  be  on  notice  in  dealing  with 
this  road,  the  prime  purpose  of  which  is  to  serve  its  own  industry, 
that  they  are  dealing  ultimately  with  a  shipper,  for  we  look  behind 
the  railroad  to  the  lumber  company. 

For  what  is  at  present  but  a  mere  switching  service  of  a  little 
more  than  1  mile,  and  so  recognized  in  its  relations  with  the  Sea- 
board, the  Norfolk  &  Western  allows  the  Durham  &  South  Carolina 
$24.80  on  a  40-ton  car,  while  for  its  own  haul  of  160  miles  the 
Norfolk  &  Western  receives  but  $30.80.  The  car  being  destined  to 
East  Durham,  evidently  the  Durham  &  South  Carolina  is  being 
paid  for  something  other  than  the  hauling  and  placing  of  Mason's 
car.  If  this  road  is  reasonably  entitled  to  62  cents  for  the  service  it 
gives,  it  surely  must  follow  that  the  Norfolk  &  Western  and  the 
Chesapeake  &  Ohio  are  grossly  underpaid  for  the  service  which  they 
render,  and  the  Durham  coal  merchant  may  well  argue  that  if  the 
Norfolk  &  Western  can  afford  to  pay  62  cents  as  the  division  for  the 
haul  out  to  East  Durham  the  through  rate  of  $2.20  is  altogether 
excessive  and  unreasonable. 

The  plain  fact  is  that  the  Norfolk  &  Western  is  paying  the  Wil- 
liams A  McKeithan  Lumber  Company,  which  owns  this  road,  an 
excessive  rate  for  the  haul  from  Durham  to  East  Durham,  and  thus 
pro  tanto  reduces  the  cost  to  which  the  lumber  company  as  a  shipper 
of  lumber  is  put.  Manifestly  if  there  were  sufficient  coal  traffic  on 
the  Durham  &  South  Carolina  under  such  divisions  to  support  that 
road  the  lumber  company  would  ship  its  lumber  free  of  cost,  and  not 
only  free  of  cost  over  its  own  line,  but  over  that  of  the  Norfolk  & 
Western  as  well;  that  is  to  say,  thnt  by  securing  sufficiently  high 
divisions  upon  incidental  traffic  the  owner  of  the  industrial  road  may 
have  its  own  freight  bills  over  other  railroads  paid  by  these  roads 
themselves.  The  matter  is  put  in  this  extreme  form  to  illustrate  the 
logical  result  of  such  an  "  interlocking  "  of  railroad  and  industry. 
Wherever  an  abnormal  division  is  allowed  to  a  railroad  which  is 
tied  up  with  an  industry  there  results  an  indirect  and  hidden  rebate 
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to  a  shipper  because  of  his  ownership  of  the  railroad.  We  must  hold 
in  this  case  that  to  the  extent  that  the  division  here  is  mlmormal  it 
is  a  preference  or  advantage  given  to  the  Williams  &  McKeithan 
Lumber  Company  and  one  of  its  subsidiary  corporations,  the 
Chatham  Lumber  Company,  for  it  is  plain  that  whatever  the  rail- 
road receives  from  its  connection  over  and  above  what  it  is  entitled 
to  as  a  railroad  reduces  by  just  so  much  the  rates  on  lumber  and  all 
else  which  the  Williams  &  McKeithan  Lumber  Company  as  the  head 
center  of  the  whole  lumber  railroad  enterprise  must  pay. 

The  division  on  coal  at  the  station  known  as  Durham  A  South 
Carolina  Junction,  where  that  road  branches  from  the  Duriiam  ft 
Southern  (something  less  than  2  miles  beyond  East  Durham)  is 
69  cents  out  of  a  rate  of  $2.45  per  ton.  This  doubtless  has  been  made 
as  a  division  on  coal  for  company  fuel,  for  at  this  point  the  Durham 
&  South  Carolina  has  its  coal  sheds.  And  this  would  be  an  easy 
method  of  avoiding  the  decision  of  the  Commission  in  In  the  Matter 
of  Restricted  Ratea^  20  I.  C.  C.  Rep.,  42G,  wherein  it  has  been  held 
that  the  same  rates  must  be  made  on  company  fuel  as  on  commercial 
fuel,  but  that  a  carrier  might  pi-operly  accept  the  fuel  at  any  point  on 
its  own  road  and  agree  with  its  connection  upon  the  divisi<Hi  of  tha 
through  rate.  Thus  while  the  commercial  rate  to  Durham  is  $2.20, 
the  two  trunk  line  carriers  receive  but  $1.7G  on  coal  destined  8 
miles  farther  on  an  industrial  line.  The  Durham  &  South  Carolina 
secures  a  division  but  slightly  less  to  East  Durham — a  division,  how- 
ever, confessedly  greater  than  it  costs  to  haul  the  coal  back  into  the 
main  city  of  Durham  by  wagon. 

Turning  again  to  the  relation  between  Mason  and  these  carriers,  it 
is  in  evidence  that  Mason  was  solicited  to  establish  himself  upon  the 
tracks  of  the  Durham  &  South  Carolina  by  officials  of  that  road. 
They  did  this,  it  would  appear,  after  the  Chatham  Lumber  Company 
itself  had  proposed  to  the  Norfolk  &  Western  that  it  would  go  into 
the  coal  business  in  East  Durham  and  had  been  warned  by  the  traffic 
manager  of  the  Norfolk  &  Western  that  this  would  be  dangerous 
under  the  act  to  regulate  commerce.  We  are  justified  in  the  belief 
that  the  coal  business  was  not  seductive  to  the  Chatham  Lumber 
Company,  but  that  it  was  the  fine  division  of  this  rate  that  made  this 
enterprise  at  East  Durham  so  attract ive  to  the  railroad  owned  by  the 
same  concern  that  owned  the  lumber  company. 

The  Chatham  Lumber  Company  gives  to  Mason  the  use  of  a  por- 
tion of  its  land  for  a  coal  dump.  The  rental  value  of  this  piece  of 
land  will  be  very  small.  It  also  furnishes  the  use  of  its  spur  track. 
This  any  railroad  would  doubtless  give.  In  efToct,  liowever,  it  has  set 
Mason  up  in  business  as  a  coal  merchant,  although  it  has  nothing 
whatever  to  do  with  his  business  excepting  that  its  employees 
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nonmny  help  him  with  his  correspondence,  and  this  is  understand- 
able, because  he  is  maimed.  There  is  but  one  condition  which  the 
Chatham  Lumber  Company  makes  for  the  consideration  shown  him — 
that  he  shall  have  his  coal  routed  via  the  Norfolk  &  Western  and  the 
Durham  &  South  Carolina  roads — and  to  this  condition  he  conforms 
most  agreeably,  for  it  is  not  his  concern  what  the  interest  of  the 
Chatham  mill  may  be  in  having  the  coal  so  routed  provided  his  rate 
is  satisfactory. 

Without  proceeding  further  into  an  analysis  of  this  matter,  it  may 
be  flatly  said  that  it  does  not  smack  of  good  faith.  The  Norfolk  & 
Western  and  the  Durham  &  South  Carolina  may  make  the  same  rate 
to  East  Durham  as  to  Durham.  The  Durham  &  South  Carolina, 
being  owned  by  a  corporation  which  owns  the  main  industry  on  that 
line,  can  not  receive  an  allowance  such  as  that  here  given  without  its 
being  in  effect  a  rebate  on  the  traffic  of  the  allied  industry  which 
moves  over  the  Norfolk  &  Western  for  or  to  the  Durham  &  South 
Carolina. 

The  traffic  situation  at  Durham  is  complicated  still  further  by  an 
arrangement  between  the  Durham  &  Southern  and  the  Seaboard  Air 
Line.  The  Durham  &  Southern,  as  we  have  seen,  runs  from  a  point 
on  the  Atlantic  Coast  Line  named  Dunn  northwesterly  to  a  connec- 
tion with  the  Seaboard  at  Apex  and  thence  to  Durham,  the  distance 
from  Apex  to  Durham  being  approximately  20  miles.  The  record 
plainly  shows  that  the  Norfolk  &  Western  and  the  Durham  &  South 
Carolina  are  meeting  opposition  in  the  carriage  of  coal  to  Durham 
and  East  Durham  which  arises  out  of  the  alliance  between  the  Sea- 
board and  the  Durham  &  Southern.  The  latter  is  owned  and  con- 
trolled by  the  same  interests  which  control  in  the  management  of 
the  American  Tobacco  Company,  and  which  also  have  large  outside 
interests,  such  as  the  Southern  Power  Company  and  large  cotton  mills 
in  this  territory.  Out  of  6,000  shares,  B.  N.  Duke  and  J.  B.  Duke 
own  5,578  shares.  This  road  has  a  remarkable  traffic  arrangement 
with  the  Seaboard  by  which  the  latter  surrenders  the  position  of 
terminal  carrier  of  a  large  portion  of  the  Durham  traffic  both  in  and 
out  to  the  Durham  &  Southern,  which  for  its  20-mile  haul  receives 
40  per  cent  of  the  Seaboard's  division  on  through  business  via  the 
Virginia  gateway.  No  such  arrangement  would  be  made  but  for  the 
fact  of  a  community  of  interest  between  the  Durham  &  Southern  and 
the  Duke  interests.  This  is  not  a  matter  of  inference  but  of  direct 
testimony  in  the  record.  The  traffic  manager  of  the  Seaboard  frankly 
speaks  of  this  as  a  "preferential  traffic  arrangement"  Being  asked 
at  the  hearing  if  it  was  not  imusual  for  a  carrier  to  make  a  joint 
rate  from  and  to  a  point  in  connection  with  a  competing  line  where 
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they  have  their  own  rails  in  and  out  of  that  point,  the  traffic  mmagBr 
of  the  Seaboard  replied : 

Well,  it  Is  unusual,  unless  there  Is  comr«et!tlon  to  Jostify  it 

Q.  The  reason  for  doing  it  here  in  the  case  of  the  Durham  ft  Southern  Is 

because  tbey  control  an   immense  tonnage  and  would  have  sent  it  by  the 

Coast  Line?— A.  In  competition  with  the  Atlantic  Coast  Line. 
Q.  You  hud  in  mind,  I  presume,  then,  the  American  Tobacco  Company's 

traffic?— A.  That  and  the  business  of  other  interests  that  are  probably  In  a 

way  allied  with  the  American  Tobacco  Company. 

The  effect  of  this  arrangement  upon  the  Seaboard's  freight  earn- 
ings is  ilhnninating.  The  Durham  &  Southern,  under  its  trackage 
agreement  with  the  Seaboard,  began  operating  from  Apex  into  Dur- 
ham about  July  1,  190C.  During  the  year  ending  June  30,  1906,  the 
Seaboard^s  revenue  on  business  into  and  out  of  Durham  amounted  to 
$567,196.48.  The  effect  of  the  new  arrangement  with  the  Duriiam  A 
Southern  was  to  decrease  the  Seaboard's  revenue  on  its  Durham 
proper  business  to  $376,974.91  in  the  year  ending  June  30,  1907, 
while  in  the  following  year  there  was  a  further  decline,  the  total 
being  only  $256,158.98.  Based  upon  the  1906  figures,  the  Seaboard's 
loss  on  account  of  the  new  arrangement  was  $180,221.57  in  the  year 
to  June  30,  1907,  and  $301,037.50  in  the  year  to  June  30,  1908,  upon 
the  business  handled  by  it  direct  to  and  from  Durham.  The  Sea- 
board^s  revenue  from  Apex  interchange  business  during  the  year 
ending  June  30, 1907,  was  $226,117.62,  which  resulted  in  a  net  gain  to 
the  Seaboard  of  $-15,896.05  over  and  above  the  loss  at  Durham  proper. 

But  in  the  succeeding  year  the  Ap<»x  interchange  produced  only 
$241,116.37  revenue,  leaving  the  Seaboard  with  a  net  loss  of 
$59,921.13.  Apparently  the  effect  up<m  the  Seaboard  of  its  arrange- 
ment with  the  Durham  &  Southern  was  a  net  decrease  in  revenue  in 
the  years  immediately  following  the  initiation  of  the  arrangement 
In  the  consideration  of  the5fc  figures  it  must  be  borne  in  mind  that 
the  natural  Se:il)oard  route  between  Durham  and  Virginia  cities  is 
through  Hender.-on,  the  haul  of  the  Seaboard  from  Durham  to  Hen- 
derson lx?ing  41  miles.  \Mien,  however,  the  Seaboard  handles  such 
Durham  and  Virginia  cities'  traffic  in  connection  with  the  Durham  A 
Southern  via  Apex  it  becomes  necessary  for  the  Seaboard  to  haul 
the  traffic  between  Henderson  and  Apex,  a  distance  of  58  miles.  To 
sum  up,  we  may  say  that  the  Seaboard  pennits  the  Durham  A  South- 
em  to  enter  Durham  on  Seaboard  rails,  gives  to  the  Durham  A 
Southern  40  per  cent  of  its  revenue  on  Durham- Virginia  cities' 
business,  and  hauls  such  business  some  17  miles  farther  than  if  it 
had  handled  it  into  Durham  over  its  own  rails  in  the  first  instance. 
In  return  it  gets  the  additional  tonnage  via  Apex,  but,  as  already 
shown,  the  revenue  on  such  tonnage  does  not  equal  the  revenue  lost 
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OH  the  Durham  direct  business.  Evidently  the  ^  preferential  traffic 
arrangement,''  so  frankly  spoken  of  by  the  Seaboard's  traffic  manager^ 
resulted  in  a  loss  to  his  company,  unless  it  contemplated  preferential 
arrangements  beyond  that  shown  in  the  record.  There  is  a  short  way 
of  stating  this  proposition.  It  is  this :  The  Seaboard  Air  Line  bought 
the  business  of  an  industry,  or  of  a  group  of  financiers  having  large 
traffic  at  their  control,  by  allowing  its  traffic  at  one  point  to  be  taken 
away  from  it  by  a  road  under  a  management  allied  to  that  of  the 
industry. 

Here,  then,  at  Durham  we  have  two  great  trunk-line  railroads 
bidding  for  traffic  into  Durham  by  allowances  to  industrial  roada 
They  voluntarily  reduce  their  own  revenue  through  divisions  with 
these  industrial  roads  for  the  sake  of  gaining  traffic.  The  Norfolk  & 
Western  lost  through  the  Seaboard-Durham  &  Southern  alliance  some 
of  its  coal  traffic,  and  this  it  meets  by  forming  a  through  route  with 
the  Durham  &  South  Carolina.  The  large  stockholders  in  the 
Durham  &  Southern  by  their  control  of  industries  induce  the  Sea- 
board Air  Line  to  build  up  the  traffic  of  a  rival  road,  the  Durham  & 
Southern.  If  there  is  a  dollar  over  and  above  the  actual  cost  of 
transportation  in  the  40  per  cent  division  which  the  Durham  & 
Southern  gets  it  goes  into  the  pockets  of  the  Dukes ;  it  is  not  a  rebate 
given  to  the  American  Tobacco  Company,  but  confessedly  is  an 
advantage  growing  out  of  the  relation  between  the  Dukes  and  the 
tobacco  interests,  for  if  the  Dukes  did  not  have  freight  to  route  the 
traffic  manager  of  the  Seaboard  says  that  no  such  arrangement  would 
have  been  made. 

There  may  be  some  doubt  as  to  the  power  of  the  Commission  to 
correct  a  situation  such  as  this,  but  whatever  power  the  Conunission 
has  it  should  exercise.  An  order  will  be  irsued  against  the  Seaboard 
Air  Line  citing  it  to  show  cause  why  its  rates  into  and  out  of  Durham 
on  all  classes  and  commodities  should  not  be  reduced,  and  against 
the  Norfolk  &  Western  that  it  show  cause  why  its  rate  on  coal  into 
Durham  should  not  be  reduced. 
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No.  8521. 
RAYMOND  B.  SCUDDER 

V. 

TEXAS  A  PACIFIC  RAILWAY  COMPANY  ET  AL. 


Submitted  December  It,  1910.    Decided  December  5, 191U 


Complainant  procured  from  the  Initial  carrier  two  bills  of  lading  corerlng  a 
consignment  of  sugar,  for  the  carriage  of  which  two  cars  were 
upon  the  car  containing  the  balance  lot,  weighing  24.205  pounds,  the 
riers  assessed  charges  at  the  carload  minimum  weight  of  33,000  pooiids; 
EtXd,  That  charges  were  properly  assessed  under  Rule  8  of  western  cUuMl* 
flcation. 

sufflemental  relt>st  of  the  commission. 

Bt  the  Commission  : 

Since  makmg  its  report  in  the  above  case,  21  I.  C.  C  Rep.,  60, 
the  Commission  has  been  the  recipient  of  many  communications  in 
reference  to  what  was  therein  said  relative  to  the  assessment  of 
demurrage  charges  on  a  car  or  cars  containing  part  of  a  consign- 
ment of  goods  when  one  or  more  such  cars  arrive  at  destination  in 
advance  of  cars  containing  the  balance  lot  of  the  consignment,  all 
being  covered  by  one  bill  of  lading. 

The  discussion  and  finding  in  that  portion  of  our  opinion  referred 
to  was  not  necessary  to  a  disposition  of  the  case  then  before  us. 
While  the  record  suggests  a  possible  inequity,  it  presents  no  issue 
requiring  a  finding  upon  the  above  question  or  justifying  an  expres- 
sion of  opinicm  in  respect  thereto.  The  question  directly  invoh*ed 
in  this  case  related  to  the  basis  upon  which  freight  charges  should 
have  been  collected  upon  the  shipment  of  the  balance  of  one  single 
consignment  constituting  less  than  a  carload.  We  shall  therefore 
dispose  of  the  question  upon  the  facts  of  record,  which  may  be  re- 
stated as  follows: 

On  January  3,  1910,  compUinant  shipped  from  New  Orleans,  La^ 
to  Sioux  City,  Iowa,  169  barrels  of  sugar.  Complainant  prepared 
a  so-called  dray  ticket,  reading  as  follows: 
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Received  in  good  order  from  B.  B.  Scadder  on  board  the  Texas  &  Padflc 

Railroad: 

Shipper's  order  notll!y;  allow  inspection;  Cndahy  Packing  Company,  Sioux 

City,  Iowa,  via  Missouri  Pacific  Railroad,  Union  Stock  Yards  station. 

Barrels. 

NelUe  No.  182 48 

NriUe  No.  163 66 

NeUie  No.  164 66 

Total 169 

This  dray  ticket  was  receipted  by  defendant  Texas  &  Pacific,  and 
IM  barrels  of  sugar  were  loaded  into  one  car  and  65  barrels  into 
another.  At  the  commercial,  or  "  down-town,"  office  of  the  Texas  & 
Pacific  the  receipted  dray  ticket  was  exchanged  for  two  bills  of  lading, 
one  for  each  car,  the  bills  of  lading  bearing  the  same  date  as  the  dray 
ticket  and  showing  the  same  consignor,  consignee,  destination,  and 
routing.  Upon  arrival  at  destination  freight  charges  were  collected 
upon  a  weight  of  38,361  pounds  for  the  car  containing  104  barrels, 
and  upon  the  minimum  carload  weight  of  33,000  pounds  for  the  car 
containing  65  barrels,  the  actual  weight  of  which  was  24,205  pounds. 
Complainant  contends  that  charges  upon  the  second  car  should  have 
been  based  upon  the  actual  weight 

Western  classification  No.  48,  I.  C.  C.  No.  6,  Rule  8,  in  effect  at 
the  time,  provided  as  follows: 

When  tbe  minimum  carload  weight  or  more  of  one  article  is  shipped  in  one 
daj  by  one  consignor  to  one  consignee,  covered  by  one  bill  of  lading,  the  estab- 
liabed  rate  for  a  carload  shall  apply  on  the  entire  lot,  although  it  may  be  less 
tban  two  or  more  full  carload  lots.    •    •    * 

Under  this  rule,  to  obtain  the  application  of  the  carload  rate  on  the 
actual  weight  of  the  part  carload  the  entire  consignment  must  move 
upon  one  bill  of  lading.  Complainant's  action  in  securing  a  bill  of 
lading  for  each  car  rendered  the  rule  inapplicable,  and  each  carload 
became  a  separate  shipment,  subject  to  the  prescribed  minimum 
weight  per  car.  The  charges  imposed  were  therefore  proper,  and 
reparation  will  not  be  awarded. 

We  find  nothing  in  defendant's  rule  that  is  either  unreasonable  or 
unjustly  discriminatory.  The  complaint  will  therefore  stand  dis- 
missed as  of  the  date  of  the  original  order,  with  the  imderstanding 
that  upon  the  question  of  demurrage  charges,  possibly  accruing 
under  a  contingency  of  the  nature  suggested,  we  express  no  opinion. 
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No.  2953. 
ROSENBAUM  BROTHERS 

V. 

LOUISVILLE  &  NASIIVIIJ^  RAILROAD  COMPANY  ET  AL. 


No.  2953  (Amendment  No.  1). 

SAME 

V. 

CINCINNATI,  NEW  ORLEANS  &  TEXAS  PACIFIC  RAILWAY 

COMPANY  ET  AL. 


Submilted  Afril  6,  1910,    Decided  November  IS,  1911. 


GArriera  having  adjuBted  their  ratea  so  that  coane  graina  might  move  from  Omaha  and 
BurroundiDg  territory  to  Atlanta  and  other  points  in  the  southeast  via  the  aeverml 
MisBisBippi  River  and  Ohio  River  cronings,  defendant  lines  south  of  OiiHnnati 
and  Louisville  provided  that  their  rates  south  of  those  crossings  would  be  higher 
upon  shipments  moved  by  their  connections  through  Chicago  or  any  Cook  county 
point  than  upon  shipments  from  same  points  of  origin  to  same  destinations  thai 
were  not  permitted  to  move  through  Chicago  or  any  other  Cook  county  point; 
HeU  That  the  traffic,  the  point  of  origin  and  destination,  and  the  rate  to  Gin- 
cinnati  and  Louisville  being  the  same,  defendant  lines  south  of  Cincinnati  and 
Louisville  may  not  close  the  route  of  their  connections  through  Chicago  by  demand- 
ing a  higher  rate  for  the  same  ser^'ice  upon  shipments  moved  via  Chicago  than  they 
demand  upon  the  same  shipments  moved  via  other  junction  points;  and  HM 
fitrUur,  That  such  adjustment  is  unjustly  discriminatory  against  Chicago  shippeiB, 
Chicago,  and  the  carricn  forming  the  route  via  Chicago.    Reparation  awmrded. 

W.   M.  IlopJdns  fur  complainant. 

W.  G.  Deariny  and  W.  A.  NarthcuU  for  Ix>uisTiIle  &  Nashville  Rail- 
road Company. 

R.  WalUm  Moore  for  Cincinnati,  New  Orleans  &  Texas  Pacific 
Rail  way  Company ;  Alabama  Great  Southern  R:.ilroad  Company;  and 
Nashville,  Chattanooga  &  St.  Louis  Railway  Company. 

G.  W.  Kretsxnger  for  Chicago,  Indianapolis  &  Liouisville  Railway 
Company. 

J/.  R.  WaiU  for  Cincinnati,  Hamilton  &  Dayton  Railway  Company. 

Henry  C.  Starr  for  Chicago,  Cincinnati  &  Louisville  Railroad 
Company. 

Winfton^  Payne,  Strawn  dt  Shaw  for  Chicago  Great  Western 
Railroad  Company* 
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Rbpobt  of  the  Commission. 

Br  thb  Commission  : 

In  this  proceeding  the  vital  point  in  controversy  is  whether  a  car- 
riei  maintaining  a  proportional  rate  on  traffic  reaching  its  line 
via  one  or  more  specified  routes  may  at  the  same  time  maintain  a 
higher  proportional  rate  on  the  same  traffic  from  the  same  point  of 
origin  that  comes  to  it  at  the  same  point  via  the  same  connecting 
carrier,  but  over  another  route  formed  by  connecting  carriers  and  is 
destined  to  the  same  point  of  consumption. 

The  particular  traffic  to  which  the  complaint  relates  is  coarse 
grains  moving  from  a  producing  territory  west  of  the  Mississippi 
River,  in  which  Omaha  may  be  taken  as  a  fairly  typical  shipping 
point,  to  the  so-called  southeastern  territory,  comprising  the  states 
of  Alabama,  Georgia,  Florida,  a  portion  of  South  Carolina,  and  a 
small  part  of  Tennessee.  In  this  region  Atlanta,  for  the  purposes 
of  this  report,  may  be  taken  as  a  representative  point  of  consump- 
tion. Grains  destined  to  that  point  from  Omaha  may  cross  the  Mis- 
sissippi "River  at  Memphis  or  the  Ohio  River  at  Cairo,  Evansville, 
Louisville,  or  Cincinnati.  The  record  shows  and  the  fact  is  con- 
ceded that  for  many  years  the  rates  through  Memphis  have  con- 
trolled the  traffic,  that  being  the  short  line  to  the  southeast.  Those 
rates  have  been  the  foundation  rates  upon  which  the  rates  over  the 
Ohio  River  crossings  are  based.  The  efforts  of  the  carriers  south 
of  the  Ohio  River  and  the  desire  of  the  Ohio  River  markets  to 
share  in  the  traffic  are  said  to  have  resulted  in  a  general  demoral- 
ization of  rates  until  those  crossings  were  put  on  a  parity  with  the 
Memphis  crossing  imder  the  rate  relation  now  in  effect.  But  with 
the  details  of  these  rate  contests  we  are  not  now  concerned;  it  will 
suffice  for  our  present  purposes  to  understand  clearly  what  the  present 
reUticm  of  rates  is  as  between  Memphis  and  the  Ohio  River  crossings. 

The  through  charge  on  coarse  grains  from  Omaha  to  Atlanta  over 
the  Memphis  route  is  84  cents,  made  up  of  a  proportional  rate  of  14 
cents  to  Memphis  and  a  20-cent  rate  beyond.  In  order  therefore  that 
Cairo  and  Evansville,  hereinafter  referred  to  as  the  lower  crossings, 
mi^t  participate  in  the  movement  of  coarse  grains  to  the  southeast, 
it  was  necessary  that  the  through  charges  over  those  routes  should  not 
exceed  the  through  charges  over  the  Memphis  crossing.  The  local 
rate  of  the  lines  south  of  all  the  Ohio  River  crossings  to  Atlanta  is 
24  cents  per  100  pounds,  and,  as  the  carriers  south  of  the  lower  cross- 
ings declined  to  shrink  this  rate,  it  became  necessary  for  the  carriers 
n<Hth  of  the  lower  crossings,  in  order  to  get  any  part  of  the  traffic,  to 
establish  a  proportional  rate  of  10  cents  to  Cairo  and  Evansville,  thus 
making  a  through  charge  of  34  cents  per  100  pounds.  And  this  they 
did,  the  carriers  from  Omaha  to  St  Louis  having  agreed  to  accept 
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ROSENBAUM  BROTHERS 

V. 
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No.  2953  (Amendment  No.  1). 

SAME 

V. 

CINCINNATI,  NEW  ORLEANS  &  TEXAS  PACIFIC  RAILWAT 

COMPANY  ET  AL. 


SubmilUd  Afril  6,  1910.    Decided  November  IS,  1911. 


Carricra  having  adjusted  their  ratcaso  that  coazse  grains  might  move  from  Omaha  and 
aurrounding  territory  to  Atlanta  and  other  points  in  the  aouthetst  vm  the  MTcnl 
Mississippi  River  and  Ohio  River  crossings,  defendant  lines  south  of  rrinrinnafi 
and  Louisville  provided  that  their  rates  south  of  those  crossings  would  be  hlgfatf 
upon  shipments  moved  by  their  connections  through  Chicago  or  any  Cook  coonty 
point  than  upon  shipments  from  same  points  of  origin  to  same  doitiDatioos  that 
were  not  permitted  to  move  through  Chicago  or  any  other  Cook  county  point; 
Heldf  That  the  traffic,  the  point  of  origin  and  destination,  and  the  rate  to  Cio- 
cinnati  and  Louisville  being  the  same,  defendant  lines  south  of  Cincinnati  and 
Louidville  may  not  close  the  route  of  their  connections  through  Chicago  by  demand- 
ing a  higher  rate  for  the  same  service  upon  shipments  moved  via  Chicago  than  they 
demand  upon  the  same  shipments  moved  via  other  junction  points;  and  Bdi 
further t  That  such  adjustment  is  unjustly  discriminatory  against  Chicago  ihippen, 
Chicago,  and  the  carriers  forming  the  route  via  Chicago.    Reparation  awarded. 

W.   M,  Ilophins  for  complainant. 

W.  G.  Dearing  and  W.  A,  NorthcuU  for  I^uisville  &  Nashville  Rail- 
road Company. 

R.  Walton  Moore  for  Cincinnati,  New  Orleans  &  Texas  Pacific 
Railway  Company;  Alabama  Great  Southern  K;.ilroad  Company;  and 
Nashville,  Chattanoo<;:a  &  St.  Louis  Uailway  Company. 

G.  W,  Kretsinger  for  Cliicago,  Indianapolis  &  Louisville  Railway 
Company. 

3/.  R.  Waite  for  Cincinnati,  Hamilton  &  Dayton  Railway  Company. 

Henry  C.  Starr  for  Cliicago,  Cincinnati  &  Louisville  Railnmil 
Company. 

Winston,  Payne,  Siraum  Jb  Shaw  for  Chicago  Great  Western 
Railroad  Company. 
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Refobt  of  the  Commission. 

Br  THE  Commission  : 

In  this  proceeding  the  vital  point  in  controversy  is  whether  a  car- 
riei  maintaining  a  proportional  rate  on  traffic  reaching  its  line 
via  one  or  more  specified  routes  may  at  the  same  time  maintain  a 
higher  proportional  rate  on  the  same  traffic  from  the  same  point  of 
origin  that  comes  to  it  at  the  same  point  via  the  same  connecting 
carrier,  but  over  another  route  formed  by  connecting  carriers  and  is 
destined  to  the  same  point  of  consumption. 

The  particular  traffic  to  which  the  complaint  relates  is  coarse 
grains  moving  from  a  producing  territory  west  of  the  Mississippi 
River,  in  which  Omaha  may  be  taken  as  a  fairly  typical  shipping 
point,  to  the  so-called  southeastern  territory,  comprising  the  states 
of  Alabama,  Georgia,  Florida,  a  portion  of  South  Carolina,  and  a 
small  part  of  Tennessee.  In  this  region  Atlanta,  for  the  purposes 
of  this  report,  may  be  taken  as  a  representative  point  of  consimip- 
tion.  Grains  destined  to  that  point  from  Omaha  may  cross  the  Mis- 
sissippi 'River  at  Memphis  or  the  Ohio  River  at  Cairo,  Evansville, 
LfOuisville,  or  Cincinnati.  The  record  shows  and  the  fact  is  con- 
ceded that  for  many  years  the  rates  through  Memphis  have  con- 
trolled the  traffic,  that  being  the  short  line  to  the  southeast.  Those 
rates  have  been  the  foundation  rates  upon  which  the  rates  over  the 
Ohio  River  crossings  are  based.  The  efforts  of  the  carriers  south 
of  the  Ohio  River  and  the  desire  of  the  Ohio  River  markets  to 
share  in  the  traffic  are  said  to  have  resulted  in  a  general  demoral- 
ization of  rates  until  those  crossings  were  put  on  a  parity  with  the 
Memphis  crossing  under  the  rate  relation  now  in  effect  But  with 
the  details  of  these  rate  contests  we  are  not  now  concerned;  it  will 
suffice  for  our  present  purposes  to  understand  clearly  what  the  present 
relation  of  rates  is  as  between  Memphis  and  the  Ohio  River  crossings. 

The  through  charge  on  coarse  grains  from  Omaha  to  Atlanta  over 
the  Memphis  route  is  34  cents,  made  up  of  a  proportional  rate  of  14 
cents  to  Memphis  and  a  20-cent  rate  beyond.  In  order  therefore  that 
Cairo  and  Evansville,  hereinafter  referred  to  as  the  lower  crossings, 
mi^t  participate  in  the  movement  of  coarse  grains  to  the  southeast, 
it  was  necessary  that  the  through  charges  over  those  routes  should  not 
exceed  the  through  charges  over  the  Memphis  crossing.  The  local 
rate  of  the  lines  south  of  all  the  Ohio  River  crossings  to  Atlanta  is 
24  cents  per  100  pounds,  and,  as  the  carriers  south  of  the  lower  cross- 
ings declined  to  shrink  this  rate,  it  became  necessary  for  the  carriers 
north  of  the  lower  crossings,  in  order  to  get  any  part  of  the  traffic,  to 
establish  a  proportional  rate  of  10  cents  to  Cairo  and  Evansville,  thus 
making  a  through  charge  of  84  cents  per  100  pounds.  And  this  they 
did,  the  carriers  from  Omaha  to  St  Louis  having  agreed  to  accept 
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8  cents,  leaving  to  the  carriers  from  St  Louis  to  Cairo  and  Evansville 
a  division  of  but  2  cents.  That  adjustment  on  movements  through 
St.  Louis  and  over  the  lower  crossings  put  the  Cairo  and  Evansville 
routes  on  an  equality  with  the  Memphis  route  to  Atlanta. 

A  different  sort  of  adjustment  was  necessary  to  put  the  upper 
crossings,  Louisville  and  Cincinnati,  on  a  parity  with  the  Memphis 
crossing  and  with  the  routes  through  Cairo  and  Evansville.  There 
was  no  reason  why  the  lines  carrying  the  traffic  from  Omaha  to  St. 
Louis,  on  a  division  of  8  cents  out  of  the  10-cent  proportional  rate 
from  Omaha  to  Cairo  and  Evansville,  should  be  interested  in  having 
the  traffic  go  through  the  upper  rather  than  through  the  lower  cross- 
ings. They  therefore  declined  to  accept  less  than  their  8-cent  divi- 
sion on  coarse  grains  moving  to  the  southeast  through  the  upper 
crossings.  On  the  other  hand,  the  lines  from  St  Louis  to  Cairo  and 
Evansville  were  not  willing,  on  account  of  the  longer  haul,  to  extend 
to  Louisville  and  Cincinnati  the  2-cont  division  that  they  were  re- 
ceiving to  Cairo  and  Evansville.  For  that  service  they  demanded 
4  cents  per  100  pounds.  This  resulted  in  a  proportional  rate  of  12 
cents  from  Omaha,  through  St.  Louis,  to  Louisville  and  Cincinnati, 
as  compared  with  the  10-oent  proportional  rate  through  St.  Louis  to 
Cairo  and  Evansville.  The  charge  of  12  cents  north  of  the  river, 
added  to  the  local  rate  of  24  cents  south  of  Louisville  and  Cincinnati, 
made  a  through  charge  of  3G  cents  per  100  pounds  to  Atlanta,  as 
compared  with  the  through  charge  of  34  cents  through  Memphis, 
Cairo,  and  Evansville.  In  order,  therefore,  that  the  rates  over  the 
routes  through  the  upper  crossings  might  be  equalized  with  the  rates 
over  the  lower  crossings,  the  carriers  south  of  Ijouisville  and  Cin- 
cinnati concluded  to  accept  2  cents  per  100  pounds  less  than  their 
local  rates  to  Atlanta.  This  shrinkage  of  the  local  24-cent  rate  south 
of  those  crossings  yielded  a  rate  applicable  on  through  traffic  of  22 
cents  per  100  pounds,  which,  added  to  the  Ti-cent  proportional  rate 
north  of  the  river,  made  a  through  charge  over  those  routes  of  34 
cents,  and  thus  put  them  on  a  parity  with  the  routes  over  the  lower 
crossings  and  with  the  route  through  Memphis.  In  this  manner  the 
competition  through  the  Memphis  gateway  was  extended  back,  first 
through  Cairo  and  Evansville  and  then  through  Louisville  and 
Cincinnati. 

Tlie  shrinkage  of  2  cents  in  their  local  rates  :9outh  of  Ijouisville  and 
Cincinnati  is  rastricted  by  specific  provision  in  the  tariff  that  it  will 
not  be  applied  if  the  grains  move  through  Chicago  or  any  Cook  county 
point.  And  this  is  the  occasion  of  the  complaint.  While  filed  in  order 
to  secure  reparation  on  14  carioads  of  oats  shipped  through  Chicago 
to  the  southeast  by  the  particular  complainant,  the  real  purpose  of 
the  complaint  is  to  secure  an  equalization  of  rates  not  only  on  oats, 
but  on  all  grains  moving  through  Chicago,  from  the  extensive  territory 

22  LCaBspw 


B06BNBAUM  BB08.  t;.  U  ft  N.  B.  B.  CO.  65 

of  which  Omaha  is  representative,  and  thence  over  the  Louisville  and 
Cincinnati  crossings  to  southeastern  destinations,  and  thus  remove  the 
discrimination  against  Chicago  which  is  specified  in  the  tariffs.  The 
lines  from  Omaha  through  Chicago  for  some  years  maintained  rates 
to  the  upper  Ohio  River  crossings  that  were  prohibitive  in  view  of  the 
materially  lower  rates  to  those  crossings  through  St.  Louis,  Peoria, 
and  the  Mississippi  River  gateways.  Shortly,  however,  before  the 
complaint  was  filed  the  carriers  from  Omaha  to  Chicago  and  from 
Chicago  to  the  Ohio  River  joined  in  publishing  a  proportional  rate  of 
12  cents  on  grain  moving  from  the  Omaha  territory  through  Chicago 
to  the  upper  Ohio  River  crossings  and  destined  to  points  in  the  south- 
east. This  rate,  which  is  still  in  effect,  would  midce  the  upper  cross- 
ings available  gateways  on  grain  moving  to  the  southeast  through 
Chicago,  were  it  not  for  the  fact  heretofore  explained  that  the  carriers 
south  of  Louisville  and  Cincinnati  decline  to  shrink  their  local  rates  on 
Omaha  grain  moving  through  Chicago,  although  they  do  shrink  it  on 
Omaha  grain  delivered  to  them  by  the  same  connecting  carriers  at  the 
same  junction,  if  it  has  not  been  permitted,  by  such  connections  to 
move  through  Chicago.  The  defendants  that  established  and  main- 
tain this  prohibition  against  the  grains  moving  via  Chicago  have  no 
lines  north  of  Cincinnati.  They  apply  the  shrinkage  rates  upon  grains 
that  move  from  Omaha  to  Cincinnati  via  lines  and  routes  in  which  they 
have  no  interest  and  do  not  participate,  stipulating  only  that  the 
movement  shall  not  be  via  Chicago. 

From  this  brief  statement  of  the  facts  we  come  back  to  the  inquiry 
stated  in  the  opening  paragraph  of  this  report,  namely,  whether  on 
the  same  traffic  between  the  same  points  of  origin  and  destination  a 
carrier  may  demand  on  shipments  coining  to  it  from  connecting  Unes 
a  rate  that  is  higher  than  it  demands  for  its  haul  between  the  same 
points  over  the  same  rails  on  shipments  coming  to  it  from  the  same 
connecting  lines,  because  such  connecting  lines  have  in  the  one 
instance  hauled  the  shipments  via  a  particular  junction  point  on  their 
own  lines,  the  rate  to  the  point  at  which  it  receives  the  shipments 
being  the  same  via  the  several  routes  and  junction  points.  It  is  con- 
tended by  the  complainants  that  such  a  course  on  the  part  of  the  de- 
fendants is  not  only  an  undue  discrimination  against  them  as  shippers, 
but  is  a  discrimination  against  Chicago  as  a  market  and  against  the 
rail  lines  running  through  Chicago  to  the  upper  crossings.  We  concur 
in  that  view.  The  traflic,  the  points  of  origin  and  destination,  and  the 
rate  to  Cincinnati  and  Louisville  being  the  same,  we  can  not  agree  that 
the  defendant  lines  south  of  Louisville  and  Cincinnati  may  close  the 
route  of  their  connections  through  Chicago  by  demanding  on  grain 
reaching  the  upper  crossings  through  that  point  a  higher  rate  for  the 
same  service  than  they  demand  on  the  same  grains  reaching  the  upper 

crossings  through  other  junctions.     Such  a  rate  adjustment  is  an 
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undue  discrimination  not  only  against  Chicago  shippers  and  Chicago, 
but  against  the  carriers  north  of  the  river  that  participate  in  the  haul 
through  Chicago.  It  follows  that  the  present  adjustment  is  unlawful, 
and  we  find  that  any  charge  by  the  defendants  for  their  service  south 
of  Louisville  and  Cincinnati  on  Omaha  grain  reaching  those  crossings 
through  Chicago  that  is  in  excess  of  the  charges  exacted  for  their 
service  south  of  the  same  crossings  to  like  points  of  destination  on 
Omaha  grain  reaching  those  crossings  through  other  junctions  is 
unduly  discriminatory  and  it  will  be  so  ordered. 

The  question  of  whether  or  not  a  carrier  may  maintain  proportional 
or  separately  established  rates  for  the  same  haul  varying  with  dif- 
ferent points  of  origin  or  of  destination  of  the  traffic  is  not  in  this  case. 
Nor  is  this  a  question  of  the  measure  of  the  through  rates  or  charges. 
The  sole  question  hero  is  the  lawfulness  of  the  effort  of  defendants 
south  of  Cincinnati  and  Louisville  to  force  their  connections  which 
have  equalized  the  rates  to  Cincinnati  via  their  several  lines,  routoa, 
and  junctions  to  refrain  from  hauling  the  traffic  via  a  particular 
junction  point  which  is  not  reached  or  served  by  the  lines  of  those 
defendants.  This  case  is  not  analogous  to  an^  former  case  in  which 
proportional  or  separately  established  rates  applicable  to  the  through 
business  have  been  passed  upon  by  the  Commission.  It  may  be  that 
the  Unes  from  Omaha  to  Cincinnati  via  Chicago  would  be  justified  in 
maintaining  a  higher  rate  than  is  maintained  via  St.  Louis  or  some 
other  gateway,  but  they  have  elected  not  to  do  so.  It  may  be  that 
in  prescribing  joint  through  rates  from  Omaha  to  Atlanta  via  Cincin- 
nati or  Louisville  a  higher  rate  via  Chicago  than  via  some  other 
junction  would  be  justified  or  necessary,  but  if  called  upon  to  fix  the 
divisions  of  such  joint  through  rates  upon  what  theory  could  the 
Commission  find  that  the  division  of  the  lines  south  of  Cincinnati  or 
Louisville  should  be  higher  under  the  rate  via  Chicago  than  under 
the  lower  rate  via  the  shorter  route  when  their  haul  is  the  same  in 
either  instance  t  If  tlie  rate  were  higher  via  Chicago,  manifestly  the 
excess  would  belong  to  the  lines  north  of  Cincinnati  or  Louisville 
because  of  their  longer  haul. 

It  is  said  that  the  Southern  Railway,  and  the  Louisville  &  Nash- 
ville, in  conjunction  with  its  close  ally,  the  Louisville,  Henderson  A 
St.  Louis,  can  and  do  participate  in  the  earnings  north  of  the  river  if  the 
traffic  moves  via  St.  LouLs  or  Evansville.  This  arrangement,  how- 
ever, considers  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway 
as  a  part  of  the  Southern  Railway.  So  considered  the  Southern 
Railway  can  and  does  haul  the  grain  from  St.  Ijouis  to  Ix>uisville  and 
thence  via  Lexington  to  Cincinnati  and  back  over  the  same  rails 
from  Cincinnati  thn)ugh  Lexington  to  the  south  under  the  shrinkage 
rate  from  Cincinnati.  The  Ix>uisville  &  Nashville  hauls  the  grain 
from  St.  Louis  to  Evansville  or  HendeiBon  where  it  crosses  the  Ohio 
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River,  and  for  that  service  receives  its  proportional  or  division  of  2 
cents.  Tlie  direct,  short,  and  natural  route  to  the  southeast  from 
there  is  over  the  LouisviUe  &  Nashville  via  Nashville,  the  distance 
from  Evansville  to  Nashville  being  158  miles,  and  if  the  grain  were 
so  hauled  to  Atlanta  the  Louisville  &  Nashville  would  receive  all  of 
the  full  rate  south  of  the  Ohio  River — 24  cents.  It  elects,  however, 
to  turn  the  grain  over  at  the  river  to  its  allied  line,  the  Louisville, 
Henderson  &  St.  Louis,  which  hauls  it  to  Louisville,  a  distance  of 
about  144  miles,  and  at  that  point  the  grain  is  25  miles  farther  from 
Nashville  than  it  was  when  it  left  Henderson.  It  is  than  hauled  by 
the  Louisville  &  Nashville  to  Cincinnati,  110  miles  directly  away 
from  its  destination  in  the  southeast,  and  moves  to  the  southeast 
under  the  shrinkage  rate  of  22  cents.  The  earnings  between  St.  Louis 
and  Louisville  or  Cincinnati  are  4  cents,  and  these  lines*  therefore 
perform  all  of  this  extra  service,  these  out-of-line  and  back  hauls,  for 
exactly  the  same  earnings  that  the  Louisville  &  Nashville  would 
receive  if  it  moved  the  traflSc  over  its  direct  line  via  Evansville. 
There  are  no  transportation  reasons  for  this  extra  service. 

Upon  being  advised  of  the  details  of  the  shipments  in  question  a 
further  order  will  be  entered  awarding  reparation  in  accordance  with 
the  prayer  of  the  petition. 

Hablan,  Commissioner^  dissenting: 

Cimnecting  carriers  moving  traffic  from  a  point  on  one  line  to  a 
point  on  another  ordinarily  fix  their  charges  for  the  service  in  the 
form  of  a  joint  through  rate  concurred  in  by  all  the  lines  in  the  route 
of  the  through  movement,  agreeing  among  themselves  upon  the  pro- 
portion or  division  that  each  line  shall  have  out  of  the  through 
charge  so  established.  But  not  infrequently  a  line  forming  a  part 
of  such  a  through  route  prefers,  for  one  reason  or  another,  separately 
to  publish  the  charge  that  it  will  demand  for  its  part  of  the  through 
service.  This  charge  may  be  its  regular  local  rate.  It  is  more  usual, 
however,  because  of  the  through  nature  of  the  traffic,  to  fix  its  com- 
pensation at  an  amoimt  less  than  the  local  rate ;  on  the  other  hand,  it 
occasionally  happens  that  the  charge  may  be  even  greater  than  the 
rate  that  the  particular  carrier  would  demand  on  a  local  movement  on 
its  line  between  the  same  points;  and  in  either  event,  the  tariffs  must 
specificaUy  provide  that  the  rate  so  exacted  by  the  particular  carrier 
for  its  service  shall  be  applicable  to  through  movements.  When  so 
published  such  a  charge  is  commonly  referred  to  as  a  proportional 
rate,  and  such  rates,  it  may  be  added,  are  not  only  sanctioned  by  long 
usage  but  by  the  express  authority  of  the  act  itself.  The  provision 
is  to  he  found  in  section  6,  where  such  rates  are  referred  to  as  "  sepa- 
rately established  ^  rates  applicable  to  through  movements.   .  - 
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But  the  usage  of  carriers  in  that  regard  and  the  sanction  lent  to  it 
by  the  act  are  based  on  the  theory  that  a  proportional  or  separately 
established  rate,  which,  as  stated,  is  applicable  only  to  through 
traffic,  does  not  and  can  not  stand  by  itself  but  is  an  inseparable 
factor  in  the  through  charge  for  the  through  service.  It  is  for  this 
reason  that  a  particular  carrier  in  a  through  route  may  fix  and 
collect  one  proportional  or  separately  established  rate  when  the 
traffic  comes  from  one  point  of  origin  and  a  substantially  different 
compensation  for  a  like  service  between  the  same  points  on  its  rails 
in  a  through  movement  of  like  traffic  from  another  point  of  origin* 
Notable  examples  of  such  rate  constructions  are  to  be  found  in  effect 
in  different  parts  of  the  country,  and  such  adjustments  of  rates  are 
in  entire  harmony  with  the  general  understanding  that  a  proportional 
or  separately  established  rate  is  simply  a  factor  in  the  through 
charge  for  the  through  service  and  when  imder  examination  miut 
be  so  considered. 

As  long  ago  as  Brady  v.  P.  R.  R.  Co.^  2  I.  C.  C.  Rep.,  181, 189,  the 
Commission  held  tliat  '^through  carriage  implies  a  through  rate." 
In  the  proceeding  entitled,  ^^  In  the  Matter  of  Through  Routes  and 
Through  Rates,^'  12  I.  C.  C.  Rep.,  163,  16G,  we  said,  referring  to  the 
thought  expressed  in  the  earlier  case — 

This  1b  oiiiinlly  true  whctlicr  the  through  mte  bo  published  ns  a  whole  by  the 
joint  action  of  the  cnnnei'tlni;  carriers,  or,  In  the  absence  of  a  joint  arrange- 
meat,  be  luibllshed  in  iiortions  by  the  several  carriers. 

We  also  said  (p.  16G)  that  the  sum  of  the  separately  established 
rates  applicable  to  through  transportation  is — 

a  slntrle  rate  for  n  sinirle  services  nnd  a  contract  for  thronfih  transportation  to 
a  contract  for  transjiortatlon  nt  the  through  rate,  whether  jointiy  or  separatdj 
established,  in  fon^  at  the  time  the  shipment  Is  billed. 

In  language  no  less  forcible  it  is  said,  in  Kansas  City  Transporta- 
tion Bureau  v.  .1.,  T.  rf-  S.  F.  Ry.  Co.,  10  I  C.  C.  Rep.,  195, 201,  that— 

A  proportional  rate  means  a  i)art  of  or  n  remainder  of  the  through  rate  or  It 
mean^  nothing?  at  all,  and  in  a  cani*  <^{  thi;*  kind  thore  mu'-t  he  an  examination  and 
consideration  of  the  entire  rate  from  point  of  production  to  ultimate  destination. 


Further  reflection  since  the  reports  in  th*)so  proceedings  were 
nounced  has  confirinod  mo  in  the  hdicf  that  the  views  thure  expressed 
are  essentially  sound.  If  so,  it  follows  that  a  movement  of  grain, 
nnder  the  rates  described  of  reconl.  from  Omaha  to  Chicago  and 
thence  through  the  upper  Ohio  Kiver  crossings  to  Atlanta,  must  be 
regarded  as  a  through  movement  over  a  through  route  at  **  a  single 
rate  for  a  single  service.''  Thi-  luovnni^nt.  the  route,  the  service,  and 
the  charge  are  o^jually  units.  In  dispn-ing  of  the  complaint,  how- 
ever, my  rolleagues  hold  that  it  is  of  no  concern  to  the  carriers  smith 
of  the  upper  Ohio  River  cross;inprs  how   the  grain  from  Omaha 

reaches  those  crossings,  and  that  they  can  not  lawfully  exact  more 
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for  dieir  haul  south  of  the  river,  when  the  grain  reaches  their  lines 
through  Chicago,  than  they  exact  at  the  same  time  on  grain  from 
Omaha  reaching  their  lines  through  St  Louis,  because,  as  is  urged, 
in  either  case  the  haul  south  of  the  river  to  destination  is  the  same. 
That  view,  however,  takes  into  consideration  only  a  part  of  the  serv- 
ice and  only  a  part  of  the  rate  for  the  service.  It  lays  to  one  side  the 
tmct  that  the  movement  from  Omaha  through  Chicago  to  Atlanta  is 
a  through  service,  as  is  likewise  &  movement  from  Omaha  throu^ 
St.  Louis  to  Atlanta.  It  separates  the  haul  to  the  Ohio  River  from 
the  haul  south  of  the  river  as  if  they  were  two  separate  acts  of  car- 
riage. It  wholly  disconnects  the  rate  north  of  the  river  from  the  rate 
south  of  the  river  and  deals  with  each  as  a  unit,  although  together, 
MS  we  have  said  in  the  cases  cited,  they  make  ^'  a  single  rate  for  a 
single  service.''  What  the  Chicago  grain  dealer  gets  under  the  rates 
as  published  is  the  through  transportation  of  his  grain  from  Omaha 
to  Atlanta,  with  certain  privileges  in  transit  at  Chicago,  and  what 
he  ought  to  pay  is  a  through  charge  commensurate  with  the  through 
service.  The  majority,  however,  give  no  consideration  to  the  through 
charge  or  the  through  service,  but  deal  only  with  that  part  of  the 
through  charge  that  is  exacted  for  that  part  of  the  through  service 
performed  by  the  carriers  south  of  the  river.  It  is  agreed  of  record 
that,  generally  speaking,  the  route  from  Omaha  through  Chicago 
to  points  of  destination  in  the  southeastern  territory  is  substan- 
tially longer  than  the  route  to  such  destinations  through  St.  Louis 
and  longer  than  the  route  through  Memphis.  If,  therefore,  we  were 
dealing  here  with  joint  through  rates  and  distance  was  the  control- 
ling element  in  the  case,  we  should  be  compelled  to  give  to  the  grain 
moving  through  St.  Louis  the  benefit  of  the  shorter  haul.  But  by 
dealing  with  the  movement  south  of  the  Ohio  River  as  a  separate 
act  of  carriage  instead  of  being  a  part  of  a  through  movement  from 
Omaha,  and  by  dealing  with  the  separately  established  rate  south  of 
the  river  as  a  thing  apart  from  and  having  no  relation  to  the  through 
diarge,  the  order  of  the  Commission  equalizes  the  longer  route 
through  Chicago  with  the  generally  shorter  routes  through  St.  Louis 
and  Memphis. 

That  conclusion  is  reached  not  on  a  finding  that  the  through  charge 
is  unreasonable  and  is  made  so  because  of  the  amount  of  the  propor- 
tional rate  applicable  to  the  through  movement  south  of  the  upper 
crossings,  but  as  a  rule  of  law  governing  the  use  of  proportional  rates. 
As  the  Chicago  carriers  have  equalized  the  rate  from  Omaha  through 
Chicago  to  the  Ohio  River  with  the  proportional  rate  over  the  shor 
route  through  St  Louis  to  the  Ohio  River,  the  Commission  holds  as 
matter  of  law,  regardless  of  the  substantial  reasons  that  underly 
attitude  of  the  carriers  south  of  the  upper  crossings,  that  the  lat 
must  receive  the  grain  at  those  points  and  carry  it  to  southei 
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destinations  at  no  higher  charge  for  the  balance  of  the  through  serrioe 
when  it  comes  through  Chicago  than  when  it  comes  through  St  Louis. 
It  is  held,  in  other  words,  that  the  rate  south  of  the  upper  eroasiiigB 
must  be  an  open  rate  without  regard  to  the  fact  that  it  is  simply  the 
balance  of  the  through  charge  on  a  through  movement  There  is 
nothing,  however,  in  the  language  of  section  6  that  seems  to  me  either 
to  require  or  to  justify  such  a  view  of  proportional  or  separately  es- 
tablished rates.  The  utmost,  in  my  judgment,  that  should  be  said  of 
such  rates  is  that  ordinarily  they  ought  not  to  be  limited  to  tralBe 
reaching  the  proportional  rate  poinf  over  a  given  route  to  the  exda* 
sion  of  other  routes,  unless  there  are  substantial  reasons  for  such  a 
limitation.  This  view  preserves  a  very  desirable  elasticity  in  the  use 
of  such  rates,  and  will  enable  the  carriers  to  adjust  such  rates  to 
competitive  and  transportation  conditions  as  freely  as  they  are  able 
to  adjust  their  joint  through  rates  to  such  conditions. 

If  the  movement  of  grain  from  Omaha  through  Chicago  to  the 
southeast  proceeded  under  a  joint  through  rate  of  30  cents  and  we 
were  asked  upon  complaint  to  equalize  that  rate  with  the  through 
charge  of  34  cents  over  the  route  through  St.  Louis,  we  would  find 
it  difficult  on  this  record  to  do  so.  C/crtainly  the  mere  fact  that  the 
carriers  south  of  the  upper  crossings  received  a  division  of  24  cents  oat 
of  the  joint  rate  through  Chicago  while  content  at  the  same  time 
to  accept  a  division  of  22  cents  on  grain  moving  through  St  Lonia 
would  not  be  accepted  as  a  sufficient  ground  for  such  an  order.  We 
would  consider  the  two  routes  with  a  view  to  ascertaining  why  the 
through  charges  over  one  should  be  higher  than  the  through  charges 
over  the  other.  We  would  not  inquire  with  particularity  into  the 
divisions  of  the  joint  rates  as  between  the  carriers  north  and  eootii 
of  the  river.  But  in  this  proceeding  the  Commission  rests  its  con- 
clusions on  the  fart  that  the  carriers  south  of  the  river  demand  more 
for  their  part  of  the  through  service  when  the  grain  comes  to  them 
through  Chicago  than  when  it  reaches  them  through  St.  Ixmiis.  In 
my  judgment  there  is  no  basis  upon  which  this  conclusion  may 
properly  rest,  and  there  is  nothing  in  the  language  of  section  6  of 
the  act  that  requires  us  to  enter  such  an  order  as  a  mere  matter  of 
law.  That  section  did  not  create  a  new  form  of  rate  for  the  use  of 
interstate  carriers  nor  did  it  put  a  limitation  upon  the  use  of  an  dd 
form  of  rate.  It  simply  descril)ed  as  ^*  separately  established  rates" 
what  railroad  men  had  long  called  proportional  rates^  and  required 
the  carriers,  in  the  absence  of  joint  through  rates,  to  publish  them 
as  applicable  to  through  movements.  Their  publication  givee  them 
a  legal  status  as  a  factor  in  the  through  charge,  and  is  notice  to  the 
shipper  of  the  basis  upon  which  their  through  charges  are  to  be  made 
up.  I  see  nothing  in  its  language,  however,  that  remotely  indicates 
a  purpose  to  give  this  Commission  authority  in  such  a  case  as  thia 
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to  deal  with  a  part  of  the  rate  and  a  part  of  the  senrioe  as  if  both 
were  wholly  unrelated  to  the  entire  rate  and  the  entire  service. 
The  difference  between  an  unpublished  division  of  a  joint  through 
rate  and  a  separately  established  rate  applicable  only  to  through 
movements  is  one  largely  of  form  and  not  of  real  substance. 
We  do  not  endeavor  ordinarily  to  control  unpublished  divisions 
arrived  at  by  agreement  among  the  carriers  in  the  through  route,  but 
deal  only  with  the  joint  through  rate  itself;  on  the  other  hand,  we 
may  find  that  a  through  charge  made  up  of  proportional  rates  is 
excessive  and  that  the  excess  in  the  through  charge  is  lodged  in  the 
proportional  rate  exacted  by  one  of  the  carriers  in  the  through  route, 
and  may  enter  an  order  accordingly.  But  I  do  not  understand  that 
we  have  heretofore  dealt  with  a  proportional  or  separately  estab- 
lished rate  apart  from  a  consideration  of  the  through  charge  of 
which  it  is  simply  a  factor. 

Here  are  substantial  reasons,  in  my  judgment,  why  the  defendants 
are  justified  in  refusing  to  shrink  their  24-cent  rate  south  of  the  upper 
crossings  when  the  grain  comes  through  Chicago,  although  they 
shrink  it  to  22  cents  on  grain  coming  through  St.  Louis.  It  clearly 
appears  that  the  route  through  Memphis  controls  the  rates  on  Omaha 
grain  to  southeastern  destinations,  and  that  the  carriers  into  and  out 
of  Cairo  and  Evansville  were  able  to  share  in  the  traffic  only  by 
equalizing  the  charges  through  those  crossings  with  the  charges 
through  Memphis.  The  grain  ordinarily  reaches  these  lower  Ohio 
Biver  crossings  through  St  Louis  and  they  are  the  natural  outlet 
from  St  Louis  to  the  southeast.  But  there  are  also  grain  markets  at 
the  upper  crossings  and  carriers  that  serve  them  to  southeastern  desti- 
nations. It  is  clear,  and  this  is  demonstrated  of  record,  that  those 
markets  and  those  carriers  can  get  no  part  of  the  Omaha  grain  pass- 
ing through  St  Louis  except  upon  a  rate  parity  with  the  lower  cross- 
ings. The  rate  adjustment  that  was  made  south  of  the  upper  cross- 
ings was  necessary  in  order  that  they  might  share  with  the  lower 
crossings  in  the  movement  of  Omaha  grain  through  the  St  Louis 
gateway.  These  facts  seem  to  me  to  be  abundantly  established  on  the 
record  and  to  present  in  its  simplest  form  a  case  of  the  compelling 
force  of  competitive  conditions.  The  influence  of  competition  upon 
the  attitude  of  the  carriers  south  of  the  upper  crossings  is  also  empha- 
sized by  the  fact  that  the  Louisville  &  Nashville,  in  connection  with 
the  Louisville,  Henderson  &  St  Louis,  with  which  it  has  close  associa- 
tions, makes  earnings  on  Omaha  grain  north  of  the  river  when  it  comes 
through  St  Louis,  but  can  not  add  to  its  revenues  when  it  reaches  the 
opper  crossings  through  Chicago.  The  Southern  Railway  also  makes 
earnings  north  of  the  river  when  the  grain  comes  through  St.  Louis, 

bat  gets  nothing  beyond  its  haul  south  of  the  river  when  the  grain 
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reaches  the  upper  crossings  through  Chicago.  We  are  now  told,  how* 
ever,  that  inasmuch  as  the  carriers  have  so  adjusted  their  proportional 
rates  south  of  the  upper  crossings  as  to  put  those  markets  cm  a  parity 
with  the  markets  at  the  lower  crossings  with  respect  to  Omaha  grain 
coming  through  St  Louis,  they  must,  as  a  matter  of  law,  so  adjust 
their  rates  south  of  the  upper  crossings  as  to  give  to  Chicago  grain 
dealers  the  same  service  south  of  the  river  at  the  same  rate.  In  so  bedd- 
ing, it  seems  to  me,  the  Commission  has  altogether  overlooked  the  fact 
that  the  upper  crossings  do  not  have  to  compete  with  the  lower  cross- 
ings on  Omaha  grain  coming  through  Chicago  as  is  the  case  with  re- 
spect to  Omaha  grain  coming  through  St.  Louis.  The  grain  dealers  of 
Chicago  do  not  attempt  to  forward  their  Omaha  grain  to  the  sootli- 
east  through  the  lower  crossings,  but  only  through  the  upper  crossings. 
I  am  unable  therefore  to  see  any  reason  why  Omaha  grain  passing 
through  Chicago  to  southeastern  points  of  consumption  should  enjoy 
any  through  charge  less  than  a  reasonable  charge  for  the  through 
service,  and  the  reasonableness  of  the  through  charge  over  that  route 
is  not  here  questioned.  The  fact  that  all  the  grain  from  Omaha 
passing  through  St.  Ix>uis  will  necessarily  cross  the  river  at  Cairo 
or  Evansville  unless  the  carriers  south  of  the  upper  crossings  offer 
it  the  inducement  of  a  parity  in  rates  over  the  latter  routes  is  at  once 
not  only  the  explanation  but  a  suflScient  justification  for  the  shrink- 
age that  they  make  for  their  part  of  the  through  movement  from 
Omaha  through  St.  I»uis  to  the  southeast. 

It  is  the  amount  of  the  through  charge  that  ordinarily  determines 
whether  traffic  between  two  points  shall  move  over  one  route  rather 
than  another  and  not  the  fact  that  a  part  of  the  through  charge  for  a 
part  of  the  through  service  may  be  less  over  one  route  than  over  the 
other.  It  would  seem  proper,  therefore,  to  inquire,  not  whether  a  part 
of  the  charge  for  a  part  of  the  service  is  higher  in  one  case  than  in  the 
other,  but  whether  there  is  any  reason  why  the  through  charge  for 
the  entire  service  over  one  route  should  be  higher  than  the  through 
charge  for  the  entire  service  over  the  other  route.  No  consideration, 
however,  has  boen  given  in  this  case  to  the  through  charge  over  either 
route.  The  majority  report  is  based  wholly  on  a  technical  and,  as  I 
think,  a  mistaken  view  of  the  functions  of  a  proportional  rate.  It 
treats  a  proportional  rate,  upon  a  complaint  by  a  shipper,  as  if  it 
were  a  matter  that  may  properly  be  considered  by  itself  and  without 
regard  to  the  through  charge  of  which  it  is  a  part.  This  view,  as  I 
understand  the  situation,  makes  some  anomalous  results  poasiUe  in 
this  case.  An  order  requiring  the  defendant  lines  to  charge  no  more 
for  their  service  south  of  the  upper  crossings,  when  the  grain  oomei 
from  Omaha  through  Chicago  than  when  it  comes  through  St.  LouiSi 
would  be  fully  met,  with  respect  both  to  its  terms  and  the  prindph 
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upon  which  such  an  order  must  necessarily  be  based,  by  the  substitu- 
tion, in  place  of  the  proportional  rates  upon  which  the  traffic  now 
moves  from  Omaha  through  St  Louis  and  the  upper  crossings  to  At- 
lanta, of  a  joint  through  rate  equal  to  the  sum  of  the  present  inter- 
mediate rates.  The  spirit  as  well  as  the  letter  of  such  an  order  would 
also  be  fully  complied  with  by  the  substitution,  for  the  present  pro- 
portional rates  of  4  cents  from  St.  Louis  to  the  upper  crossings  and  22 
cents  beyond  to  Atlanta,  of  a  joint  proportional  rate  of  26  cents  from 
St.  Louis  through  the  upper  crossings  to  Atlanta.  I  understand,  in 
fiict,  that  such  a  proportional  rate  is  now  in  effect  from  St.  Louis 
through  Louisville  to  the  southeast,  at  least  as  to  some  lines,  and  that 
grain  moves  under  it.  Nor  would  there  be  anything  in  contempt  of 
the  order  or  hostile  to  its  spirit  or  to  the  principle  imderlying  it  if  the 
carriers  north  of  the  river  for  any  reason  should  now  raise  or  with- 
draw the  12-cent  proportional  rate  that  they  have  made  effective 
on  Omaha  grain  through  Chicago  to  the  upper  crossings.  Yet  either 
of  these  courses  on  the  part  of  the  carriers  participating  in  the  traffic 
would  leave  the  order  without  effect,  our  labors  herein  unavailing, 
and  the  Chicago  grain  dealers  with  the  same  through  charges  that 
they  now  pay.  These  suggestions  of  what  might  be  done  without 
disobeying  our  order  are  illustrative  of  the  embarrassments  that 
must  necessarily  follow  whenever  this  Commission  attempts  to  deal 
with  a  proportional  or  separately  established  rate  apart  from  and 
without  regard  to  the  through  charge  of  which  it  is  but  a  factor.  I 
do  not  assert  that  such  a  rate  may  not  under  some  circumstances  be 
the  subject  of  an  order  by  the  Commission,  but  I  do  contend  that 
ordinarily  a  shipper  may  demand  an  order  affecting  such  a  rate  only 
after  we  have  considered  the  through  charge  for  the  through  service 
and  upon  a  finding  that  the  through  charge  is  unreasonable  or  dis- 
criminatory and  that  the  fault  lies  in  a  particular  proportional  rate 
as  cme  of  its  factors. 

For  these  reasons  I  am  compelled  to  withold  my  assent  to  the 
findings  and  the  order  of  the  Commission  in  this  proceeding. 

Clements,  Chairman^  also  dissenting: 

While  agreeing  to  the  dissenting  views  of  Commissioner  Harlan 
for  the  most  part,  though  not  altogether,  I  must  state  that  I  am  un- 
able to  agree  with  the  majority  of  the  Commission  in  this  case  for  the 
reason  that,  when  the  record  is  stripped  of  the  confusion  incident 
to  the  contentions  of  the  parties  and  the  manner  in  which  the  same 
are  presented,  the  alleged  discrimination  in  the  rate  adjustment 
complained  of  will  be  found,  as  I  view  it,  to  stand  in  merit  and 
principle  the  same  in  substance  as  many  other  adjustments  which 
have  not  been  condemned* 
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The  lines  north  of  the  Ohio  River  do  not  make  rates  from  Omaha 
through  Chicago  to  any  Ohio  River  crossings  which,  added  to  the 
24-cent  local  therefrom  to  Atlanta,  would  make  a  total  through 
charge  as  low  as  the  34-cent  rate  applicable  through  Memphis,  and 
through  St  LfOuis  and  the  lower  crossings.  Therefore  the  southern 
lines  here  involved  do  not  have  to  shrink  their  full  local  rates  to 
smaller  proportionals  to  meet  the  rates  applying  through  Chicago  by 
the  lower  Ohio  River  crossings  from  Omaha  to  the  southeast. 

The  southern  lines  leading  from  the  upper  crossings,  however,  have 
no  other  way  of  competing  in  rates  with  the  lines  through  Memphis 
or  St  Louis  and  the  lower  crossings  in  order  to  secure  a  share  of  the 
business  through  the  upper  crossings,  except  by  the  plan  of  propor- 
tionals which  they  have  adopted  to  equalize  through  the  upper  cross- 
ings the  through  rates  applying  via  Memphis  and  the  lower  crossings, 
or  to  reduce  their  locals  from  the  upper  crossings  to  the  present  basis 
of  proportionals  therefrom.  They  merely  have  met,  therefore,  a 
competitive  situation  as  it  exists  and  which  has  been  created  by 
other  lines  through  Memphis  on  the  one  hand,  and  St  Loub  and  the 
lower  crossings  on  the  other,  and  they  have  gone  no  further  than 
was  necessary  to  meet  this  competition.  In  other  words,  the  de- 
fendant lines  leading  south  from  the  upper  crossings  are  charging 
for  the  same  service  performed  by  them  only  so  much  less  on  part 
of  the  traffic  which  comes  to  them  there  than  on  other  parts  of  it 
as  is  necessary  under  stress  of  competition  to  secure  part  of  the  busi- 
ness that  way,  all  of  which  otherwise  would  go  by  the  lower  croasingB 
by  reason  of  the  lower  rates  made  that  way  by  action  of  the  lines 
north  of  the  river.  The  complaint  is  that  they  have  not  extended 
the  use  of  proportionals  made  to  meet  this  competitive  situation 
beyond  the  play  of  the  competition  which  they  seek  to  meet 
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No.  3553. 
C.  N.  DIETZ  LUMBER  COMPANY 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 

ET  AL. 


Submitted  March  25,  1911,    Decided  December  5,  1911. 


TiriffB  of  defendants  limit  reconsignment  privilege  under  through  rate  to  first 
48  hours  after  arrival  of  car  at  destination;  Held,  That  this  is  uot  an  un- 
reasonahle  limitation.    (}omplaint  dismissed. 

Charles  S,  Elgutter  for  complainant. 

D.  L.  Meyers  for  Atchison,  Topeka  &  Santa  Fe  Railway  Company. 

B.  B.  Scott  for  Chicago,  Burlington  &  Quincy  Railway  Company. 

Refort  of  thk  Commission. 

Br  THE  Commission  : 

The  complainant  is  a  corporation  dealing  in  lumber  at  Omaha, 
Nebr.  In  its  petition,  filed  September  26,  1910,  it  alleges  that  it  was 
compelled  to  pay  an  unreasonable  rate  for  the  transportation  of  a 
carload  of  lumber  weighing  45,500  pounds  from  Dearborn,  Tex.,  to 
Upland,  Nebr.,  because  of  an  unreasonable  provision  in  the  tariffs  of 
the  defendants  limiting  the  reconsignment  privilege  under  the 
through  rate  to  the  first  48  hours  after  the  arrival  of  a  car  at  its 
destination.  Reparation  is  asked.  The  claim  was  first  filed  with  the 
Commission  November  5,  1908. 

The  car  was  shipped  on  August  17,  1907,  by  the  McShane  Lumber 
Company,  via  the  Atchison,  Topeka  &  Santa  Fe,  consigned  to  the 
C.  N.  Dietz  Lumber  Company,  Arkansas  City,  Kans.,  where  it 
arrived  on  August  27,  1907.  On  August  29  the  freight  auditor  of 
the  Atchison,  Topeka  &  Santa  Fe  telegraphed  the  consignee  at 
Omaha,  asking  for  instructions  as  to  disposition  of  the  shipment. 
At  that  time  the  telegraph  operators  were  on  strike  and  the  com- 
plainant was  unable  to  telegraph  instructions  until  September  4, 
when  the  auditor  was  instructed  to  divert  the  car  to  E.  G.  Dey  & 
Company,  Upland,  Nebr. 

22  LaCRep. 


^76  IKTEBSTATE  COMMERCE  COMMISSION  BEP0RT8. 

At  the  time  of  the  movement  the  joint  rate  on  lumber  from  Dear- 
born to  Upland  was  34  cents  per  100  pounds^  At  that  rate  the 
charges  on  the  shipment  would  have  been  $154.70.  A  tariff  govern- 
ing the  traffic  in  question  provided : 

Wb^n  change  is  made  while  car  is  in  transit,  reconsigning  charge  will  be  9S 
per  car. 

When  change  is  made  after  car  has  reached  first  destination,  reconalgnlng 
charge  will  be: 

If  request  is  made  within  24  hours  after  arrival  at  first  destination,  |6  per  car. 

If  request  is  made  after  24  hours  and  within  48  hours,  |7  per  car. 

A  change  of  destination  shall  not  be  made  if  request  is  not  made  within  48 
hours  after  car  has  reached  first  destination. 

More  than  48  hours  having  expired  after  the  arrival  of  the  car 
at  Arkansas  City  before  orders  for  further  movement  were  received, 
the  carriers  were  compelled  under  the  tariffs  to  charge  the  combina- 
tion of  intermeiliate  rates,  which  were:  Dearborn  to  Arkansas  City, 
27^  cents  per  100  pounds;  Arkansas  City  to  Kansas  City,  20  cents; 
and  Kansas  City  to  Upland,  17  cents.  This  would  have  resulted  in 
charges  of  $293.48,  but  the  charge  between  Arkansas  City  and 
Kansas  City  was  computed  on  the  basis  of  22|  cents  and  the  aggre- 
gate amount  collected  was  $«*^04.48.  The  resulting  overcharge  of  $11 
will  be  returned  without  an  order  of  the  Commission. 

The  complainant  asks  reparation  for  the  difference  between  the 
amount  which  would  have  been  collected  under  the  joint  rate  and 
the  amount  actually  collected.  In  Conference  Rulings  Bulletin  Na 
5,  rule  53,  the  Commission  said : 


A  consignor  of  sheep,  which  were  being  graced  in  transit,  was  unable 
of  a  severe  snowstorm  to  get  the  sheep  to  the  station  l>efore  the  graslng  privi- 
lege expired  according  to  the  published  time  limit.  Upon  Inquiry  of  the  carrte 
it  was  held  that  It  can  not  lawfully  take  the  sheep  forward  on  the  rates  whtdi 
would  have  been  applicable  under  the  tariff  had  the  sheep  been  shipped  witliln 
the  time  limit 

This  means  that  carriers  can  not  lawfully  depart  from  the  tennt 
of  their  tariffs  to  meet  the  emer^ncies  that  arise  in  the  affairs  of 
their  patrons.  The  reconsi^rnment  privilege,  whereby  application  of 
the  joint  through  rate  is  secured,  is  not  one  to  be  demanded  by  the 
public  as  a  matter  of  right,  but  it  is  a  concession  voluntarily  ex- 
tended by  the  carriers,  and  its  application  must  be  uniform.  We 
do  not  find  that  the  limitation  of  the  reconsignment  privilege  onder 
the  through  rate  to  the  first  48  hours  after  the  arrival  of  a  car  at 
destination  is  unreasonable:  in  fact,  we  recognize  the  need  .of  audi 
a  limitation  to  prevent  the  use  of  cars  for  storage  purpoeeB|  one  of 
the  abuses  incident  to  an  allowance  of  the  reconsignment  priTikge. 

Upon  receipt  of  proof  that  the  overcharge  hereinbefore  referred 
to  has  been  returned,  the  complaint  will  be  dismissed. 
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No.  .^602. 

CARSTENS  PACKING  COMPANY 

V. 

OREGON  &  WASHINGTON  RAILROAD  COMPANY  ET  AL. 


Bulmiited  April  26,  1011,    Decided  December  5,  1911. 


Complaint  assails  the  relationship  between  the  rates  on  live  stock  and  the 
rates  on  the  finished  product  thereof  in  carloads  from  Portland,  Oreg.,  to 
Taooma  and  Seattle,  Wash.  Upon  the  facts  of  record;  Held,  That  the 
relationship  between  the  rates  involved  is  not  shown  to  be  unreasonable. 
Ck>niplaint  dismissed. 

/.  E.  BelcJier  and  Ellis^  Fletcher  <£  Evans  for  complainant. 
H.  E.  Spencer  for  Oregon  &  Washington  Railroad  Company. 

Report  of  the  Commission. 

Bt  the  Commission  : 

Complainant  is  a  corporation,  with  principal  places  of  business  at 
Tacoma  and  Seattle,  Wash.,  and  is  engaged  in  the  shipping  of  live 
stock,  fresh  meats,  and  other  packing-house  products.  Its  complaint, 
filed  October  24, 1910,  assails  as  unjust  and  unreasonable  the  relation- 
ship between  the  carload  rates  on  live  stock  and  the  finished  products 
thereof  from  Portland,  Oreg.,  to  Tacoma  and  Seattle.  Reparation 
is  asked. 

It  was  stipulated  at  the  hearing  that  the  petition  be  amended  by 
substituting  for  the  defendant  Oregon  &  Washington  Railroad  Com- 
pany the  Oregon-Washington  Railroad  &  Navigation  Company,  and 
the  defense  of  the  case  was  conducted  by  that  company.  It  appears 
that  all  three  of  the  defendants  operate  from  Portland  to  Tacoma 
over  rails  owned  by  the  Northern  Pacific  Railway  Company,  the  other 
two  defendants  operating  under  contracts  with  said  Northern  Pacific 
Railway  Company. 

Complainant  purchases  a  great  many  cattle,  hogs,  and  sheep  on 
the  Portland  market  and  ships  them  to  Tacoma  for  slaughter.  The 
history  of  the  genentt  rate  situation  herein  involved  is  stated  in  the 
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complainant's  brief,  as  follows :  When  complainant  commenoed  bun- 
ness  in  Taooma,  in  1903,  there  was  in  effect  a  rate  on  fresh  meats  in 
carloads  from  Portland  to  Tacoma  of  80  cents  per  100  potmda,  and 
the  live-stock  rate  was  $40.60  per  86-foot  6-inch  car.  At  that  time 
the  rate  on  fresh  meats  from  Tacoma  to  Portland  was  28  cents  per 
100  pounds,  while  the  smoked  meat  and  provision  rate  in  either 
direction  was  20  cents.  In  1907  the  live-stock  rate  was  reduced  to 
$35  per  36- foot  6-inch  car,  and  the  rate  from  Tacoma  to  Portland  on 
f re^  meats  was  raised  from  23  cents  to  30  cents  per  100  pounds.  In 
the  early  part  of  1910  the  rate  on  fresh  meats  from  Portland  to 
Tacoma  and  Seattle  was  reduced  from  30  cents  to  25  cents;  in  Sep- 
tember, 1910,  it  was  further  reduced  to  20  cents,  with  a  minimum  of 
25,000  pounds,  the  provision  rate  being  reduced  to  15  cents,  with 
minimum  weight  of  30,000  pounds. 

These  reductions  were  voluntarily  made  on  the  part  of  defendantSi 
but  there  was  no  reduction  made  at  the  time  in  the  live-stock  rate, 
and  witness  for  complainant  testified  that  as  a  result  of  this  read- 
justment in  the  relationship  of  the  several  rates  there  has  been  a  fall- 
ing off  in  complainant's  business  at  Seattle  of  11  per  cent  at  the  data 
of  the  hearing  in  this  case. 

Considerable  effort  has  been  made  to  check  the  rate  history  above 
outlined  with  the  tariffs  on  file  with  the  Commission,  and  it  appears 
that  the  rates  stated  are  substantially  correct,  and  were  in  effect  at 
one  time  or  another  during  that  period.  In  view  of  the  manner  in 
which  the  tariffs  were  published,  it  would  require  a  lengthy  state- 
ment to  set  forth  comprehensively  the  various  rates  and  dates  of 
changes  therein.  It  will  not  be  necessary,  howev^,  to  state  more 
than  has  already  been  presented. 

It  is  averred  in  general  terms  that  the  adjustment  herein  eom- 
plained  of  was  made  to  satisfy  special  interests,  namely,  the  UnioD 
Meat  Company,  of  Portland,  Oreg.,  and  that  if  it  is  allowed  to 
stand  the  policy  thus  inaugurated  will  be  continued  and  further 
readjustments  will  be  made  which  will  play  into  the  hands  of  the 
^  beef  trust  '^  and  will  eventually  ^^  clean  up "  the  small  packm 
in  the  western  country  one  at  a  time,  as  it  is  asserted  has  been  so 
successfully  consummated  in  the  east.  It  is  alleged  that  the  trafle 
officials  of  the  Oregon-Washington  Railroad  A  Navigation  Company, 
who  are  responsible  for  this  adjustment  of  rates,  have  simply 
the  victims  of  the  beef  trust,  as  they  have  naturally  been 
to  secure  for  their  allied  lines  the  transccHitinental  buaineaa  of  the 
large  packers  of  the  east.  These  general  averments  are  apparently 
deductions  from  complainant^s  grievance  against  the  present  adjoil* 
ment.  and  it  does  not  appear  what  justification  may  exist  therafor, 
as  they  arc  not  accompanied  by  specific  evidence  as  to  the  facta. 
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It  may  be  restated  that  there  is  no  issue  in  this  case  as  to  the  in- 
trinsio  reasonableness  of  the  rates.  As  is  said  on  behalf  of  com- 
plainants: 

We  do  not  dalm  that  |36  rate  on  live  stock  is  too  high  in  and  of  Itself, 
bot  hi  Its  relation  to  the  rate  on  finished  product  in  the  same  direction  it  is 
entirdy  oat  of  reason,  and,  as  a  matter  of  fact,  under  the  conditions  Tacoma  or 
Seattle  can  not  ship  fresh  meats  to  Portland. 

The  contention  of  complaint  is  that  the  rate  of  $35  per  car  should 
be  reduced  to  $26  per  36- foot  6-inch  car.  It  appears  that  live  stock 
is  cheaper  in  Portland  than  in  Tacoma,  it  being  stated  by  one  wit- 
ness that  this  ditference  in  value  relates  to  the  difference  in  the  cost 
of  transportation  from  Portland  to  Tacoma. 

Formerly  the  rate  on  the  product  from  Tacoma  to  Portland  was 
28  cents,  while  the  rate  in  the  opposite  direction  was  30  cents  and  it 
was  under  such  an  arrangement  that  the  complainant^s  business  was 
built  up.  It  appears  from  the  record,  however,  that  the  30-cent  rate 
from  Portland  to  Tacoma  was  prohibitory,  and  one  of  the  reasons 
given  by  defendants  for  reducing  it  was  in  order  that  the  traffic  might 
move. 

Testimony  was  offered  to  show  the  relationship  between  the  gross 
weight  of  the  live  steer,  sheep,  or  hog  and  the  net  weight  of  dressed 
products,  it  being  asserted  that  from  100  pounds  of  live  weight  com- 
plainant gets  in  dressed  meat,  from  cattle,  57  to  58  poimds;  from 
sheep,  45  to  48  pounds ;  and  from  hogs,  75  to  80  pounds ;  and  that  in 
order  for  complainant  to  secure  as  much  fresh  meat  from  the  live 
animal  at  its  establishment  at  Tacoma  as  the  shipper  at  Portland 
would  ship  in  one  car  of  that  commodity  to  Tacoma  or  Seattle,  it 
would  be  necessary  for  complainant  to  ship  two  cars  of  live  stock; 
that  two  cars  of  live  stock  would  cost  complainant  $35  each,  or  $70, 
while  the  shipper  of  dressed  meats  from  Portland  to  Tacoma  or 
Seattle  for  the  same  quantity  would  have  to  pay  only  $50.  This,  it  is 
asserted,  measures  the  amount  of  the  disadvantage  under  which  the 
complainant  is  laboring.  Comparisons  were  made  of  the  difference 
between  the  relationship  complained  of  and  the  relationship  between 
rates  on  live  stock  and  on  the  dressed  products  in  other  territories, 
but  it  is  averred  on  behalf  of  defendants  that  the  adjustment  be- 
tween Portland  and  Tacoma  and  Seattle  is  one  which  was  made  by 
the  defendants  largely  upon  commercial  conditions  peculiar  to  that 
territory,  in  meeting  which  the  defendants  were  clearly  within  their 
legal  rights. 

Exhibits  were  introduced  to  show  the  distance  the  Portland 
packers  can  ship  in  carloads  in  comparison  with  the  distances  that 
are  reached  upon  rates  of  the  same  amount  from  Tacoma  and  Seattle. 
These  exhibits,  however,  would  seem  to  be  more  appropriate  in  sup- 
port of  an  issue  as  to  the  reasonableness  of  the  rates  in  and  of  them- 
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selves  and  are  not  very  illuminating  when  considering  solely  the 
issue  of  the  reasonableness  of  a  particular  relationship  between  the 
rates  on  a  commodity  in  different  stages  of  manufacture. 

The  defendants  assert  that  so  long  as  the  rates  northbound  and 
southbound  between  Tacoma  and  Seattle  and  Portland  are  kept  on 
a  parity  there  can  be  no  discrimination  against  either  of  those  cities. 
They  further  state  that  when  the  live-stock  rate  from  Portland  to 
Tacoma  was  $40.60  per  car  and  the  fresh-meat  rate  amounted  to  $80 
per  car  there  was  no  complaint  as  to  the  relation  of  the  rates,  but 
when  the  charges  were  changed  to  $35  for  live  stock  and  $50  for  fredi 
meats  complainants  became  dissatisfied.  They  call  attention  to  the 
fact  that  the  difference  per  car  in  the  former  instance  is  82.8  per 
cent,  while  in  the  latter  it  is  30  per  cent,  and  that  the  net  difference 
in  the  rate  adjustment  amounts  to  2.3  per  cent. 

The  principal  witness  of  defendant  stated  that  one  of  the  con- 
trolling reasons  for  the  present  adjustment  was  that  the  Portland 
people  in  urging  the  change  had  referred  to  the  adjustment  between 
Chicago  and  the  Missouri  River,  also  Chicago  and  St  Paul,  and 
asked  for  lower  rates  on  fresh  meats  and  packing-house  prodocts. 
They  thought  that  the  rate  on  the  products  should  be  as  low  as  or 
lower  tlian  the  rates  on  live  stock.  This  witness  testified  that  he  was 
surprised  to  find  that  the  rates  were  lower  on  fresh  meats  and  padc- 
ing-house  products  than  on  live  stock  in  the  eastern  territory  re- 
ferred to.  but  that  when  he  came  to  consider  the  claims  that  are 
made  for  loss  and  damage  on  live  stock  he  realized  that  as  a  risk 
proposition  the  fresh  meat  was  a  better  commodity  to  handle.  He 
had  in  mind  also  the  expedited  service  required  for  live  stock  and 
the  return  transportation  for  parties  in  charge  of  the  live  stock.  He 
finally  concluded  that  there  was  not  any  good  reason  why  the  rates 
fehould  not  be  approximately  the  same  and  he  felt  that  the  adjust- 
ment would  have  to  be  made,  and  that  if  it  were  not  made  voluntarilji 
the  carrier  would  be  compelled  to  make  it.  This  witness  stated  that 
the  carrier  first  published  a  rate  on  fresh  meats  of  25  cents,  PorUand 
to  Tacoma,  in  the  hope  of  getting  some  business.  The  traffic  did  not 
move,  however,  and  a  rate  of  20  cents,  which  was  insisted  upon,  wts 
established,  though  the  minimum  was  raised  to  25,000  pounds.  It 
was  further  testified  that  the  consuming  territory  tributary  to  Taconia 
and  Seattle  is  larger  than  that  in  the  neighborhood  of  Portland,  and, 
further,  that  Portland  is  compelled  to  pay  more  than  Seattle  and 
Tacoma  for  the  transportation  of  cattle  from  points  on  the  Northern 
Pacific  and  the  Great  Northern. 

One  of  the  arguments  advanced  on  behalf  of  complainant  in  sop- 
port  of  the  allegation  that  the  present  adjustment  is  unreasonaUs 
is  that  it  is  impossible  to  bring  cattle  from  Portland,  slaughter  th 
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at  Taooma  or  Seattle,  and  then  reship  to  Portland,  as  it  would  cost 
complainant  $70  to  bring  the  required  amount  of  live  stock  to  Ta- 
coma,  and  $80  to  bring  the  required  amount  of  live  stock  to  Seattle  to 
make  one  carload  of  dressed  meats,  and  that  it  would  cost  $50  per  car 
to  get  the  same  to  Portland  again,  making  the  total  in  the  case  of  Ta- 
ooma  $120,  and  in  the  case  of  Seattle  $130.    Complainant  concludes — 

From  this  it  would  appear  that  it  would  pay  complainant  to  move  to  Portland 
or  at  least  slaughter  there,  but  it  must  be  remembered  that  complainant  has 
an  UiTcatment  at  Tacoma  and  Seattle  on  which  it  could  not  realize  anything  if 
such  a  more  were  made. 

From  the  whole  record  in  this  case  the  conclusion  is  inevitable 
that  complainant  is  seeking  to  have  the  Commission  equalize  Tacoma 
and  Seattle  with  Portland  as  a  slaughtering  center.  Doubtless  due 
to  her  natural  location  Portland  has  certain  advantages  as  a  live-stock 
market,  and  the  testimony  is  that  the  prevailing  prices  of  live  stock 
are  somewhat  lower  there  than  at  the  cities  on  the  Sound.  The  record 
does  not  show  that  this  condition  is  due  to  any  unjust  arrangement 
of  rates,  and  it  is  well  settled  that  it  is  not  the  function  of  the  Com- 
mission to  equalize  communities  in  matters  of  this  character. 

With  regard  to  the  relationship  which  rates  on  live  stock  should 
bear  to  those  on  fresh  meats  and  products,  the  Commission  has  held 
that  in  fixing  rates  on  competitive  articles  the  relation  should  be 
det^mined  on  the  basis  of  the  difference  in  the  cost  of  service  in  the 
transportation  of  such  articles,  and  that  many  of  the  other  considera- 
tions entering  into  the  establishment  of  rates  upon  independent  or 
isolated  articles  should  be  in  large  part  eliminated.  The  testimony 
in  this  case  is  that  the  cost  of  transportation  in  the  case  of  live  stock 
and  the  products  of  live  stock  is  approximately  the  same,  and  this  is 
not  at  variance  with  our  general  knowledge  of  the  situation.  Based 
on  the  same  minimum  carload  weight  for  both  movements  of  25,000 
pounds,  at  the  per-car  rate  on  live  stock,  $35  per  36-foot  6-inch 
ear,  the  rate  would  be  14  cents  per  100  pounds  for  the  movement  to 
Tacoma  and  16  cents  to  Seattle.  When  these  rates  are  compared  with 
the  rate  on  fresh  meats  from  Portland  to  Tacoma  and  Seattle  of  20 
cents  per  100  pounds,  it  will  be  seen  that  at  the  present  time  the 
rates  on  live  stock  are  lower  than  the  rates  on  fresh  meats.  Upon 
the  record  it  is  our  conclusion  that  the  adjustment  complained  of  has 
not  been  shown  to  be  unreasonable,  and  the  complaint  will  therefore 
be  dismissed. 

22  L  a  a  Bep. 


82  INTEBSXAXfi  GOMM£BC£  COMMISSION   BEPOBTB. 


No.  8029. 
GEORGE  M.  SPIEGLE  &  COMPANY  ET  AL. 

V. 

SOUTHERN  RAILWAY  COMPANY. 


Submitted  May  IH,  J9H.    Decided  December  6,  1911. 


Awnrd  of  ropnrntlon  ordered  iiiK>n  additional  flndings  made  heretn. 

Mortimer  C.  Rhone  for  complainants. 
Claudian  B.  Northrop  for  defendant. 

Suppi^MENTAL  Report  of  the  Commission. 

Lane,  Commissioner: 

On  the  hearing  of  this  case  counsel  for  the  parties  agreed  that  if 
the  Commission  should  find  that  the  complainants  were  entitled  to 
reparation  they  would  enter  into  a  stipulation  covering  the  amount 
due  under  such  findinp.  In  our  opinion  of  November  7,  1910,  19 
I.  C.  C.  Rep.,  .VJ*2,  we  held  that  the  complainants  were  entitled  to 
reparation  and  said  that  the  amount  of  reparation  to  be  awarded 
would  be  the  subject  of  further  action  of  the  Commission.  This  was 
done  to  enable  the  parties  to  agree  on  the  amount  of  the  award. 
They  have  been  unable  to  agree,  and  it  has  l)ecome  necessaiy  for  as 
to  make  a  specific  finding  on  that  subject. 

The  complainants  asked  for  reparation  in  the  sum  of  $3,682.02  on 
450  cars  which  moved  into  Newport,  Tenn.,  between  February  88, 
190C,  and  November  28,  1910.  upon  which  charges  were  paid  for  the 
milling-in-transit  privilege.  The  Commission  held  that  reparation 
should  be  made  on  the  basis  of  the  rates  applicable  at  Johnson  City. 
The  latter  city  had  no  transit  privilege  on  lumber  originating  in 
North  Carolina,  consequently  in  our  computations  all  North  Garoltna 
shipments  have  been  dismissed  from  consideration.  The  milling-in* 
transit  rate  at  both  Newport  and  Johnson  City  had  for  some  time 
been  2  cents  per  100  pounds,  with  prescribed  carload  minima,  and 
remained  the  same  as  to  both  points  until  March  27,  1908,  when  the 
minimum  charge  was  raised  at  Newport  from  $5  to  $6  per  car.    On 
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April  3,  succeeding,  the  same  increase  was  made  effective  at  Johnson 
City.  However,  no  shipments  moved  into  Newport  in  the  intermi 
that  were  affected  by  the  rule.  The  tariff  which  brought  about  a 
change  in  the  relative  status  of  the  two  points  became  effective  Jan- 
uary 15, 1909,  when  Johnson  City  was  given  a  flat  rate  of  $2  per  car, 
while  the  Newport  rate  remained  unchanged.  On  May  16,  1910,  the 
rate  at  Johnson  City  was  made  1  cent  per  100  pounds,  and  remained 
at  that  figure  for  the  remainder  of  the  period  covered  by  the  claim 
in  this  case.  The  number  of  inbound  cars  at  Newport  from  January 
15,  1909,  on  which  reparation  is  awarded  is  128.  On  those  which 
moved  into  Newport  between  January  15, 1909,  and  May  16, 1910,  we 
find  the  amount  of  recovery  by  deducting  $2,  the  rate  at  Johnson 
City,  from  the  transit  charge  collected  from  complainant,  the  balance 
being  the  amount  of  the  reparation  awarded.  On  shipments  moving 
in  subsequent  to  the  latter  date.  May  16,  1910,  to  November  28,  1910, 
the  amount  of  reparation  is  ascertained  by  dividing  the  transit  charge 
by  two. 

We  find,  therefore,  that  complainants  are  entitled  to  reparation  in 
the  sum  of  $720.40,  with  interest  from  December  31, 1910. 

An  order  will  be  issued  accordingly. 
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No.  3379. 
ELK  CEMENT  &  LIME  COMPANY  ET  AL. 

V, 

BALTIMORE  &  OHIO  RAILROAD  COMPANY  ET  AL. 


Bulnnitted  November  9,  lOft.    Decided  December  12,  1911. 


Ratefli  on  cement  in  carlonds  whoo  Hhipped  from  the  I^hlgh  Vallej  diitiicl  lo 
eantern  PennHylviinln  and  western  New  Jersey  to  Iletrolt,  Mich.,  and  othar 
central  freight  association  points,  found  to  be  unduly  discrlminatorj  ^f^fi^ 
shi|)|»er8  from  the  Michigan  district,  and  defendants  are  required  to  remoTV 
such  discrimination. 

Hal.  17.  Smith  for  complainants. 

Edward  liarton  for  Baltimore  &  Ohio  Railroad  Company;  Balti- 
more &  Ohio  Southwestern  Railroad  Company;  and  Cincinnatii 
Hamilton  &  Dayton  Railway  Company. 

O.  E.  Butter  field  for  New  York  Central  Lines. 

G.  ir.  Kretzinger  for  Orand  Trunk  Western  Railway  Company. 

A'.  5.  Brown,  C.  IL  Stingon,  and  //.  //.  Watts  for  Wabash  Rail- 
road Company. 

Billsj  Streeter  cO  Parker  for  Pere  Marquette  Railroad  Company. 

Report  of  thb  Commission.  . 

MrCifoRD,  ComminBwner: 

The  complainants  nre  corporations  organized  under  the  laws  of 
the  state  of  Michigan  and  ure  engaged  in  the  manufacture  and  sale 
of  cement.  The  mills  of  complainants  are  located  at  various  points, 
averaging  about  150  miles  distant  from  Detroit,  Mich.  These  points 
may  be  described  as  located  around  Detroit  in  a  half  circle. 

It  is  alleged  in  the  complaint,  in  substance,  that  freight  rates  on 
carload  shipments  of  cement  from  manufacturing  plants  located  in 
eastern  Pennsylvania  and  western  New  Jersey,  known  as  the  Lehigh 
Valley  district,  are  so  low  when  compared  with  rates  from  the  plants 
of  complainants  to  consuming  points  in  central  freight  association 
territory  that  they  constitute  undue  and  unreasonable  preference  and 
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advantage  to  shippers  from  the  Lehigh  Valley  district.  In  the 
prayer  of  the  complaint  the  Commission  is  requested  to  require  the 
carriers  making  and  participating  in  the  rates  to  cease  and  desist 
from  such  discrimination.  The  Commission  is  also  asked  to  establish 
oonmiodity  rates  from  the  plants  of  complainants  to  all  points  in 
central  freight  association  territory  which  shall  bear  a  proper  and 
just  relation  to  commodity  rates  now  in  effect  to  the  same  points  from 
the  mills  located  in  the  Lehigh  Valley  district. 

We  may  dismiss  without  further  consideration  or  discussion  the 
question  of  the  establishment  by  order  of  the  Commission  of  com- 
modity rates  from  complainants'  mills  to  all  points  in  central  freight 
association  territory,  for  the  reason  that  there  is  not  sufficient  testi- 
m<Hiy  in  the  record  to  warrant  a  finding  of  such  a  sweeping  character. 
There  are  many  mills  located  at  various  and  widely  scattered  points 
in  the  territory  in  question  in  practically  all  directions  from  mills  of 
the  complainants.  Therefore  the  establishment  of  commodity  rates 
that  will  be  reasonable  and  just  to  shippers  and  carriers  and  shall  be 
80  adjusted  as  not  unduly  to  discriminate  between  competing  points 
is  a  task  the  Commission  could  not  properly  undertake  except  upon 
the  fullest  inquiry  at  which  all  interests  were  represented  with  ample 
importunity  to  be  heard.  This  leaves  for  consideration  the  question 
whether  the  adjustment  of  rates  between  the  Lehigh  Valley  district 
mills  and  competitive  points  in  central  freight  association  territory  is 
discriminatory  as  compared  with  rates  from  complainants'  mills  to 
the  same  points. 

The  first  cement  mills  of  any  importance  in  this  country  were 
erected  in  the  Lehigh  Valley  district.  Prior  to  the  time  cement  was 
produced  in  large  quantities  in  this  region  practically  all  of  this 
conrmiodity  was  imported  from  Europe.  It  is  asserted  by  complain- 
ants, and  not  disputed,  that  very  low  rates  of  freight  were  made  from 
seaboard  points  to  induce  the  movement  of  the  imported  product  to 
the  consuming  markets  throughout  the  country,  particularly  to  points 
in  central  freight  association  territory.  After  cement  production  was 
well  established  in  the  Lehigh  Valley  district,  the  low  rates  were 
continued  and  have  been  maintained  with  some  variations  but  on 
substantially  the  same  basis  to  the  present  time. 

About  the  year  1897  cement  began  to  be  manufactured  in  large 
quantities  from  rock  deposits  around  Detroit  as  well  as  from  deposits 
of  marl  found  near  the  shores  of  Lake  Superior.  It  is  asserted  there 
18  now  invested  in  the  industry  near  Detroit  about  $15,000,000,  and 
14  mills  have  an  annual  capacity  of  about  5,000,000  barrels,  with  an 
output  of  about  3,500,000  barrels.  In  the  Lehigh  Valley  district  there 
16  mills,  and  the  Government  reports  show  their  capacity  to  be 
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about  30,000,000  barrels  yearly,  with  an  output  of  about  20,000,000 
barrela 

Durinfi^  the  period  from  1898  to  1907  the  price  of  cement  at  the 
mills  varied  from  $1.65  to  $2  per  barrel,  and  from  1907  to  the  present 
time  the  price  has  varied  from  80  to  90  cents.  So  far  as  appears 
from  the  evidence,  the  cost  of  production  in  the  liehigh  Valley  dis- 
trict is  about  the  same  as  at  the  mills  of  complainants.  The  cement 
is  substantially  of  the  same  character  whether  produced  in  the 
Lehigh  Valley  district  or  in  the  Michigan  district,  and  it  is  ail  used 
for  the  same  purpose  and  finds  sale  in  the  same  markets. 

Complainants  assert  that  they  have  operated  under  a  freight-rate 
handicap  ever  since  they  began  the  manufacture  of  cement,  but  that 
it  was  not  felt  to  any  disastrous  extent  so  long  as  cement  at  the  mills 
sold  for  $1.25  per  barrel  or  more,  and  prior  to  a  general  advance 
in  freight  rates  from  and  to  points  in  central  freight  association  ter- 
ritory which  took  place  in  the  year  1907.  Complainants  further  assert 
that  the  comparatively  low  freight  rates  accorded  the  Ix?high  Valley 
district  producers  enable  them  to  invade  the  Detroit  and  other  central 
freight  association  consuming  markets  and  sell  cement  therein  at 
prices  which  are  below  a  reasonable  profit  to  Michigan  producers,  and 
that  the  Lehigh  Valley  district  mills  have  entered  into  an  agreement 
whereby  cement  is  sold  throughout  trunk  line  territory  at  prices 
sufficiently  high  to  enable  them  to  sell  in  central  freight  association 
territory  at  an  actual  loss,  thus  making  prices  in  the  latter  territory 
which  are  ruinous.  The  testimony  seems  to  substantiate  the  state-, 
ments  respecting  the  practice  of  the  I^high  Valley  district  producersi 
but  whether  these  statements  be  tnie  or  not.  the  commercial  condition 
thus  presented  is  one  which  the  Commission  is  not  empowered  to 
remedy  under  the  law.  In  so  far  only  as  any  undue  discrimination  in 
the  freight-rate  adjustment  may  have  aided  to  bring  about  the  condi- 
tion complained  of  has  the  Commission  any  regulating  authority. 

Turning  now  to  the  rate  situation,  we  find  that  rates  from  the 
liehigh  Valley  district  mills  to  Detroit  are  11.25  cents  per  100  pounds; 
from  Detroit  to  the  I^ehigh  Valley  mills  the  rates  to  some  of  the 
liehigti  Valley  district  points  are  134  and  to  others  15|  cents.  The 
rate  from  the  I^high  Valley  district  mills  to  (Tiioago  is  15  cents,  and 
from  Chicago  to  New  York  20  cents.  Detroit  being  a  78-per-cent 
rate  ptnnU  the  rate  from  the  latter  point  to  New  York  is  15^  cents, 
and  the  rate  from  New  York  to  Chicago  is  20  cents. 

In  1907  the  central  freight  a*:<ociation  carriers  checked  in  an  ad- 
vance of  rates  from  and  to  points  in  that  territory  which  were 
appn)ximately  73^  p«»r  i-t-nt  of  the  sixth  class  mileage  scale.  This 
check  was  not  made  applicable  to  complainants*  mills,  however,  for 
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the  reason  that  the  check,  so  far  as  it  applied  to  shipments  to  Detroit, 
was  enjoined  by  a  federal  court.  Rates  at  the  present  time  from 
complainants'  mills  to  Detroit  are  lower  than  generally  prevail  in 
that  territOTy.  An  advance  of  about  1  cent  per  100  pounds  was  filed 
with  the  Conmiisgion,  but  was  suspended  under  the  provisions  of  the 
fifteenth  section  of  the  act,  and  is  disposed  of  in  the  case  entitled  In 
the  Matter  of  the  Investigation  and  Suspension  of  Advances  in  Rates 
by  Carriers  for  the  Transportation  of  Cement  Originating  in  Central 
Freight  Association  Territory^  22  I.  C.  C.  Rep.,  90. 

An  examination  of  rates  from  the  Lehigh  Valley  district  to  cen- 
tral freight  association  territory  points  shows  that  they  average 
about  62  per  cent  of  the  sixth  class  rate.  While  it  is  true  that  the 
sixth  class  mileage  scale  used  in  central  freight  association  territory 
is  not  used  in  making  rates  from  trunk  line  points  to  that  territory 
or  in  trunk  line  territory,  there  is  no  material  difference  between 
the  regular  sixth  class  rate  between  New  York  and  Chicago  scaled 
down  to  intermediate  points  and  the  rates  resulting  from  an  applica- 
tion of  the  mileage  scale.  For  example,  the  mileage  scale  carries  rates 
for  a  distance  of  450  miles  only.  If,  however,  it  is  extended  to  600 
miles  pro  rata,  it  will  bring  the  sixth  class  rate  for  that  distance 
to  18  cents,  and  73^  per  cent  of  18  cents  is  13.19  cents.  Detroit  is 
600  miles  from  Coplay,  the  Lehigh  Valley  district  basing  point  If 
the  Detroit  rate  be  figured  on  the  basis  of  the  trunk  line  New  York- 
to-Chicago  rate  the  result  is  substantially  the  same.  Detroit  would 
then  get  78  per  cent  of  73^  per  cent  of  23  cents,  Coplay  to  Chicago 
sixth  class  rate,  or  a  rate  of  13.15  cents. 

The  following  table  gives  sample  rates  from  one  of  the  Michigan 
mills  to  points  in  central  freight  association  territory,  which  may 
be  compared  with  rates  from  Coplay,  Pa.,  to  the  same  point  in  an- 
other table  set  out  below : 


Rates  from  Netoago,  Mich.,  188  mUes  from  Detroit 


Toledo.  Ohio 

nadlAT.  Ohio.... 
ik>rlnsfleld.  Ohio. 
Van  Wen.  Ohio . . 

Dajton.  Ohio 

8oaU>  Bend,  Ind  . 

Elkhart,  Ind 

Won  Wftyne,  Ind . 
honngpon,  Ind.. 
IndiADApolla.  Ind 

Chicaffo,  111 

fCankAkee.  lU.... 

DMTille.  Ill 

DceAUxr.Ill 

Sprloffteld.  111... 


To- 


Rate  per 

100 

Distance. 

pounds. 

OenU. 

MUet. 

61 

216 

H 

260 

n 

347 

8 

211 

91 

825 

6 

166 

6 

166 

7 

178 

8 

236 

9 

809 

« 

213 

6 

268 

94 

819 

10 

896 

111 

484 

Rate  per 

ton  per 

mile. 


MilU. 
6.5 
6.5 
5.4 
7.6 
5.8 
7.2 
7.2 
7.8 
6.7 
5.8 
5.6 
4.5 
5.9 
5.0 
5.8 
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Rates  from  Copley,  Pa, 


To- 


Toledo.  Ohio..... 
Flndlav.Ohlo... 
BpriDffl^ld.  Ohio. 
Van  Wert.  Ohio . 

Dayton.  Ohio 

Pouth  Brad.  Ind  . 

Rlkhart,  Ind 

Fort  Wajne.  Ind , 
lionuuqmrt,  Ind.. 
Inalanapoliti,  Ind 

Chicago,  111 

Kankakee.  111.... 

DanTlIle.  Ill 

Decatur.  Ill 

Sprinirfleld.  Ill  .. 


Rateper 

DMaoee. 

Rateper 

too  per 

Bile. 

OmCf. 

JfOet. 

MOU. 

11.36 

680 

8.4 

11.60 

604 

8.8 

1^10 

730 

8.8 

12.45 

710 

8.4 

12.80 

744 

8.8 

14.80 

7V1 

8w6 

14.80 

788 

8.8 

18.30 

725 

8.8 

14.fi0 

886 

8.6 

13.  W 

an 

8.8 

16.00 

881 

8.4 

16.00 

881 

8.8 

16.00 

881 

8.8 

W.7 

976 

8.4 

17.9 

1,018 

8.8 

It  is  a  rule  too  well  settled  to  need  discussion  that  as  distance  in- 
creases the  rate  per  ton  per  mile  decreases,  and  merely  because  a 
greater  distance  point  has  a  lower  rate  per  ton  per  mile  thsm  a 
shorter  distance  point,  discrimination  does  not  necessarily  result.  It 
is  equally  well  settled,  however,  that  rates  must  not  only  be  reason- 
able in  and  of  themselves,  but  they  must  also  be  relatively  reason- 
able. The  duty  imposed  by  law  is  to  give  equal  treatment  to  all 
shippers,  and  this  includes  the  right  to  reach  competitive  markets  on 
relatively  equal  terms.  Carriers  are  not  re<]uired  by  law,  and  could 
not  in  justice  be  required,  to  equalize  natural  disadvantages,  such  as 
location,  cost  of  pn)duction  and  the  like,  but  they  may  not  in  any 
manner  whatsoever  unduly  prefer  one  set  of  shippers  entitled  to  equal 
treatment  over  another,  or  one  locality  over  another. 

The  defendants  to  this  proceeding  are  parties  to  joint  through  rate« 
from  liehigh  Valley  district  mills  to  Detroit  and  other  points  in  cen 
tral  freight  association  territory.  We  find  that  the  rates  they  make 
to  those  points  are  on  a  lower  basis  than  those  they  make  from  Detroit 
and  other  points  to  competitive  points,  distance  considered.  At  the 
hearing  the  defendants  presented  no  evidence  with  respect  of  the  rea- 
sonableness of  the  adjustment  It  was  their  contention  in  brief  and 
on  argument  that  no  dis(*riiiiination  could  be  predicated  on  rates  from 
the  mills  of  complainant  to  Detroit  and  other  points  in  central  freight 
association  territorA\l>ecause  in  every  instance  there  is  a  higher  aggre- 
gate charge  from  the  Lehigh  Valley  district.  With  this  contentioD 
we  can  not  agree.  If  the  contention  of  the  defendants  is  the  law,  then 
followed  to  its  logical  conclusion  carriers  would  have  the  right  to 
completely  nullify  distance  and  give  shippers  far  removed  from  oon 
suming  markets  absolute  control  of  prices  in  such  markets  as  against 
shippers  located  near  thereto.    Indeed,  it  is  charged  by  the  complain- 
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ants  in  this  case  that  when  Liehigh  Valley  district  shippers  have  sup- 
plied the  eastern  markets  they  "  dump  "  their  surplus  in  Detroit  and 
other  central  freight  association  points  at  less  than  cost  of  manufacture 
and  make  prices  so  low  that  the  business  is  no  longer  profitable.  It 
appears  to  be  the  practice  of  all  cement  producers  to  ^'  dump  "  their 
surplus  product  in  certain  large  competitive  consuming  markets,  but 
the  complainants  assert  that  when  they  undertake  to  rid  themselves  of 
their  surplus  they  are  confined  in  their  markets  and  are  compelled  to 
ship  under  rates  of  freight  which  are  much  higher  than  those  enjoyed 
by  their  competitors.  From  the  figures  given  herein  it  is  clearly 
apparent  that  the  Michigan  cement  manufacturer  can  not  ship  to  the 
east  for  any  great  distance,  nor  can  he  do  so  to  most  points  in  cen- 
tral freight  association  territory  except  he  meets  the  competition 
from  the  I^igh  Valley  district  shippers.  In  so  far  as  the  carriers 
which  make  joint  through  rates  to  Detroit  and  other  consuming  points 
also  make  rates  from  the  Lehigh  Valley  district  mills  to  competitive 
central  freight  association  points,  they  unduly  discriminate  against  the 
Michigan  producers  and  relatively  they  are  at  a  disadvantage.  Indi- 
ana Steel  cfe  Wire  Company  v.  C,  R.  /.  dk  P,  By.  Co.^  16  I.  C.  C.  Rep., 
165;  Railroad  Commission  of  Tennesseey.  A.  A,  R.  R.  Co.,  17  I.  C.  C. 
Bep.,  418. 

Considering  all  the  facts  and  circumstances,  we  are  of  opinion  that 
there  is  discrimination  against  the  mills  of  the  complainants  for 
which  the  defendants  in  this  case  are  responsible  and  which  they  may 
be  properly  required  to  remedy.  It  would  appear  that  the  discrimina- 
tion against  complainants  is  represented  by  the  difference  between  the 
rates  charged  them  and  the  Lehigh  Valley  district  shippers  for  rela- 
tive distances,  but  from  this  record  it  is  impossible  to  determine 
whether  that  discrimination  extends  to  all  competitive  points  in  cen- 
tral freight  association  territory  or  whether  there  ought  to  be  a  change 
of  rates  to  the  same  extent  to  all  such  points.  Under  these  circum- 
stances we  will  not  make  an  order  at  this  time,  but  will  expect  defend- 
ants to  check  in  rates  to  and  from  points  in  central  freight  associ- 
ation territory  which  shall  not  discriminate  against  mills  of  the  com- 
plainants. If  this  is  not  done  on  or  before  February  1,  1912,  an 
appropriate  order  will  be  issued,  and  the  case  is  held  open  for  that 
purpose. 
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Investigation  and  Suspension  Docket  No.  87. 

IN  THE  MATTER  OF  THE  INVESTIGATION  AND  SUSPEN- 
SION OF  ADVANCES  IN  RATES  BY  CARRIERS  FOR  THE 
TRANSPORTATION  OF  CEMENT  ORIGINATING  IN  CEN- 
TRAL FREIGHT  ASSOCIATION  TERRITORY. 


Bufmiited  October  16,  191 L    Decided  December  It,  1911. 


Under  the  circumstaDces  ditK^losed  by  the  record.  It  appears  that  the  csrrlen  Is 
thia  caae  have  sustained  the  burden  of  prtMf  which  the  statute  casts  Qpoo 
them  In  regard  to  advances  In  the  Interstate  cement  rates  compUlnsd  oC. 
The  tariffs  currying  such  advanced  rates  should  be  allowed  to  go  Into  effect 
on  the  date  to  which  they  have  been  suHpended  by  an  order  of  this  Com- 
mission. 

Edward  Barton  for  Baltimore  &  Ohio  Railroad  Company;  Bslti- 
more  A  Ohio  Southwestern  Railroad  Company;  and  Cincmnsti, 
Hamilton  A  Dayton  Railway  Company. 

O.  E\  B%Uterfield  for  New  York  Central  Lines. 

O.  W.  Kretzinger  for  Grand  Trunk  Western  Railway  Company. 

A^.  8.  Brown,  C.  //.  8tin8on,  and  77.  //  Watts  for  Wabash  RsilrcMid 
Company. 

BUU,  Streeter  c£  Parker  for  Pere  Marquette  Railroad  Company. 

Ual.  U.  Smith  for  certain  interested  cement  shippers. 

Report  op  thb  Commission. 

McChosd,  CommUsioner: 

Under  the  provisions  of  section  15  of  the  act.  the  Commisaoin  sus- 
pended the  following  tariffs  until  December  29,  1911 :  Wabash  Rail- 
road Company  Supplement  No.  7  to  I.  C.  C.  No.  1906;  Grand  Trunk 
Railway  System  Supplement  No.  IG  to  I.  C  C.  No.  A-1192;  Cleve- 
land, Cincinnati.  Chicago  &  St  Louis  Railway  Company  and  Cincin- 
nati Northern  Railway  Company  Supplements  Nos.  13  and  14  to 
I.  C.  C.  No.  5170;  Lake  Shore  A  Michigan  Southern  Railway  Com- 
pany Supplement  No.  8  to  L  C.  C.  No.  A-2543;  Michigan  Central 
Railroad  Company  Supplement  Na  8  to  L  C.  C.  Na  3539. 

The  suspended  tariffs  carried  advances  in  rates  on  cement  in  ear- 
loads  from  Michigan.  Indiana,  Ohio,  and  other  points  to  Detroit, 
Mich.,  Toledo,  and  Sandusky,  Ohio,  of  from  one-ludf  cent  to  one  and 
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a  half  cents  per  100  pounds  over  existing  rates.  There  were  advances 
named  in  these  tariffs  from  certain  distant  points,  such  as  St.  Louis, 
Mo.,  but  so  far  as  appears  no  cement  ever  moves  from  these  distant 
points  and  the  advance  therefrom  is  not  material  to  this  mquiry. 

At  the  hearing  it  developed  that  the  rates  really  in  controversy 
were  those  from  cement  mills  in  the  Michigan  district  to  Detroit. 
Mills  in  this  district  are  located  around  the  city  of  Detroit  at  an 
average  distance  of  about  150  miles.  By  far  the  larger  number  of 
the  rates  advanced  apply  only  intrastate,  over  which  the  statute  gives 
this  Commission  no  jurisdiction.  The  interstate  rates,  about  which 
testimony  was  offered,  are  those  from  Stroh,  Ind.,  Toledo,  Sandusky, 
and  Baybridge,  Ohio,  to  Detroit.  The  rate  from  Stroh  was  consid- 
ered the  key  to  the  adjustment  throughout  the  territory.  Stroh  is  a 
point  situated  on  the  Wabash  Railroad,  about  131  miles  from  Detroit. 
It  appears  that  in  the  year  1907  carriers  in  central  freight  association 
territory  posted  rates  from  and  to  all  points  in  that  territory  on 
cement  which  approximate  73^  per  cent  of  the  sixth  class  mileage 
scale.  Certain  producers  of  cement  in  and  around  Detroit  secured 
an  injunction  from  a  federal  court  restraining  the  application  of 
the  73 J  per  cent  adjustment  from  their  mills  to  Detroit,  which  in- 
junction applied  to  the  points  near  Detroit  involved  in  this  pro- 
ceeding. After  the  injunction  was  dissolved  the  advances  now  under 
suspension  were  filed  by  the  carriers. 

In  the  case  of  Hlk  Cement  <&  Lime  Co.  v.  B.  db  O.  R.  R.  Co,^  22 

I.  C.  C.  Rep.,  84,  we  have  found  that  Michigan  shippers  of  cement 
are  discriminated  against  in  rates  from  the  Lehigh  Valley  district, 
which  is  situated  in  the  western  part  of  New  Jersey  and  the  eastern 
part  of  Pennsylvania,  and  have  suggested  to  carriers  naming  and  par- 
ticipating in  the  rates  that  tlie  discrimination  be  removed.  The  only 
question  presented  in  this  case,  however,  is  the  reasonableness  of  the 
advance  proposed  in  the  suspended  tariffs,  and  to  that  question  we 
will  direct  our  attention.  Taking  Stroh  as  the  key  to  the  rate  situ- 
ation and  calling,  for  convenience,  the  existing  rate  the  4-cent  basis, 
4  cents  per  100  pounds  being  the  rate  now  in  effect  from  Stroh  to 
Detroit,  we  find  the  history  of  the  rates  to  be  as  follows: 

June  20,  1900,  to  July  7,  1907,  4-cent  basis;  July  7,  1907,  to  April 

II,  1910,  5-cent  basis;  April  11,  1910,  to  February  29,  1911,  4-cent 
basis. 

It  is  asserted  by  the  carriers  that  the  4-cent  basis  was  put  into  effect 
in  1900  to  encourage  the  industry  in  and  around  Detroit  and  that 
the  5-cent  basis  now  sought  to  be  restored  was  decreased  in  1910 
because  of  competitive  reasons.  That  is  to  say,  the  Wabash  Railroad 
put  in  a  4-cent  rate  from  Stroh  at  the  behest  of  a  producer  at  that 
point  and  to  meet  that  rate  the  4-cent  basis  was  made  applicable  to 
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establish  reasonable  rates  for  the  future  and  to  award  reparation 
in  the  sum  of  $93.20. 

In  making  rates  to  the  south  and  southeast,  Ohio  River  crossings 
such  as  Cincinnati,  Louisville,  Evansville,  Cairo,  Thebes,  etc.,  and 
Virginia  cities  such  as  Richmond,  Lynchburg,  Roanoke,  etc,  are  used 
as  basing  points  upon  which  combination  rates  are  built. 

The  contentions  of  complainant  may  be  summarized  as  follows: 

First,  that  geographically,  and  from  the  standpoint  of  water  com- 
petition, Toledo  is  more  advantageously  situated  than  either  Chicago 
or  Milwaukee,  and  the  carriers  have  recognized  its  location  by  accord- 
ing to  it  on  traffic  to  the  east  78  per  cent  of  the  Chicago-New  York 
class  rates. 

Second,  that  from  the  standpoint  of  distance,  Toledo  is  entitled  to 
better  rates  to  Ohio  River  crossings  and  to  Virginia  cities. 

Third,  that  inasmuch  as  Chicago  and  Toledo  for  many  years  were 
hotli  under  official  classification  ratings  and  Toledo  had  to  Cin- 
cinnati 85  per  cent  of  the  Chicago-Cincinnati  rates,  and  to  Virginia 
cities  78  per  cent  of  the  Chicago- Virginia  cities  rates,  and  those  rela- 
tions still  exist  as  to  the  straight  class  rates,  Toledo  should  have 
proportional  rates  to  Cincinnati,  85  per  cent  of  the  proportional 
rates  from  Chicago  to  Cincinnati,  the  same  rates  as  Chicago  to 
Jeffersonville,  New  Albany,  and  Evansville,  slightly  higher  rates 
than  Chicago  to  Joppa,  Thebes,  Brookport,  and  Cairo,  and  78  per 
cent  of  the  Chicago  proportional  rates  to  Virginia  cities.  In  addi- 
tion, the  Commission  is  asked  to  order  the  inclusion  of  parts  of  farm 
wagons  and  carts  under  the  ratings  applicable  to  those  commodities 
in  carloads. 

The  defendants  are  the  Lake  Shore  &  Michigan  Southern ;  Cleve- 
land, Cincinnati,  Chicago  St  St.  I^ouis;  Louisville  &.  Nashville;  To- 
ledo, St.  Louis  &  Western;  Chesapeake  &  Ohio;  Southern;  Chicago, 
Indiana  &  Southern;  Mobile  &  Ohio;  Illinois  Central;  New  Orleans, 
Mobile  8l  Chicago;  and  New  York  Central  Railroads. 

None  of  the  defendants  is  an  originating  line  from  Milwaukee. 
Two  of  them,  the  I^ake  Shore  and  the  Cleveland,  Cincinnati,  Chi- 
cago &  St.  Louis,  originate  traffic  at  both  Toledo  and  Chicago.  Tb« 
Toledo,  St.  Ix>uis  A  Western  is  also  initial  from  Toledo.  The  Chi- 
cago, Indiana  &,  Southern  and  the  Illinois  Central  reach  Chicago. 

Briefly,  complainant's  difficulties  arise  from  differences  between 
the  official  and  southern  classifications,  and  the  fact  that  no  propor- 
tional rates  on  this  traffic  are  in  effect  from  Toledo. 

Toledo  is  located  upon  Lake  Erie  and  is  reached  by  14  or  more 
railroads.    All  rates  stated  herein  are  in  cents  per  100  pounds. 

Official  classification  ratings  formerly  applied  from  both  Chicago 
and  Toledo.    There  were  no  proportional  rates  in  effect  from  either 
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point  to  Ohio  River  crossings  or  to  Virginia  cities,  and  to  Cincin- 
nati, Toledo  was  accorded  85  per  cent  of  the  Qiicago-Cincinnati 
rates  and  to  Virginia  cities  78  per  cent  of  the  Chicago- Virginia  cities 
rates.  In  1897,  southern  classification  ratings  were  applied  from 
CSiicago  to  Ohio  River  crossings  and  to  Virginia  cities,  upon  these 
commodities,  but  a  corresponding  change  was  not  made  from  Toledo. 
Subsequently,  the  class  rates  on  this  traffic  from  Chicago  to  Ohio 
River  crossings  and  to  Virginia  cities  were  reduced  by  the  establish- 
ment of  proportional  rates  governed  by  southern  classification.  Those 
proportional  rates  to  Ohio  River  crossings  were  applicable  on  ship- 
ments to  points  south  of  the  states  of  Kentucky  and  Virginia  and  east 
of  the  Illinois  Central  Railroad,  Cairo  to  Jackson,  and  of  the  Mobile 
A  Ohio  Railroad,  Jackson  to  Mobile.  Those  to  Virginia  cities  were 
applicable  on  traffic  destined  to  certain  named  points  in  the  states 
of  Georgia,  North  Carolina,  South  Carolina,  and  Virginia. 

After  considerable  effort  on  part  of  complainant,  proportional 
rates  on  farm  wagons  and  carts,  carloads  and  less  than  carloads,  were 
established  from  Toledo  to  Cincinnati,  applicable  on  shipments  des- 
tined south  of  Kentucky,  etc.,  those  rates  being,  on  carloads  12  cents 
and  on  less  than  carloads  17  cents.  In  1905  Toledo  was  given  the 
Chicago  basis  to  Ohio  River  crossings  on  farm  wagons  and  carts 
except  that  the  proportional  rates  from  Chicago  to  Ohio  River  cross- 
ings were  applicable  on  shipments  to  points  within  the  state  of  Mis- 
sissippi, but  that  state  was  excluded  from  the  Toledo  rates.  That  is, 
if  the  final  destination  of  a  carload  shipment  from  Toledo  was  a  point 
south  of  the  states  of  Kentucky  and  Virginia  and  east  of  the  Illinois 
Central  Railroad,  Cairo  to  Jackson,  and  of  the  Mobile  &  Ohio  Rail- 
road, Jackson  to  Mobile,  the  proportional  rate  to  Cairo  was  10  cents, 
but  if  the  shipment  was  destined  to  a  point  in  Mi^issippi  the  class 
rate  of  19|  cents  to  Cairo  applied. 

In  1906  Toledo  was  given  the  Chicago  proportional  rate  to  Virginia 
cities  on  farm  wagons  in  carloads. 

The  following  are  the  distances  in  miles  from  the  points  named  to 
the  named  representative  Ohio  River  crossings  and  Virginia  cities: 
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The  following  statement  shows  class  rates,  gorerned  by  official 
classification,  to  Ohio  River  crossings  proper: 
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rroportiuiial  class  rates,  governed  by  soutliem  classification,  from 
the  points  named  to  Ohio  River  crossings,  applicable  on  shipments  to 
the  south  or  southeast,  are : 
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No  proportional  rates  are  in  effect  from  Toledo  to  Ohio  River 
crossings. 

The  following  statement  shows  class  rates,  governed  by  official 
classification,  from  the  points  named  to  Virginia  cities  proper: 
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Pniporlional  class  rates.  goveme<l  by  southern  cliis-sification,  from 
mnie  points  to  Virginia  cities,  applicable  on  stiipment^  to  the  south 
and  southea.-'t,  are; 
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No  proportional  rates  are  in  effect  from  Toledo  to  Virginia  cities. 

The  following  statement  shows  a  comparison  of  rates  from  Toledo 
and  other  points  to  Ohio  River  crossings  on  the  vehicles  named  when 
destined  to  the  southeast: 


FRBIOHT  VEHICLES  WITH  TOPS,  L.  C  L. 
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FREIGHT  VEHICLES  WITHOUT  TOPS,  L.  a  L. 
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FARM  WAGONS  AND  CARTS,  L.  C.  L. 


Toledo 
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FARM   WAGONS  AND  CARTS,  C.  L. 


Toledo 
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The  following  shows  a  comparison  of  rates  to  Virginia  cities  appli- 
cable on  shipments  to  the  south  and  southeast,  from  points  having 
proportionals  governed  by  southern  classification,  and  class  rates  from 
Toledo  governed  by  official  classification: 
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The  proportional  class  rates  governed  by  southern  daasificaiion 
have  been  in  effect  from  Chicago  for  some  14  years,  and  since  their 
establishment  complainant  has  constantly  agitated  the  question  of 
granting  to  Toledo  the  same  relative  adjustment  Complainant  has 
severe  competition  from  Chicago  and  other  points  in  that  territory 
and  on  sales  destined  beyond  the  Ohio  River  crossings  or  the  Virginia 
cities  has  found  it  necessary  to  make  a  price  that  would  equalise  the 
Chicago  rates,  and  where  this  has  not  been  done  it  has  been  unable 
to  secure  a  second  order.  It  is  testified  that  on  shipments  to  Missis- 
sippi such  equalization  has  sometimes  amounted  to  more  than  the 
profit  on  the  shipment. 

With  the  exception  that  has  been  noted  Toledo  was  formeriy  ac- 
corded the  same  proportional  rates  as  Chicago  to  the  Ohio  River 
crossings  on  farm  wagons  and  carts,  to  wit,  10  cents  and  16  cents, 
respectively,  for  carloads  and  less  than  carloads.  On  May  1  and 
June  15,  1911,  the  proportional  class  rates  from  Toledo  were  with- 
drawn, and  since  then  class  rates  governed  by  official  classification 
have  applied,  which  result  in  rates  from  Toledo  as  follows: 
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Prior  to  May  1,  1911«  the  carload  rate  on  farm  wagons  from 
Toledo  to  Vir^nia  cities  was  a  proportional  rate  of  20  cents,  but  the 
withdrawal  of  that  proportional  rate  resulted  in  the  applicati<m  of 
the  official  classification  fifth  class  rate  of  20|  cents. 

The  only  explanation  offered  of  the  cancellation  of  these  propor- 
tional rates  is  contained  in  a  letter  from  an  official  of  the  New  York 
Central  lines,  in  which  it  is  stated  that  roads  in  central  freight  asK>- 
ciation  territory  were  considering  the  question  of  freight  rates  and 
divisions  to  southern  nonprorating  points  and  expected  a  proposatioD 
from  the  southern  roads,  and  notwithstanding  the  desire  of  the  cen- 
tral freight  association  roads  to  establish  an  equitable  basis  from 
Toledo,  it 


felt  nectwmry  to  fet  awny  from  mme  of  the  arniDgeiiients  In  effect  to-day» 
which,  if  in  force  at  the  time  the  proposition  is  received  from  the  tonttem 
roads,  would  prejudice  the  position  of  the  roads  operating  north  of  the  Ohls 
River. 

The  alleged  violations  of  the  fourth  section  of  the  act  arise  froiD 
three  causes:  The  propoitional  rates  in  effect  from  Chicago;  differ- 
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enoes  in  the  southern  and  official  classifications ;  and  territorial  limita- 
tions. 

Traffic  from  Chicago  to  certain  Ohio  River  crossings  and  to  Vir- 
ginia cities  may,  under  tariff  provisions,  be  routed  through  Toledo. 
The  southern  classification  ratings  and  the  proportional  rates  from 
Chicago  result  in  lower  rates  from  Chicago  than  from  Toledo.  This 
feature  will  be  left  for  determination  under  the  applications  now 
pending  for  relief  from  the  provisions  of  the  fourth  section  of  the  act 

None  of  the  defendants,  other  than  the  Lake  Shore,  the  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis,  the  Chicago,  Indiana  &  Southern, 
and  the  New  York  Central  were  represented  at  the  hearing.  Only 
one  witness  on  part  of  defendants  was  presented.  This  witness 
suggested  that  the  direct  lines,  such  as  the  Illinois  Central  from 
Chicago  to  southern  territory,  originated  the  rates  from  Chicago  and 
**  set  the  pace  "  for  the  other  carriers,  and,  having  direct  lines  pene- 
trating southern  territory,  brought  about  the  application  of  southern 
classification  ratings  from  Chicago.  It  is  asserted  that  while  the 
rates  from  Toledo  are  higher  than  from  Chicago,  they  simply  show 
a  difference  and  do  not  result  in  discrimination,  as  the  lines  at  Toledo 
are  not  responsible  for  the  rates  established  by  the  lines  from  Chi- 
cago. Broadly  speaking,  no  other  defense  is  offered  for  the  condi- 
tions complained  of,  but  it  is  said,  and  complainant  admits,  that  uni- 
form classification  would  remedy  the  situation. 

For  14  years  complainant  has  had  correspondence  and  conversa- 
tions with  interested  traffic  officials  in  reference  to  the  inclusion  of  the 
state  of  Mississippi  under  the  rates  on  farm  wagons  and  carts.  For 
many  years  the  whole  situation  has  also  been  the  subject  of  corre- 
spondence and  conversations.  The  general  consensus  of  opinion 
among  the  representatives  of  the  carriers  from  Toledo  appears  to 
have  been,  and  to  be,  that  Toledo  was  and  is  entitled  to  relief,  but 
the  relief  has  not  been  afforded,  apparently  because  of  questions  of 
divisions  in  the  possible  establishment  of  joint  rates,  and  the  prob- 
ability that  if  Toledo  were  given  due  recognition  other  localities  in 
central  freight  association  territory  would  have  to  be  accorded  simi- 
lar treatment.  In  other  words,  it  may  be  said  that  apparently  the 
carriers  recognize  injustice  and  discrimination  in  Toledo's  situation 
and  desire  to  grant  relief.  They,  however,  wish  that  relief  to  be 
brought  about  by  negotiations  with  other  carriers  and  to  await  the 
establishment  of  joint  rates  and  probable  unification  of  the  classifica- 
tions. 

Much  of  the  correspondence  referred  to  is  in  the  record  in  this  case 
and  it  contains  many  tacit  admissions  by  defendants  that  the  rate 
adjustment  complained  of  is  unjust  and  unreasonable,  and  many 
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promises  of  assistance  in  securing  relief  therefrom.  The  correspond- 
ence also  shows  that  every  failure  to  secure  relief  at  the  hands  of  a 
meeting  of  representatives  of  defendants  and  other  carriers  has  been 
explained  as  based  upon  grounds  which,  thou^  stated  in  various 
ways,  were  in  principle  and  substance  very  similar  to  the  explanation 
of  the  reasons  for  canceling  the  proportional  rates  from  Toledo, 
hereinbefore  quoted  from  letter  from  one  of  defendants'  traffic  offi- 
cials. It  also  appears  from  this  correspondence  that  defendants 
feared  complaints  from  other  points  in  contra!  freight  association 
territory  if  Toledo  were  placed  and  kept  on  an  equality  with  Chi- 
cago, Milwaukee,  etc  Defendants  serving  Toledo  have  admitted 
the  necessity  for  a  change,  but  have  refrained  from  making  it  b^ 
cause  of  influences  from  other  localities,  objections  from  other  car- 
riers, etc.  And  now  the  situation  is  made  much  worse  by  the  in- 
creases in  the  rates  on  farm  wapms  and  carts,  which,  together  with 
the  only  ascribed  reason  therefor  and  defense  thereof,  have  already 
been  noted. 

The  adjustment  is  plainly  and  aggravatedly  unjustly  discrimina- 
tory. Should  justice  l>e  denied  this  complainant  because  to  grant  it 
justice  will  nece>sitate  a  change  elsewhere?  Must  equality  he  with- 
held l)ocause  according  it  is  or  will  l)e  objected  to  by  other  carriers  or 
shippers?  May  this  complainant  be  excluded  from  selling  in  Missis- 
sippi because  some  other  carrier  has  a  through  line  to  Mississippi  from 
another  and  competing  point  of  production?  Must  this  complainant 
wait  indefinitely  for  reasonable  rates  which  are  withheld  because  of 
inability  of  carriers  to  agree  upon  how  they  will  divide  the  eaminggt 
Can  the  defense  offered  here  for  the  advances  in  rates  be  considered 
as  sustaining  the  l)urden  of  proof  which  the  statute  places  upon  th« 
defendants?     We  think  not. 

Notwithstandin/i  the  fact  that  Chicago  is  one  of  the  greatest  rail- 
road (^enters  in  the  world  and  has  a  greater  numlx^r  of  direct  lines 
to  Ohio  River  crossings  than  has  Toledo,  rates  from  Toledo,  in  many 
instances  twice  as  high  as  fnmi  Chicago,  can  not  be  justified  on  mere 
tariff  ronstnirtion  and  publication,  the  more  or  less  remote  possibility 
of  the  establishniont  of  joint  rates,  or  the  hope  of  future  uniform 
classification. 

Assuming  that  the  rates  from  Chicago  to  a  considerable  part  of 
the  south  and  s<uithoast  arc  maiic  and  largely  contn>lled  by  the  direct 
line  of  the  Illinois  Central,  these  defendants  have  elected  to  meet  via 
their  lines  and  the  various  Ohio  River  and  Virginia  cities  gateways 
the  rates  so  made  from  Chicago  and  to  accord  somewhat  similarly 
favorable  rate  adjustments  to  other  points  east  of  Chicago.  May 
they  do  th^it  and  continue  to  disregard  the  manifest  undue  discrimi- 
nation so  caused  against  this  complainant!    May  they  aeleet  certain 
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points  of  production  on  their  lines  and  give  to  them  the  benefit  of 
rmtes  that  permit  meeting  the  competition  of  producers  located  upon 
other  lines,  and  deny  similar  treatment  to  otiier  producing  points 
upon  their  lines  that  are  similarly  situated  and  as  to  which  the  same 
and  long-established  general  basis  of  rates  applies?    Obviously  not. 

The  fact  that  reduction  of  an  unreasonable  rate  or  the  correction 
of  an  unjust  discrimination  will  require  reductions  or  corrections  at 
other  points  can  not  be  accepted  as  a  valid  defense  of  an  unreasonable 
rate  or  an  unjust  discrimination.  In  the  instant  case  the  rates  which 
have  been  assailed  must  be  condemned.  In  our  view  they  have  been 
shown  to  be  unreasonable,  and  to  subject  Toledo  and  the  traffic  to 
unjust  discrimination  and  undue  prejudice  as  compared  with  Chicago, 
and  with  other  points,  such  as  Milwaukee  and  Racine,  Wis.  The  ad- 
vanced rates  have  not  been  shown  to  be  reasonable  or  nondiscrimi- 
natory. 

We  are  dealing  with  certain  class  rates  applicable  to  specific  kinds 
of  a  particular  commodity.  AVhether  or  not  those  rates  are  reason- 
able for  the  transportation  of  other  commodities  from  Toledo  or  for 
the  transportation  of  the  same  commodity  from  other  points  in  central 
freight  association  territory  can  not  be  decided  in  this  proceeding. 
Indianapolis  Freight  Bureau  v.  C,  67.,  C.  cfe  St.  L.  Ry.  Co.^  16  I.  C.  C. 
Rep.,  56.  We  do  not  think  that  either  the  shorter  distances  or  the 
percentage  bases  are  inevitably  just  criteria  by  which  to  determine 
what  rates  will  be  reasonably  applicable  from  Toledo.  The  Commis- 
sion found  in  Indianapolis  Freighi  Bureau  v.  C,  C,  G.  cfe  St.  L.  Ry. 
Co.^  supi'a^  that  proportional  rates  from  more  distant  points  must  be 
less  per  mile  to  permit  such  points  to  compete  in  a  common  market. 
In  its  petition,  after  stating  what  it  believed  Toledo  to  be  entitled  to, 
ccwdplainant  said: 

8tUl  in  order  that  the  rates  be  uniform  we  would  agree  to  waive  oar  geo- 
graphical rights  on  shipments  destined  to  points  in  southern  territory  and 
iostead  would  accept  the  same  basis  of  rates  as  applied  from  Chicago  to  points 
sooth  of  the  states  of  Kentucky  and  the  Virginias  whether  proportional  rates 
oo  the  Ohio  River  or  through  rates  from  point  of  origin  to  points  of  destination. 

Upon  the  whole  record  we  are  of  opinion  that  rates  from  Toledo 
in  excess  of  those  contemporaneously  maintained  by  defendants  from 
Chicago  to  Cincinnati,  Jeffersonville,  and  New  Albany,  applicable 
on  shipments  of  spring  freight  vehicles  and  of  farm  wagons  and  carts, 
destined  to  the  south  or  southeast,  subject  complainant,  Toledo  and 
8ach  traffic,  to  unjust  and  undue  discrimination,  and  that  defendants 
should  establish  and  maintain  rates  from  Toledo  upon  such  traffic  no 
hi^er  than  they  contemporaneously  maintain  from  Chicago  to  Cin- 
cinnati, Jeffersonville,  and  New  Albany,  respectively.  We  are  of 
opinion  and  find  that  the  following  rates  from  Toledo  upon  such 
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shipments  to  Cincinnati  are,  and  for  the  future  will  be,  just  and 
reasonable  maximum  rates: 


Spring  freight  Tehidea,  with  topa»  1.  c  1 ^ 52J 

Spring  freight  vehicles,  without  tops,  1.  c  1 86 

Farm  wagona  and  carta,  L  c  1 15 

Farm  wagona  and  carta,  c  1 10 

We  are  of  opinion  and  find  that  rates  upon  such  shipments  from 
Toledo  to  Joppa,  Brookport^  Thebes,  and  Cairo  should  not  for  the 
future  exceed  the  following,  which  we  find  to  be  reasonable  rates: 

Ccatai 

Spring  freight  vehlclea,  with  topa,  1.  c.  1— 75 

Spring  freight  vehicles,  without  topa,  1.  c.  1 60| 

Farm  wagona  and  carta,  1.  c.  1 28 

Farm  wagona  and  carta,  c.  1 15| 

We  are  of  opinion  that  rates  from  Toledo  to  Virginia  cities  in 
excess  of  those  contemporaneously  maintained  by  defendants  from 
Chicago*  on  shipments  destined  to  the  south  or  the  southeast,  are 
unduly  discriminatory.  Toledo  is  nearly  200  miles  nearer  to  the 
Virginia  cities  than  is  Chicago.  We  find  that  for  the  future  rates  not 
in  excess  of  the  following  will  be  reasonable  rates  from  Toledo  to  the 
Virginia  cities,  on  shipments  destined  to  the  south  or  southeast: 

C«it& 

Spring  freight  >-ehiclea,  with  topa,  1.  c.  I 90 

Spring  freight  Tehiclea,  without  topa,  I.  c  1 65) 

Farm  wagona  and  cart9,  I.  c.  1 25 

Farm  wagona  and  carta,  c.  1 17 

Complainant  contends  that  the  official  classification  ratings  are 
unjust  and  unreasonable  in  comparison  with  those  in  the  southern 
and  western  classifications.  A  comparison  of  the  ratings  in  the  dif- 
ferent classifications  is  by  no  means  a  guide  to  the  relative  trans- 
portation charges  unless  the  class  rates  under  the  several  classifica- 
tions are  also  considered. 

Complainant  presents  comparisons  to  show  inconsistency  in  the 
classification  ratings,  and  alleges  that  articles*  the  transportation  of 
which  Ls  extremely  hazardous*  are  given  lower  ratings  than  are  given 
to  articles  much  less  liable  to  injur}*;  that  bulky  articles  having  a 
low  weight  per  cubic  foot  are  accorded  lower  ratings  than  those 
having  a  greater  weight  per  cubic  foot;  that  value  seems  not  to 
have  been  considered;  that  higli-priced  passenger  vehicles,  worth 
much  more  than  spring  freight  vehicles,  and  not  capable  of  being 
loaded  as  heavily,  take  the  same  rates  in  carloads  as  spring  frei|^ 
vehicles  with  or  without  tops,  etc. 

After  complainant  had  made  informal  complaint  to  the  Commia- 
aion,  the  chairman  of  the  official  classification  committee  visited  oooi* 
plainant  a  works  and  found  its  statements  in  reference  to  the  wpijfrt 
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per  cabic  foot  of  its  commodities  to  be  correct,  and  on  July  1,  1910, 
changes  were  made  in  the  official  classification  as  follows :  The  classi- 
fication on  spring  freight  vehicles,  without  tops,  less  than  carloads, 
was  reduced  from  three  times  first  class  to  one  and  a  half  times  first 
class;  packages  not  exceeding  44  inches  in  height  were  increased 
from  one  and  a  quarter  times  first  class  to  one  and  a  half  times  first 
class,  and  all  restrictions  as  to  length  of  crates  were  abolished. 

Spring  freight  vehicles  are  made  both  with  and  without  tops. 
They  are  shipped  with  only  the  gear  knocked  down.  All  parts  are 
solidly  crated.  Those  with  tops  are  shipped  with  the  tops  up  and 
the  rating  usually  applied  is  that  applicable  to  ^  packages  exceeding 
64  inches  in  height,"  three  times  first  class.  Those  without  tops  are 
usuaUy  shipped  under  the  heading  ^^  packages  not  exceeding  44 
inches  in  height,"  one  and  a  half  times  first  class.  As  to  weight  and 
character,  spring  freight  vehicles  are  between  farm  wagons  and 
crts,  and  buggies. 

The  Lake  Shore  &  Michigan  Southern  Railway  provides  exceptions 
to  the  official  classification  on  traffic  from  Toledo  to  Mississippi  Biver 
points  under  which  spring  freight  vehicles  in  carloads  take  the  fourth 
class  rates  with  a  minimum  of  14,000  pounds.  As  to  Mississippi 
River  points  Toledo  is  on  an  equality  with  Milwaukee.  Complain- 
ant contends  that  the  carload  rating  on  spring  freight  vehicles  should 
be  reduced  to  fourth  class  and  the  minimum  should  be  increased  from 
11,000  to  12,000  pounds,  subject  to  rule  27  of  official  classification, 
which  provides  graded  minima  for  cars  over  36  feet  in  length, 
luring  freight  vehicles  can  be  loaded  in  a  36-foot  car  in  excess  of 
12,000  pounds.  The  western  classification  provides  a  minimum 
thereon  of  20,000  pounds,  applicable  to  any  length  of  car.  On  ship- 
ments to  Texas  and  Oklahoma  the  western  classification  provides 
dass-A  rating,  with  a  minimum  of  12,000  pounds.  As  has  been  seen 
spring  freight  vehicles  in  carloads  are  rated  in  official  classification 
the  same  as  passenger  vehicles.  Defendants  contend  that  the  crates 
required  for  the  transportation  of  spring  freight  vehicles  are  so  nearly 
the  same  dimensions  as  the  crates  for  passenger  vehicles  that  it 
would  be  exceedingly  difficult,  if  a  separation  were  made,  to  frame 
a  classification  description  which  would  be  understood.  The  official 
classification  is  the  only  one  which  provides  ratings  on  spring  freight 
vehicles  in  accordance  with  the  dimensions  of  the  crates. 

Wit^i  limitations,  rule  25  appears  to  be  applicable  as  an  average. 
Under  ^  Carriages  "  the  official  classification  shows  hook  and  ladder, 
hose,  children's,  mining,  dump,  hand,  platform,  pony,  spraying  carts, 
etc.,  at  same  or  less  minima  and  same  rate  as  spring  freight-delivery 
wagons.  Possibly  a  more  minute  and  detailed  classification  on  the 
basis  of  differences  in  weight  and  in  value  would  either  increase  the 
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rates  on  passenger  vehicles  or  reduce  the  rates  on  heavier  and  leas 
expensive  vehicles. 

The  question  of  minimum  weights  on  light  and  bulky  articles  is  a 
vexed  one  because  of  the  wide  differences  in  cubical  capacities  of  cars. 
Much  attention  has  been  given  to  it  by  carriers  and  much  has  been 
accomplished  toward  minimizing  the  difficulties.  The  minimum 
weight  upon  basis  of  which  charges  are  assessed  is  nearly  if  not 
quite  as  important  as  the  classification  rating  of  the  commodity. 
Some  of  these  questions  are  directly  before  us  in  other  proceedings 
in  which  they  can  be  more  properly  dealt  with  than  upon  this  record. 
We  can  not  here  conclude  that  the  classification  rating  on  spring 
freight  vehicles  in  carloads  is  unreasonable  or  discriminatory. 

The  record  does  not  warrant  an  order  requiring  the  inclusion  of 
parts  of  farm  wagons  and  carts  under  the  carload  ratings  applicable 
thereto. 

Complainant  asks  reparation  on  five  shipments,  the  details  of 
which  are  as  follows: 

July  15,  IDOO,  one  open  freight  delivery  wagon  without  top,  k.  d., 
crated  in  four  packages  weighing  1,150  pounds,  Toledo  to  Century, 
Fla.,  via  Lake  Shore  &  Michigan  Southern;  Cleveland,  Cincinnati, 
Chicago  &  St.  Ix)uis;  and  Louisville  &  Nashville  roads.  Charges, 
$25.1)3;  rate,  $2.22.  Three  times  first  class  to  Cincinnati,  $1.02. 
Apparently  there  is  a  straight  overcharge  of  40  cents  on  this  ship- 
ment. On  basis  of  rate  of  35  cents  to  Cincinnati,  charges  would  have 
lH»en  $17.83.  We  find  that  complainant  is  entitled  to  reparation 
from  the  defendants  named  in  this  paragraph  in  the  sum  of  $8.10, 
with  interest  from  July  22,  1909. 

January  2r»,  1911,  one  spring  freight  vehicle  with  standing  top, 
k.  d.,  crated  in  three  packages  weighing  1,090  pounds,  from  Toledo 
to  Charlotte,  N.  C  via  Toledo,  St.  I»uis  &  Western,  Chesapeake  A 
Ohio  of  Indiana,  Chesjipeake  &  Ohio,  and  Southern  roads.  Charges, 
$27.29;  rate,  $2.52.  Appan»ntly  there  was  an  undercharge  of  18  cents 
on  this  shipment.  On  l)asis  of  rate  of  .52A  cents  to  Cincinnati,  charges 
would  have  been  $22.07.  We  find  that  complainant  is  entitled  to 
reparation  from  the  defendants  named  in  this  paragraph  in  the  sum 
of  $5.22,  with  interest  from  Fehruarv  27,  1911. 

February  22,  1911,  one  carloa<l  farm  wagons  weighing  27,000 
pounds,  Toledo  to  Macon,  Miss.,  via  I^ke  Shore  &  Michigan  South- 
ern; Chicago,  Indiana|)olis  &  Louisville;  Cleveland,  Cincinnati,  Chi- 
cago &  St.  I»uis;  and  Mobile  &  Ohio  roads.  Charges,  $147.15;  rate, 
5*4 ;  fifth  class  to  Cairo,  19J  cents.  On  basis  of  rate  of  15J  cents 
to  Cain>,  charges  would  have  l)et*n  $loG.H5.  We  find  that  complain- 
ant  is  entitleil  to  reparation   fnmi  the  defendants  named   in  this 

paragraph  in  the  sum  of  $10,809  ^^^  interest  from  February  28, 1911. 
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March  8,  1911,  one  carload  farm  wagons  weighing  18,200  pounds, 
Toledo  to  Pontotoc,  Miss.,  via  Lake  Shore  &  Michigan  Southern; 
Chicago,  Indianapolis  &  Louisville;  Cleveland,  Cincinnati,  Chicago 
&  St.  Louis;  Illinois  Central;  and  New  Orleans,  Mobile  &  Chicago 
roads.  Charges,  $107,  at  minimum  of  20,000  pounds  and  rate  of 
6^  cents,  19^  cents  to  Cairo.  On  basis  of  15^  cents  to  Cairo,  charges 
would  have  been  $99.  We  find  that  complainant  is  entitled  to  repa- 
ration from  the  defendants  named  in  this  paragraph  in  the  sum  of 
$8,  with  interest  from  March  18,  1911. 

August  17,  1910,  one  carload  spring  freight  vehicles  weighing 
18,900  pounds,  Toledo  to  Albany,  N.  Y.,  via  Lake  Shore  &  Michigan 
Southern  and  New  York  Central  roads.  Reparation  claimed  on 
requested  change  in  classification.  As  no  change  has  been  made  in 
the  classification,  no  reparation  can  be  awarded  on  this  shipment. 

An  order  in  accord  with  these  views  will  be  entered, 
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No.  8258. 
J.  P.  WADELL  SHOW  CASE  &  CABINET  COMPANY 

V. 

MICHIGAN  CENTRAL  RAILROAD  COMPANY  ET  AL. 


Bubmitted  December  10,  1910.    Decided  December  5,  1911. 


Complaint  aslu  reparation  twiKd  apon  an  interpretation  of  a  rule  In  the 

erii  classiflcatioD  describing  **  boxing  '*  or  **  crating  **  at  variance  with  that 
applied  by  defendants ;  Held,  Tbat  under  the  rule  In  question  complainanf  • 
ahlpments  were  properly  rated  as  **  in  crates  **  under  the  western  claMlllca- 
tlon,  and  that  this  case  should  be  dismltised. 

Maurice  Dreifuse  and  Harris^  Dodds  dk  Brovm  for  complainant. 
O.  E.  Butterfield  and  W.  H.  Beyers  for  defendants. 

Report  of  the  Commission. 

Br  THE  Commission  : 

By  petition,  filed  April  26,  1910,  the  complainant  corporation  ai- 
taclra  the  interpretation  placed  by  defendants  upon  a  rule  of  the 
western  classification  with  respect  to  the  method  of  packing  show 
cases  for  shipment.  Under  this  rule  show  cases  when  boxed  in  car- 
loads take  first  class  rates,  and  when  crated  the  next  higher  class, 
which  is  one  and  one-half  times  first  class.    Reparation  is  asked. 

July  14, 1908,  complainant  shipped  one  carload  of  show  cases  from 
Detroit,  Mich.,  to  Seattle,  Wash.,  over  the  lines  of  defendants.  The 
shipment  weighed  15,^0  pounds  and  charges  were  collected  in  the 
sum  of  $092.10  at  one  and  one-half  times  the  first  class  rate,  or  $4.50 
per  100  pounds.  July  29,  1908,  complainant  shipped  another  carload 
of  show  cases  to  the  same  destination  over  the  same  lines.  This  latter 
shipment  weighed  22,200  pounds  and  charges  were  collected  in  the 
sum  of  $990,  at  a  rate  of  $4.50  per  100  pounds.  Complainant  allq;e8 
that  the  show  cases  were  ^^  boxed  ^  as  required  by  the  western  classifi- 
cation, and  that  they  were  entitled  to  the  first  class  rate  of  $S  per 
100  pounds  between  Detroit  and  Seattle. 

The  material  part  of  the  rule  in  question  is  as  follows: 

Unleaa  otberwlae  provided  for  lo  the  claaBlflcatioii,  nU  freight  ahlpped  la 
eratea»  racka,  halea.  basa,  or  bimdlea  wttl  take,  wheo  ahlpped  In  crates  or  racka» 
the  next  claai  higher  (greater)  than  In  bozea. 

22LaaBi^ 


WADSLL  SHOW  CASE  A  CABINET  00.  V.  M.  0.  B.  B.  00.         107 

Tbe  terms  **  boxed,"  "  in  boxes,"  and  "  in  barrels  **  used  in  the  classification 
are  intended  to  mean  completely  inclosed,  and  will  apply  only  to  snch  packages 
made  of  wood,  except  as  provided  in  paragraph  *'  B  **  of  this  rule,  and  the  term 
"  crated  '*  or  **  in  crates  **  to  mean  inclosed  on  all  sides,  including  bottom,  with 
frmmework,  so  as  to  allow  of  their  being  taken  in  and  out  of  a  car  witliin  the 
crate,  and  so  as  to  fully  protect  the  article  from  damage  by  contact  with  other 
fraight    •    •    • 

The  testimony  is  that  these  show  cases  were  inclosed  complrtely  on 
top  and  at  both  ends,  and  that  because  the  show  cases  had  wooden 
bottoms  these  bottoms  were  not  further  inclosed,  as  the  carriers 
themselves  so  interpreted  the  rule  as  to  permit  the  use  of  such  solid 
wooden  bottoms  in  lieu  of  extra  boarding.  The  question  as  to 
whether  the  show  cases  were  boxed  or  crated  depends  upon  the  struc- 
ture of  the  inclosing  sides. 

It  was  shown  at  the  hearing  that  these  sides  did  not  completely 
inclose  the  show  cases,  but  that  open  spaces  2  or  3  inches  in 
width  extended  the  whole  length  of  both  sides ;  and  that  strengthen- 
ing cleats  ran  diagonally  across  the  sides.  These  openings  were  pro- 
vided as  handholds  for  use  in  loading  and  unloading  the  show  cases, 
and  the  rest  of  the  package  gave  no  indication  that  their  use  in  con- 
nection therewith  was  for  the  purpose  of  economizing  lumber. 

The  complaint  as  brought  attacked  the  interpretation  of  the  rule, 
rather  than  its  reasonableness.  At  the  hearing  the  reasonableness  of 
the  rule  was  the  subject  of  but  little  testimony.  With  regard  to  the 
interpretation  of  the  rule,  it  would  appear  that  the  application  of  the 
higher  class  rate  to  these  shipments  was  correctly  made,  for  the 
diow  cases  were  not  completely  inclosed  and  therefore,  under  the 
role,  were  not  boxed.  It  would  seem  that  the  charge  may  properly 
be  made  somewhat  higher  for  the  transportation  of  show  cases  in 
crates  than  in  boxes.  Show  cases  ordinarily  are  composed  largely 
of  glass,  or  woods  of  value,  held  in  place  by  metal  or  wooden  beading. 
The  risk  of  damage  is  greater  when  shipped  in  crates  than  in  boxes. 
The  handholds  on  either  side  of  the  box  could  be  made  by  means  of 
an  extra  strip  as  well  as  by  the  omission  of  a  portion  of  the  complete 
closure. 

It  follows  that  this  case  must  be  dismissed. 
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No.  8949. 

McLaughlin  gormley  king  company 

V. 

MAINE  STEAMSHIP  COMPANY  ET  AL. 


Submitted  May  26, 1911.    Decided  December  6,  1911. 


Upon  the  facts  diacloeed  by  the  record;  Held,  That  a  sixth  class  rate  of  35 
cents  per  100  pounds  from  New  York,  N.  Y.,  to  Minneapolis,  Minn.,  via 
Portland,  Me.,  on  brimstone  in  barrels  is  not  shown  to  have  been  onrea- 
sonable. 

T.  A.  McGrath  for  complainant 

n.  C.  Martin  for  Grand  Trunk  Railway  Company  and  Detroit, 
Grand  Haven  &  Milwaukee  Railway  Company. 

Repobt  of  the  Com  mission. 

By  ths  CoMxiflfliON : 

Complainant  is  a  corporation  engaged  in  the  manufacture  and 
sale  of  drugs,  spices,  etc.,  with  its  principal  place  of  business  at 
Minneapolis,  Minn.  By  petition,  filed  March  6,  1911,  it  alleges  that 
it  was  charged  by  defendants  an  unreas<mable  rate  for  the  trana- 
portation  of  one  carload  of  brimstone  from  New  York,  N.  Y.,  to 
Minneapolis.    Reparation  is  asked. 

During  March,  1909,  complainant  shipped  from  New  York,  N.  Y., 
yia  the  line  of  the  Maine  Steamship  Company  to  Portland,  Me.,  and 
thence  via  the  Grand  Trunk  Railway  system  and  connections  to 
Minneapolis,  a  carload  of  brimstone  in  barrels  which  had  been  im« 
ported  from  Sicily.  The  traffic  moved  from  New  York  City  to 
Minneapolis  as  a  domestic  shipment  The  defendant  carriers  as- 
ses<«d  charges  on  basis  of  the  actual  weight  of  47',535  pounds  at 
sixth  class  rate,  which,  via  the  route  named,  was  85  cents  per  100 
pounds. 

When  the  shipment  moved,  the  defendant  lines  had  in  effect  a 
conmiodity  rate  of  28  cents  per  100  pounds  on  brimstone,  carloads, 
in  mats  or  in  bulk,  from  Boston,  Mass.,  and  Portland,  Me.,  to  Minne- 
apolis, and  said  rate  was  also  published  from  New  York  City,  but  the 
tariff  contained  a  proviso  that  brimstone  in  bulk  would  not  be 
handled  from  New  Yoric  City.    This  exception  as  to  New  York 
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appears  to  have  been  due  to  the  fact  that  the  steamship  company, 
which  forms  a  part  of  the  so-called  differential  route  from  New 
York  City,  was  not  prepared  to  handle  brimstone  in  bulk.  The 
effect  of  this  tariff  was  that,  from  New  York  City,  brimstone  in 
carloads,  in  mats,  would  have  been  accepted  at  the  conmiodity  rat© 
of  28  cents,  but  not  brimstone,  carloads,  in  bulk.  Since  the  ship- 
ment in  question  moved  the  rate  of  28  cents  from  New  York  has 
been  entirely  withdrawn  from  the  tariff,  though  it  still  applies  from 
Boston  and  Portland. 

Complainant  alleges  that  brimstone  in  mats  is  nothing  more  than 
extra  heavy  jute  sacks  filled  with  brimstone.  Upon  the  hearing, 
however,  there  was  no  authoritative  evidence  as  to  what  mats  were. 
It  was  nevertheless  contended  by  complainant  that  shipments  of 
brimstone  in  barrels  could  be  handled  as  easily  as  shipments  of  brim- 
stone in  mats,  and  therefore  that  the  rate  on  brimstone  in  barrels 
should  not  exceed  28  cents. 

It  is  also  claimed  by  complainant  that  shipments  of  brimstone  in 
barrels  should  be  recognized  by  the  carriers  as  bulk  shipments,  and 
that  therefore  the  rate  of  28  cents  should  be  applied  from  New  York 
City.  It  is  contended,  on  the  other  hand,  by  the  carriers,  and  cor- 
rectly so,  as  we  believe,  that  the  barrel  is  a  package,  and  that  brim- 
stone in  barrels  would  ordinarily  be  termed  package  shipments,  as 
distinguished  from  loose  brimstone  in  bulk.  The  testimony  shows 
that  under  official  classification  package  shipments  are  generally  rated 
higher  than  sliipments  of  same  commodities  loose  in  bulk. 

Upon  all  the  facts  of  record  we  are  unable  to  find  that  the  sixth 
class  differential  rate  of  35  cents  per  100  pounds  applied  to  this  ship- 
m^it  of  brimstone  was  unreasonable  or  excessive.  The  complaint 
will  be  dismissed. 
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No.  8881. 

TRAFFIC  BUREAU  OF  THE  SIOUX  CITY  COMMERCIAL 

CLUB 

V. 

CHICAGO  &  NORTH  WESTERN  RAILWAY  COMPANY 

ET  AL 


Submitted  November  10,  1911,    Decided  December  It,  191L 


Clara  ratefl  from  Sioux  City.  Iowa,  to  RtatUm^  In  Routbwefstern  Minnei«ota  found 
anreaaonable  and  reduced  to  equal  the  present  rates  from  St.  Paul  and 
Minneapolla  to  anbstantiallj  equldlstaDt  Rtationa  in  the  Fame  territory. 

George  T.  BeU  for  complainant. 

C.  C.  Wright  and  P.  P.  Eyman  for  Chicago  A  North  Western  Rail- 
way Company. 

James  B.  Sheean  and  H.  M.  Pearce  for  Chicago,  St.  Paul,  Minne- 
apolis 8l  Omaha  Railway  Company. 

J.  D.  Armstrong  for  Great  Northern  Railway  Company. 

W.  P.  Trickett  and  T.  A.  McGrath  for  Minneapolis  Traffic  Aaso- 
ciation,  inten-ener. 

Report  of  the  Commission. 

McChord,  Commissioner: 

This  complaint  is  filed  by  the  traffic  bureau  of  the  Sioux  City 
Commercial  Club  on  behalf  of  its  members  that  are  engaged  in  the 
wholesale  merchandise  business  at  Sioux  City,  Iowa. 

The  petition  alleges  that  the  defendants  charge  unreasonable  rates 
for  the  transportation  of  merchandise  from  Sioux  City  to  varioua 
points  on  their  lines  in  southwestern  Minnesota,  and  that  by  charg- 
ing unreasonable  rates  for  such  transportation  the  defendants  dis- 
criminate against  Sioux  City  and  subject  that  distributing  center  to 
undue  prejudice  and  disadvantage. 

The  stations  involved  are  designated  in  the  complaint  as  follows: 
On  the  Chicago  k  North  Western  Railway  and  the  Chicago,  St  Paul^ 

22l.aa 


SIOUX  CITT  COMMERCIAL  CLUB  V.  C.  A  K.  W.  BY.  CO.  Ill 

Minneapolis  &  Omaha  Railway:  Bigdow  to  Lake  Crystal,  inclusive; 
Heron  Lake  to  Pipestone,  inclusive;  Bingham  Lake  to  Currie,  in- 
clusive; Lake  Crystal  to  Elmore,  inclusive;  Vesta  to  Ceylon,  inclu- 
sive; Madelia  to  Fairmont,  inclusive;  and  Fox  Lake  to  Blue  Earth, 
inclusive;  and  on  the  Great  Northern  Railway:  Manley  to  Granite 
Falls,  inclusive. 

The  gist  of  the  complaint  is,  that  the  class  rates  from  Sioux  City 
to  said  stations,  and  all  stations  intermediate  thereto,  in  southwestern 
Minnesota  are  higher  than  the  class  rates  from  St  Paul  and  Minne- 
apolis, designated  in  this  record  as  the  twin  cities,  to  stations  in  the 
same  territory  equidistant  from  the  respective  distributing  centers. 

The  Minneapolis  Traffic  Association  intervened  and  resisted  the 
contention  of  the  complainant. 

In  1906  the  Minnesota  railroad  and  warehouse  commission  re- 
duced certain  class  rates  within  the  state  of  Minnesota  under  which 
the  defendants  had  been  operating  for  a  considerable  period.  The 
effect  of  this  reduction  was  to  increase  the  disparity  between  the 
Sioux  City  rates  and  the  twin  city  rates  to  the  stations  in  question  to 
the  disadvantage  of  the  Sioux  City  jobbers.  The  carriers  acquiesced 
in  this  reduction,  but  subsequently,  when  the  state  commission  under- 
took to  further  reduce  charges  for  transportation,  proceedings  were 
instituted  in  the  United  States  circuit  court  for  the  district  of  Min- 
nesota to  test  the  power  of  the  state  commission  to  make  the  reduc- 
tions. It  was  in  substance  held  that  the  state  commission  was  without 
authority  in  the  premises,  and  the  state  conmiission  rates,  which 
had  been  in  effect  since  1906,  were  perpetually  enjoined,  and  tiie  rates 
that  were  used  prior  to  1906  were  ordered  restored,  to  take  effect  July 
1,  1911.  It  appears  from  the  record  that  the  great  disparity  exist- 
ing between  the  Sioux  City  rates  and  the  state-made  rates  in  effect 
from  1906  to  1911  from  the  twin  cities  to  this  territory  gave  rise  to 
this  complaint,  but  it  is  contended  that  notwithstanding  the  restora- 
tion of  the  former  rates,  Sioux  City  is  still  greatly  prejudiced  by  the 
existence  of  lower  rates  from  the  twin  cities  to  the  territory  in 
question. 

That  the  class  rates  from  the  twin  cities  to  stations  in  southwestern 
Minnesota  are,  with  some  few  exceptions,  lower  than  the  class  rates 
from  Sioux  City  to  stations  in  the  same  territory  equidistant  from 
said  respective  points  of  origin,  was  fully  conceded  by  the  defend- 
ants, and  conclusively  shown  by  an  examination  of  the  tariffs  ap- 
plicable to  the  traffic  involved.  The  issue  is,  therefore,  whether  the 
defendants  in  applying  lower  class  rates  from  the  twin  cities  to  the 
territory  in  question  subject  Sioux  City  and  its  shippers  to  undue 
prejudice  and  disadvantage. 
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The  differences  in  the  rates  in  favor  of  the  twin  cities  from  &» 
rapectiTe  distributing  centers  to  the  stations  in  southwestern  Hid- 
My  equidistant  from  said  respective  points  of  origin 
are  illustrated  in  the  following  table: 
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It  w«8  shown  that  the  greater  portion  of  the  traffic  involved  in  this 
proceeding  moved  under  fourth  class  rates,  and  that  the  inbound 
rates  thereon  to  Sioux  City  were  materially  higher  than  ^he  corre- 
sponding rates  on  similar  truflic  to  the  twin  cities. 

Complainant  maintained  that  competition  among  jobbers  and  dia- 
tributing  centers  in  selling  merchandise  of  the  character  involved  had 
reached  very  acwte  stages,  demanding  the  elimination  of  every  possi- 
ble item  of  cost,  and  that  equality  in  freight  rates  was  of  primary  im- 
portance to  the  trade,  and  that  under  substantially  similar  operating 
conditions  such  as  existed  in  this  case  the  charges  therefor  should  be 
equalized  by  the  carriers. 

The  defendants  deny  that  the  rates  are  unreasonable  or  that  Sioux 
City  is  subjected  to  undue  prejudice  or  disadvantage  by  reason  of  the 
higher  rates.  They  contend  that  Sioux  City  has  the  advantage  of  the 
twin  cities  in  other  territory;  that  the  transportation  from  Sioux  City 
northwardly  is  a  back  haul  for  which  they  are  entitled  to  charge  a 
higher  rate;  that  the  tonnage  from  the  twin  cities  southward  is 
greatly  in  excess  of  that  northward  from  Sioux  City  and  therefore 
should  take  a  lower  rate,  and  that  any  changes  in  these  rates  will 
necessitate  adjustments  elsewhere. 

The  contention  on  the  part  of  defendants  that  Sioux  City  has  the 
advantage  in  certain  designated  territory  that  appears  from  this 
record  to  bo  naturally  tributary  to  that  market  can  not  be  held  to 
justify  an  inequitable  rate  prejudicial  to  Sioux  City  from  the  terri- 
tory iu  question. 
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With  respect  to  the  daim  of  the  defendants  that  the  transportation 
from  Sioux  City  northward  is  a  back  haul,  it  does  not  appear  from 
the  evidence  why  there  should  be  a  higher  charge  for  such  a  trans- 
portation service ;  nor  was  it  shown  that  all  the  commodities  involved 
move  into  Sioux  City  from  the  north  or  from  the  east  In  the  multi- 
tude of  articles  covered  in  the  class  rates,  moving  from  all  directions 
into  both  Sioux  City  and  the  twin  cities,  the  theory  of  a  back-haul 
movement,  in  the  absence  of  more  specific  evidence,  would  apply 
equally  as  well  to  the  twin  cities  as  to  Sioux  City.  Inasmuch  as 
Sioux  City  and  the  twin  cities  are  concentrating,  reassorting,  and 
distributing  centers,  the  shipments  therefrom  to  the  territory  in  ques- 
tion might  fairly  be  considered  as  originating  at  such  centers. 

The  fact  that  the  tonnage  out  of  the  twin  cities  southward  is 
heavier  than  that  of  Sioux  City  northward  was  strongly  argued  in 
justification  of  a  lower  rate,  but  under  the  facts  and  circumstances  of 
this  case  it  would  not  suffice  to  overcome  the  firmly  established  prin- 
ciple of  applying  equal  rates  for  equal  distances  under  similar  oper- 
ating conditions,  no  substantial  dissimilarity  in  this  respect  having 
been  shown. 

There  is,  furthermore,  an  expensive  handling  of  the  freight  from 
the  twin  cities  to  this  territory  which  does  not  seem  to  obtain  at  Sioux 
Citj  to  so  great  an  extent. 

Upon  consideration  of  all  the  facts  and  circumstances  disclosed  bj 
this  investigation,  it  does  not  appear  that  there  is  any  suffident 
transportation  reason  why  the  class  rates  from  Sioux  City  to  the 
southwestern  Minnesota  territory  in  this  proceeding  mentioned 
should  be  higher  than  the  class  rates  from  the  twin  cities  to  such 
territory,  and  it  is  the  finding  and  conclusion  of  the  Commission  that 
the  class  rates  in  effect  from  Sioux  City  to  the  stations  located  upon 
the  lines  of  the  defendants  within  the  territory  hereinbefore  des- 
ignated are  unreasonable  and  discriminatory  to  the  extent  such  rates 
exceed  corresponding  class  rates  applying  from  Minneapolis  and 
St.  Paul  to  substantially  equidistant  stations  in  said  territory. 

The  record  does  not  disclose  all  the  stations  located  within  the 
territory  involved  nor  the  distances  from  the  respective  distribut- 
ing centers  to  said  stations.  Under  the  circumstances  we  will  not 
make  an  order  at  this  time,  but  will  expect  the  defendants  to  readjittt 
their  rates  in  accordance  with  the  conclusions  above  stated.  If  this 
is  not  done  on  or  before  the  15th  day  of  February,  1912,  an  appro- 
priate order  will  be  issued,  and  the  case  is  held  open  for  that  purpoatb 
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No.  3831. 

ASHLAND  FIRE  BRICK  COMPANY  ET  AL. 

V. 

SOUTHERN  RAILWAY  COMPANY  ET  AL. 


Buhmitted  November  ^,  1911.    Decided  December  11,  1911. 


1.  Complaint  urges  that  rates  on  brick  from  kilns  on  or.  near  the  Ohio  River 

to  Birmingham  and  other  southern  cities  are  unreasonable  as  compared 
with  the  rates  on  brick  from  St.  Louis,  Mo.,  to  the  same  destinations. 
While  It  is  true  that  the  (Commission  has  held  that  where  Joint  or  pro- 
portional rates  are  made  by  all  the  carriers  to  certain  points  of  destina- 
tion It  is  within  its  power  to  end  a  discrimination  as  between  points  of 
origin  by  a  reduction  in  their  rate  from  a  certain  point  that  is  discrimi- 
nated against,  yet  this  principle  only  has  application  where  the  traffic 
from  both  groups  of  origin  is  necessarily  transported  to  destination  by 
the  same  connecting  carriers  and  where  It  is  possible  for  the  delivering 
carriers  to  put  an  end  to  the  discrimination  by  the  exercise  of  their  power 
to  refuse  to  enter  into  preferential  Joint  or  proportional  rates.  Indiana 
Steel  d  Wire  case,  16  I.  G.  C.  Rep.,  155,  and  Tennessee  Commission  case, 
17  lb.,  418,  distinguished. 

2.  Power  has  not  been  lodged  with  this  tribunal  to  equalize  economic  advan- 

tages, to  place  one  market  in  competition  with  another,  or  to  treat  all 
railroads  as  part  of  one  great  whole,  apportion  to  each  a  certain  territory, 
or  to  require  all  to  meet  upon  a  common  basis  at  all  points.  As  to  the 
charges  of  undue  preference  or  unjust  discrimination  made  against 
defendants  the  O>mmisslon  can  not  find  that  they  are  guilty  in  this 
instance. 
8.  As  to  Ironton,  Portsmouth,  and  Oak  Hill,  Ohio,  no  order  will  be  entered; 
bat  the  present  rates  on  brick  from  Haldeman,  Hayward,  Ashland, 
Taylors,  and  Olive  Hill,  Ky.,  to  all  points  of  destination  involved  found 
to  be  unreasonable,  and  reasonable  rates  prescribed  for  the  future. 

Proctor  K.  Malin  for  complainants. 

B.  Walton  Moore^  F.  ir.  Gwatkmey^  and  A.  S.  Brandeia  for  South- 
em  Railway  Company  and  other  lines. 

Nelson  W.  Proctor^  W.  A.  CoUton^  and  C.  H.  Dulaney  for  Louis- 
ville &  Nashville  Railroad  Company. 

Edward  Barton  and  Robert  S.  Alcorn  for  Baltimore  &  Ohio  South- 
western Bailroad  Company  and  Cincinnati,  Hamilton  &  Dayton 
Kailway  Company. 

W.  D.  Cochran  and  Le  Wright  Browning  for  Chesapeake  A  Ohio 
Railway  Company. 

Fred  H.  Wood  for  St  Louis  &  San  Frandsoo  Railroad  Company. 
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Report  of  the   Commission. 
Lane,  Commissioner: 

This  proceeding  was  instituted  by  certain  manufacturers  of  fire 
brick  at  points  on  or  near  the  Ohio  Biver  and  involTes  rates  to 
Birmingham  and  other  cities  in  the  south.  The  plants  of  the  com- 
plainants are  located  in  what  is  known  as  the  Aahland-Olive  Hill 
district  in  Kentucky  and  in  the  Portsmouth-Oak  Hill  district  in  Ohia 

The  rates  from  all  points  involved  herein,  except  Olive  Hill,  Hty- 
ward,  and  Haldeman.Ky.,are  as  follows  to  these  typical  destinations: 


T^ 

1 

HI     I 

».     I 


From  the  plants  located  at  Olive  Hill,  Hayward,  and  Haldeman, 
Ky.,  the  rate  is  one-half  cent  per  100  pounds  le%  than  the  rates  above 
set  forth. 

It  is  urge<l  that  these  rates  ure  unjust  and  unreasonable  and  that 
a  reasonable  rate  would  \k  VZ  cents  from  all  imints  excepting  Olivs 
Hill,  Ilaldeman,  and  Hayward,  from  which  the  rate  should  bo  11^ 
cents. 

The  accompanying  map  shows  the  situation. 
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In  supporting  their  charge  that  these  rates  are  unreasonable,  and 
more  particularly  in  upholding  the  allegation  that  the  Ashland-Olive 
Hill  district  (which  will  herein  be  treated  as  covering  all  the  kilns) 
is  discriminated  against,  complainants  cite  a  rate  extended  by  some 
of  the  carriers  defendant  to  St.  Liouis  of  14  cents  per  100  pounds,  out 
of  which  switching  and  bridge  charges  are  absorbed  amounting  to  8 
cents  per  100  pounds.  The  comparative  distances,  rates,-  and  rate 
per  ton  per  mile  from  complainants'  plants  to  Birmingham  and  from 
St.  Louis  to  Birmingham,  showing  both  the  gross  rate  from  St.  Louis 
and  the  net  rate  after  deducting  switching  and  bridge  charges  at  St. 
Louis,  are  set  forth  in  the  following  table : 


Ftom— 


Haldeman,  Ky , 

Hayward,  Ky 

OUTemil.  Ky 

Ashland,  Ky..  Tla  LexiiiKton,  Ky , 

Poitamoath,  Ohio,  via  Ashland,  Ky 

Portnnoath,  Ohio,  via  Cincinnati,  Ohio 

Oak  Hill,  Ohio,  via  Ashland,  Ky 

Oak  Hill,  Ohio,  via  CincinnaU.  Ohio. . . . 
St.  Loala: 

Via  St.  Ixmls  &  San  Francisco 

Via  MobUe  A  Ohio 

Via  Illinois  Central 

VU  Louisville  &  Nashville 


To  Birmingham. 


Distance, 
miles. 


472 
475 
483 
523 
554 
588 
563 
619 

556 
478 
485 
530 


Rate  per 
ton. 


$3.10 
3.10 
3.10 
8.20 
8.20 
3.20 
3.20 
3.20 

2.80 
2.80 
2.80 
2.80 


Rate  per 

ton  per 

mile. 


10.0066 
.0065 
.0064 
.0061 
.0058 
.0054 
.0057 
.0052 

.005 
.0058 
.0058 
.0053 


Net  rate  after 
deducting  switch- 
ing and  bridge 
chaiges  at  St.  Louis. 


Per  ton. 


12.80 
2,20 
2.20 
2.20 


Per  ton 
per  mile. 


10.005 
.0046 
.0045 
.OOil 


The  rates  (in  cents  per  100  pounds)  from  the  Ashland-Olive  Hill 
district,  the  Ohio  River  crossings,  and  St.  Louis,  Mo.,  to  some  of  the 
more  important  points  of  destination,  are  here  compared : 


To- 


FYom— 


Ashland 
district. 


Birmingham,  Ala.,  and  group. 
Anniston,  Ala.,  and  group  — 

Rome,  Oa 

AtlanU.  Ga 

Florence.  Ala.,  and  group 

Chattanooga,  Tenn 


Cmt$. 
16 
16 
16 
16 
14* 
13 


Louisville, 

Cincinnati, 

Kv.,  Evana- 

vflle,  Ind., 

Cairo.  111., 

Thebes.  111., 

Olive  Hill  Ohio.  New. 

Ky. 

Belmont, 
Mo. 

Cents. 

CenU. 

OenU. 

15* 

12 

11 

15* 

12 

12 

15* 

12 

12 

15* 

12 

12 

14 

10* 

9* 

12* 

9 

9 

St  Lonia, 
Mo. 


OmU. 


14 

15 

15 

15 

12* 

12 


It  is  further  shown  that  the  Mobile  &  Ohio  Railroad,  extending 
from  St.  Louis  to  Tuscaloosa,  Ala.,  a  distance  of  502  miles,  has 
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established  a  rate  on  fire  brick  and  fire  day  from  St.  Louis  to  Tusca* 
loosa  of  12  cents  per  100  pounds,  while  from  Ashland,  Ky.,  to 
Chicago.  III.  (430  miles),  the  rate  on  fire  brick  is  8^  cents  per  100 
pounds.  This  Commission  in  the  Metropolitan  Paving  Brick  coftf, 
17  I.  C.  C.  Rep.,  197,  fixed  21  cents  per  100  pounds  as  a  reasonable 
rate  for  a  distance  of  910  miles  between  New  York  and  Chicago. 

Fire  brick  is  one  of  the  cheapest  commodities  transported.  Cars 
can  be  loaded  to  their  absolute  capacity  and  the  liability  for  damage 
is  slight.  Shipments  are  made  often  in  trainloads;  the  market  value 
of  a  carload  of  fire  brick  (9,000  fire  brick;  63,000  pounds)  being  from 
$150  to  $175,  the  brick  selling  at  an  average  of  $17  per  1,000. 

The  history  of  these  rates  shows  that  prior  to  1906  the  southern 
carriers  had  two  rates  on  fire  brick  from  Cincinnati  to  Birmingham; 
one  on  fire  brick  to  be  used  as  furnace  material;  the  other  a  com- 
mercial rate.  The  carriers  equalized  these  rates  by  putting  in  a  flat 
rate  on  the  basis  of  that  previously  given  to  fire  brick  used  as  furnace 
material. 

While  this  complaint  goes  to  the  reasonableness  of  the  rates  in- 
volved it  is  apparent  from  the  record  that  it  was  prompted  by  the 
presence  of  the  14-cent  rate  from  St.  I^uis  to  Birmingham.  "  If," 
say  the  complainants,  ^'  the  St.  Ix>uis  &  San  Francisco  Railroad, 
against  the  protest  and  opposition  of  its  fellow  carriers,  can  establish 
and  maintain  a  rate  of  14  cents  jht  100  pounds  from  St  Louis,  with 
the  Mississippi  River  crossing,  are  we  not  justified  in  saying  that  a 
fair  and  reasonable  rate  from  complainants'  district  is  12  cents  per 
100  pounds  where  67  jwr  cent  of  the  traflic  has  no  river  crossing,  is 
moved  a  33-niile  shorter  haul,  and  64  per  cent  of  the  traffic  is  hauled 
from  the  nearest  plants  at  Hayward,  Olive  Hill,  and  Haldeman,  80 
miles  nearer  to  Birmingham  than  St.  Louis  by  this  route?  Are  we 
not  justified  in  claiming  that  if  the  Mobile  Sl  Ohio  Railroad  Company 
can  haul  this  traffic  to  Birmingham  for  4.6  mills  per  ton  per  mile  and 
out  of  that  pay  the  river-crossing  charge  at  Cairo,  the  same  com- 
m<Kiitios  should  be  hauled  from  all  points  in  complainants*  district 
for  12  (*ents  per  100  pounds  where  only  33  per  cent  of  the  traffic  haa 
a  river  crossing?'' 

The  southern  carriers  here  defendant  have  no  aaswer  to  make  to 
these  arguments  save  that  the  rate  from  St.  I^uis  to  Birmingham  ia 
unreasonably  low  and  has  been  forced  upon  them  by  the  action  of 
the  St  I^)uis  &  San  FranciscM)  Railroad.  It  appears  that  on  March  1, 
1906,  the  rate  from  St.  Ix>uis  to  Birmingham  was  16  cents  per  100 
pounds.  Two  years  later,  March  1,  lOOS,  this  rate  was  increased  to 
17  cents  jht  10<)  pounds.'  Again,  in  September  of  that  year  it  waa 
reducetl  to  16  cents,  but  on  November  1,  lfK)9,  the  rate  was  again 
re<luced,  this  time  the  reduction  being  2  cents  per  100  pounds,  mak- 
ing a  14-cent  rate  from  St  Louis  to  Birmingham.   Therefore  for  two 
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yesrs  last  past  the  rate  from  St.  Louis  has  been  2  cents  (or  1^  cents) 
below  that  from  the  complainants'  plants  to  the  same  points  of  des- 
tination. The  southern  carriers,  at  the  request  of  complainants,  have 
made  repeated  efforts  to  induce  the  St.  l/ouis  &  San  Francisco  to 
increase  these  rates  so  as  to  put  the  St.  Louis  and  the  Ashland-Olive 
Hill  districts  upon  a  parity,  but  the  carriers  have  to  admit  that  these 
negotiations  have  been  fruitless  owing  to  the  determination  of 
the  St  Ijouis  &  San  Francisco  to  maintain  its  present  rate  into 
Birmingham. 

The  effect  upon  the  movement  of  fire  brick  to  southern  foundry  and 
furnace  points  during  the  periods  January  to  May,  1909,  and  January 
to  May,  1910,  is  shown  in  the  following  statement : 


• 

Number  of  cars. 

From 
Ashland 
district. 

From 

Olive  Hill 

district. 

From  Ash- 
land and 
Olive  Hill 
diatricts 
combined. 

From 
St.  Louis 
district 

Percentage 
of  move- 
ment from 
St.  Louis 
district. 

Total 
movement 

Daring  period  from  January 
to  May.  1909.  inclujdye 

During  period  from  January 
to  May,  19n).  Incloiiiye 

263 
158 

228 
310 

491 
468 

8 

49 

Per  cctu. 
1.6 

9.5 

499 

517 

During  both  periods... 

421 

688 

959 

57 

5.6 

1,016 

From  this  it  would  appear  that  the  shipments  from  the  St.  Louis 
district  increased  from  8  carloads  in  one  period  to  49  in  the  other. 
While  this  is  slight  compared  with  the  large  movement  from  other 
districts,  the  increase  in  percentage  is  great  and  threatens,  so  com- 
plainants contend,  the  permanency  of  their  hold  upon  this  market. 

In  so  far  as  this  case  is  predicated  upon  the  discrimination  of  the 
carriers  out  of  St.  Louis  the  Commission  may  not  within  its  lawful 
power  reduce  the  rates  from  the  Ashland-Olive  Hill  district  That 
the  rates  from  St.  Louis  were  put  in  by  the  St.  Louis  &  San  Fran- 
cisco Railroad  in  order  to  secure  a  greater  volume  of  tonnage  into 
southern  furnace  markets  is  uncontradicted.  For  its  own  purposes 
as  a  competing  line,  and  serving  a  distinct  point  of  origin  which 
desired  access  into  the  markets  of  the  south,  the  Frisco  road  made 
these  rates.  This  is  a  matter  of  traflSc  policy  over  which  we  have  no 
control  so  long  as  the  carrier  adopting  such  policy  does  not  discrimi- 
nate as  between  communities.  The  figures  given  above  abundantly 
show  that  the  Birmingham  district  has  almost  exclusively  drawn  its 
supply  of  fire  brick  from  the  Kentucky  and  Ohio  fields.  The  St 
Louis  plant  desired  access  to  the  same  district,  and  the  Frisco 
accordingly  made  a  rate  which  allowed  them  to  have  entrance  thereto 
upon  a  preferential  basis  as  against  their  eastern  competitors.  It 
does  not  lie  with  this  Commission  to  say  that  a  carrier  may  not  do 
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this,  nor  can  we  reduce  rates  from  other  points  because  of  such 
competition. 

It  is  true  that  we  have  held  in  cases  where  jmnt  or  proportional 
rates  were  made  by  all  of  the  carriers  leading  to  certain  points  of 
destination  that  it  was  within  our  power  to  end  a  discriminati<m  as 
between  points  of  origin  by  a  reduction  in  the  rate  from  a  certain 
point  that  was  discriminated  against  Indiana  Steel  db  Wire  Co.  v* 
C,  R.  I.  <t  P.  Ry.  Co.y  16  I.  C.  C.  Kep.,  165 ;  RaUroad  CammiseUm  of 
Tennessee  v.  Ann  Arbor  R.  R.  Co.,  17  I.  C.  C.  Rep.,  418.  This  prin- 
ciple,  however,  only  has  application  where  the  traffic  from  both  groups 
of  origin  is  necessarily  transported  to  destination  by  the  same  con- 
necting carrier  or  carriers  and  where  it  is  possible  for  the  delivering 
carriers  to  put  an  end  to  the  discrimination  by  the  exercise  of  their 
power  to  refuse  to  enter  into  preferential  joint  or  proportional  rates. 
The  Frisco  and  the  Mobile  &  Ohio  have  through  lines  from  St.  Louis 
to  Birmingham,  the  principal  market  in  controversy  here,  and  there- 
fore control  the  rates  for  the  full  distance.  The  record  in  this  case 
does  not  reveal  that  any  of  the  traffic  from  St  Louis,  as  well  as  from 
Ashland,  is  delivered  at  any  points  of  destination  by  carriers  who  are 
an  essential  part  of  the  two  throu|i^  routes. 

Wherever  a  like  kind  of  traffic  is  transported  from  two  similarly 
situated  points  of  origin  by  the  same  carrier  or  carriers  they  may 
not  discriminate  between  such  points.  That  is  to  Fay,  if  the  Chesa- 
peake &  Ohio,  which  alone  serves  Ashland,  also  had  an  exclusive 
line  out  of  St.  Louis  it  could  not  give  to  St  Ix>uis  a  preferential 
rate.  Furthermore,  if  the  Louisville  &  Nashville  alone  delivered  in 
Birmingham,  participating  in  the  two  through  routes  and  joint  rates 
for  both  St  Louis  and  Ashland  traffic  it  could  not  be  a  party  to  a 
preferential  joint  rate  or  proportional  in  favor  of  St.  Louis.  The 
test  of  the  discrimination  is  the  ability  of  one  of  the  carriers  par- 
ticipating in  the  two  through  routes  from  the  two  points  of  origin 
to  the  same  point  of  destination  to  put  an  end  to  the  discrimination 
by  its  own  act.  Hence  we  have  said  above  that  to  give  rise  to  dis- 
crimination between  two  points  such  as  St.  Louis  and  Ashland  there 
must  be  one  or  more  carriers  participating  in  the  discrimination  tliat 
are  necessarj'  to  the  movement  between  the  two  points  of  origin  and 
the  destination — a  carrier  or  carriers  without  which  the  through 
routes  and  rates  could  not  be  established  or  maintained.  But  we 
find  no  such  condition  in  this  case,  so  far  as  complainants  have  indi- 
cated. St.  I^uis  may  reach  the  Birmingham  district  over  the  lines 
of  the  Frisco  or  the  Mobile  4  Ohio  alone.  Neither  the  Frisco  nor  the 
Mobile  &  Ohio  serves  Ashland.  The  Chesapeake  A  Ohio  serves  ths 
Ashland  kilns,  but  neither  directly  nor  indirectly  those  of  St  Louis. 

To  be  sure  the  Ix>uisville  A  Nashville  in  connection  with  the  Chesa- 
peake A  Ohio  forms  a  through  route  from  Ashland  to  Binning^mn 
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and  also  has  a  through  route  of  its  own  from  St  Louis;  but — and 
this  is  the  important  condition — the  Ashland  brick  could  move  to 
Birmingham  without  the  intervention  of  the  Louisville  &  Nashville 
by  way  of  the  Chesapeake  &  Ohio  and  the  Queen  &  Crescent  roads, 
none  of  which  are  vital  to  a  movement  from  St.  Louis.  Thus  we 
see  that  by  withdrawing  from  the  St.  Louis  business  the  Louisville 
A  Nashville  could  not  put  an  end  to  the  piieference  in  favor  of  St. 
Louis  or  give  relief  to  Ashland.  To  be  sure,  it  does  not  appear 
equitable  to  find  the  Louisville  &  Nashville  making  a  net  rate  of  11 
cents  from  St.  Louis  to  Birmingham,  a  distance  of  530  miles,  while 
participating  in  a  rate  of  16  cents  from  Ashland  to  Birmingham, 
a  distance  of  523  miles,  of  which  16-cent  rate  the  Louisville  &  Nash- 
ville's proportion  upon  delivery  made  to  it  at  Lexington  is  12  cents, 
the  distance  from  Lexington  to  Birmingham  being  400  miles.  Thus 
we  have  11  cents  charged  for  a  530-mile  haul  as  against  a  rate  of  12 
cents  for  a  400-mile  haul.  But  this  contrast  arises  out  of  the  desire 
of  the  Louisville  &  Nashville  to  compete  with  the  other  carriers  out 
of  St.  Louis,  whereas  it  is  not  compelled  to  compete  out  of  Lexington 
with  either  the  Frisco  or  the  Mobile  &  Ohio.  It  manifestly  would 
do  Ashland  no  good  whatsoever  for  the  Louisville  &  Nashville  to 
withdraw  from  the  St.  Louis  business.  It  seems  unnecessary  here 
to  state  that  the  power  has  not  been  lodged  with  this  tribunal  to 
equalize  economic  advantages,  to  place  one  market  in  competition 
with  another,  or  to  treat  all  railroads  as  a  part  of  one  great  whole, 
apportion  to  each  a  certain  territory,  or  to  require  all  to  meet  upon 
a  common  basis  at  all  points.  Carriers,  says  the  law,  may  not  give 
undue  preference  or  unjustly  discriminate.  And  as  to  these  charges 
made  against  defendants  we  can  not  find  that  they  are  guilty  in  this 
instance. 

We  pass  next  to  the  question  of  the  reasonableness  of  the  rates, 
and  in  so  far  as  the  complainants'  case  rests  upon  a  comparison  with 
the  St.  Ix)uis  rates  we  can  not  accept  this  standard  as  in  any  way 
conclusive.  If  the  rates  from  St.  Louis  have  been  and  are  too  low, 
would  it  therefore  follow  that  the  rates  from  Ashland  were  too  high  ! 
Or  if  the  St.  Louis  rate  were  still  further  reduced — say  to  10  cents — 
would  it  follow  that  the  action  of  the  carriers  out  of  St.  Louis  would 
be  a  measure  of  the  reasonableness  of  the  rate  from  Ashland  to 
Birmingham  ?    These  questions  seem  to  be  self-answering. 

So  long  as  the  rate  from  St.  Louis  was  the  same  as,  or  higher  than, 
the  rate  from  Ashland,  the  fire-brick  burners  of  the  latter  district 
were  indifferent  to  the  rate.  This  they  freely  admit  It  is  the  con- 
sumer who  pays  the  freight.  If  other  and  competing  kilns  are  at 
a  disadvantage  as  to  the  rate  adjustment  to  Birmingham  the  Ashland 
manufacturer  will  have  the  market  very  much  to  himself.  Therefore 
it  is,  as  complainants  state,  that  no  complaint  as  to  the  Ashland 
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rate  was  made  until  St  Louis  brick  began  to  sell  in  Birmingham, 
thus  compelling  the  Ashland  brickmaker  to  lower  his  price  to  meet 
the  new  competitor.  The  brickmakers  of  Kentucky  then  sought  to 
have  the  Frisco  raise  its  rate.  This  they  say  would  satisfy  them  now, 
inasmuch  as  they  are  interested  in  the  adjustment  more  than  in  the 
rate  itself.  A  lower  rate  from  St.  Louis  means  that  the  Ashland 
manufacturers  must  absorb  the  difference  in  the  rate  in  the  price  of  their 
brick  when  competing  with  St.  Louis  manufacturers.  Accordingly, 
they  urged  their  own  lines,  the  Louisville  &  Nashville,  the  Chesapeake 
&  Ohio,  and  others,  to  insist  upon  this  policy  with  the  Frisco  and  other 
carriers  out  of  St.  Louis.  But  these  conferences  failed  of  their  pur- 
pose. The  Frisco,  they  reported,  was  obdurate.  Even  though  it 
hauled  so  small  a  percentage  of  the  brick  consumed  in  the  south  it 
would  not  yield  the  revenue  because  it  thought  it  saw  possibilities 
of  developing  a  larger  traffic  from  the  industries  local  to  its  line. 
The  rate  was  low,  it  said,  but  not  so  low  but  that  it  could  be  made 
lower  if  there  was  occasion.  Failing,  then,  in  securing  an  advance 
in  the  rate  to  their  competitors,  the  Ashland  manufacturers  soo^t 
a  reduction  in  their  own  rates.  If  the  rate  was  to  come  from  their 
profits  they  must  give  consideration  to  its  size.  And  thus  came  this 
complaint. 

The  carriers  say  that  the  rate  of  12  cents  from  Cincinnati  to  Bir- 
mingham is  reasonable,  because  the  traffic  has  moved  freely  under  it 
and  because  '^  no  other  low-grade  commodity  has  a  lower  rate  from 
Cincinnati  excepting  sand.'*  While  Cincinnati  is  taken  as  the  basing 
point  on  this  traffic  there  are  several  facts  of  first  importance  to  be 
considered  in  this  connection:  (1)  Two-thirds  of  the  brick  which 
go  to  the  southern  furnaces  come  from  points  south  of  the  Ohio 
River  and  are  subject  to  no  bridge  charge.  (2)  Cincinnati  is  484  miles 
from  Birmingham  and  Ashland  is  523  miles,  Ashland  being  situated 
at  the  junction  of  the  main  line  of  the  Chesapeake  &  Ohio  and  its 
branch  to  Lexington.  (3)  Three  of  the  largest  plants,  actually  pro- 
ducing 64  per  cent  of  all  the  brick  that  goes  to  the  south,  are  located 
at  the  stations  of  Haldeman,  Hayward,  and  Olive  Hill,  which  are 
on  the  Chesapeake  &  Ohio  within  75  miles  of  Lexington.  (4)  Lex- 
ington is  84  miles  south  of  Cincinnati,  but  by  arrangement  between 
the  carriers  carries  the  Cincinnati  rate  of  12  cents,  so  that  if  the  brick 
moves  from  Ashland  through  Newport,  across  the  river  from  Cin- 
cinnati, or  through  Lexington  (tlie  haul  to  the  former  being  145 
miles  and  to  the  latter  V24  miles),  the  same  rate  is  applied. 

It  becomes  at  once  apparent  that  to  deal  with  the  Ashland  rate 
from  the  standpoint  of  the  Cincinnati  rate  on  brick  as  contrasted 
with  the  rates  on  other  commodities  from  the  same  point  is  to  evi- 
dence a  misconception  of  the  situation.  If  the  rate  on  fire  brick 
were  16  oenta  from  Cincinnati^  as  agminsfc  a  rate  of  16  cents  bom  Aah* 
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land,  there  would  be  strength  in  this  comparison.  Here,  however, 
the  commodity  does  not  originate  in  Cincinnati,  nor  does  it  in  fact 
in  the  greater  part  pass  through  Cincinnati,  which  is  on  the  north 
aide  of  the  Ohio.  Furthermore,  the  direct  route,  and  that  by  which 
the  traffic  moves  from  Ashland  to  Birmingham,  is  through  Lexing- 
ton, 84  miles  to  the  south  of  the  river.  We  have  recognized  at  all 
times  the  adjustment  made  by  the  southern  carriers  at  the  Ohio 
River  crossings  on  freight  coming  from  the  north.  This  adjustment 
has  been  the  result  of  many  years  of  trying  experience,  when  the 
carriers  were  in  more  active  competition  than  they  are  at  present, 
when  equalization  of  rates  was  effected  by  rebates,  and  when  the 
carriers  from  the  various  crossings  were  not  held  under  sympathetic 
control.  This  adjustment,  however,  has  never  been  held  to  justify 
a  rate-basing  system  as  to  products  originating  south  of  the  river 
which  deprived  such  southern  points  of  their  advantages  and  forced 
them  to  pay  a  rate  through  a  river  crossing  which  they  did  not 
touch. 

As  to  Ironton,  Portsmouth,  and  Oak  Hill,  points  of  production 
north  of  the  river,  we  shall  make  no  order. 

We  find  the  rates  from  Haldeman,  Hayward,  and  Olive  Hill  to  all 
points  of  destination  involved  to  be  unreasonable,  and  that  a  reason- 
able rate  sliould  be  fixed  which  would  be  1  cent  less  per  100  pounds 
than  is  at  present  charged  to  such  points.  We  also  find  the  present 
rate  from  Ashland  and  Taylors  to  the  points  of  destination  here  in- 
volved to  be  unreasonable  to  the  extent  of  1  cent  per  100  pounds.  An 
order  will  be  entered  accordingly. 
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Tnvestioation  and  Suspension  Docket  No.  51. 

IN  THE  MATTER  OF  THE  INVESTIGATION  AND  SUS- 
PENSION OF  ADVANCES  IN  RATES  BY  CARRIERS  FOR 
THE  TRANSPORTATION  OF  VEHICLES. 


Submitted  yovember  U,  1911.    Decided  December  IS,  1911. 


Upon  all  the  factfi  developed  at  tbls  Investigation  Into  the  advances  In  nitea  on 
vehicles  from  Suffolk,  Va.,  to  points  In  North  and  Sooth  Carolina;  IfeM, 
That  there  are  no  saffident  grounds  upon  which  the  Commission  maj  per- 
manently suspend  the  operation  of  the  tariff  advancing  the  rates. 

/.  L.  Jeffries  and  H.  N.  Fitzgerald  for  Board  of  Trade  of  Saffolk, 
Va.,  and  manufncturers. 

Frank  W.  Gwathmey  for  Atlantic  Coast  Line  Railroad  Company, 
Seaboard  Air  Line  Railway,  and  other  lines. 

Report  of  the  Commission. 

Harlan,  Commissioner: 

Vipon  the  informal  complaint  of  the  Parker  Manufacturing  Com- 
pany, the  One  Buggy  Company,  and  others  engaged  at  Suffolk,  in 
the  state  of  Virginia,  in  the  manufacture  of  light  buggies  and  other 
vehicles,  an  order  was  entered  on  June  22,  1911,  suspending  the  oper- 
ation of  a  new  tariff  of  the  Atlantic  Coast  Line  and  its  connectioDa, 
referred  to  hereinafter  for  convenience  as  the  defendants,  providing 
increased  rates,  to  become  effective  on  July  4,  1911,  for  the  transpor- 
tation of  vehicles  from  Suffolk  to  points  in  the  states  of  North  and 
South  Carolina.  The  complaint  in  general  terms  was  that  the 
proposed  rates  were  not  only  largely  in  excess  of  the  rates  then  in 
effect,  but  were  unreasonable  when  considered  in  the  light  of  the 
history  of  the  rates  on  vehicles  in  that  territory.  It  was  also  alleg^ed 
that  the  proposed  higher  rates  were  in  violation  of  an  underBtand* 
ing  theretofore  had  between  representatives  of  the  defendants  and 
representatives  of  the  vehicle  manufacturers  at  Suffolk.  The  cascn- 
tial  facts  developed  at  the  hearing  are  as  follows : 

The  Parker  Manufacturing  Company  was  organized  in  February, 
1909L    Its  substantial  fiictoiy  building  at  Saff<dk  was  <^>ened  for 
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operation  in  May,  1909.  At  that  time  and  until  June,  1910,  the 
traffic  moved  under  class  rates  which  had  controlled  the  interstate 
shipment  of  vehicles  in  this  territory  for  many  years.  But  the 
railroad  commission  of  the  state  of  North  Carolina  had  put  in 
effect  a  very  low  tariff  on  vehicles  moving  between  points  in  that 
.state,  and  this  fact,  together  with  the  urgency  of  the  Suffolk  manu- 
factui^rs,  led  the  defendants  in  June,  1910,  to  try  a  reduced  scale  of 
rates  on  interstate  movements.  To  Florence,  for  example,  a  fairly 
typical  point  in  the  state  of  South  Carolina,  the  rate  on  buggies  from 
Suffolk  in  less-than-carload  lots  now  became  70  cents  as  compared 
with  the  previous  class  rate  of  80  cents  per  100  pounds,  and  60 
cents  on  carload  shipments  as  compared  with  the  previous  class 
rate  of  70  cents.  The  reduced  rates  are  still  in  effect  as  a  conse- 
quence of  our  action  suspending  the  tariff  filed  by  the  defendants 
on  June  3,  1911,  restoring  their  interstate  charges  to  the  class  bafds 
substantially  as  the  rates  had  existed  prior  to  the  reduction. 

The  progress  of  the  new  enterprise  of  manufacturing  buggies  at 
Suffolk  was  not  impeded  or  retarded  by  the  class  rates  that  were  in 
effect  when  the  factory  was  opened  and  which  continued  in  force  for 
about  a  year  afterwards.  During  the  few  months  intervening  be- 
tween May,  1909,  when  the  buggy  company  commenced  to  do  busi- 
ness, and  January  1,  1910,  its  output  amounted  to  1,102  vehicles. 
During  the  calendar  year  1910  it  manufactured  2,937  buggies.  These 
moved  during  the  first  six  months  of  that  year  under  class  rates, 
although  for  the  balance  of  the  year  the  lower  scale  of  rates  con- 
trolled the  traffic.  From  June  1,  1911,  until  the  hearing  on  No- 
vember 23,  1911,  it  manufactured  and  sold  3,220  buggies.  It  appears, 
therefore,  that  although  its  business  has  grown  more  rapidly  since 
July  4,  1910,  when  the  lower  rates  went  into  effect,  the  company 
nevertheless  flourished  under  the  previous  higher  rates  and  was  able 
at  once  to  become  an  important  competitor  in  the  sale  of  buggies  in 
this  territory. 

There  is  an  intimation  on  the  informal  complaints,  as  heretofore 
stated,  of  an  agreement  or  understanding  between  the  Suffolk  manu- 
facturers and  the  traffic  officials  of  the  defendants  that  the  lower 
scale  of  rates  made  effective  in  July,  1910,  would  be  continued  as  the 
maximum  rates  for  the  future.  No  evidence,  however,  was  offered 
at  the  hearing  in  support  of  this  allegation.  It  did  appear  that  the 
reduced  rates  were  put  in  force  as  the  result  of  negotiations  between 
the  parties  in  interest,  but  there  was  no  evidence  tending  to  show  ly- 
thing  beyond  a  willingness  on  the  part  of  the  carriers  to  give  th  a 
trial.  The  One  Buggy  Company,  which  also  complains  of  the  i  :o 
tion  of  the  previously  existing  rates,  opened  its  factory  while  t 
lower  rates  were  in  effect    But  the  witness  who  testified  on 
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behalf  did  not  claim  that  there  had  been  any  agreement  or  under- 
standing between  his  company  and  the  cariiers  to  the  effect  that  the 
lower  scale  of  rates  would  be  the  maximum  scale  for  the  future. 
All  that  developed  in  this  regard  at  the  hearing  was  tliat  this  com- 
pany had  an  opportunity  of  acquiring  a  suitable  site  for  its  factory 
at  Suffolk  on  the  trucks  of  other  lines,  but  purchased  more  expen- 
sive property  on  the  tracks  of  the  Atlantic  Coast  Line  because 
the  rates  on  buggies  from  Suffolk  were  materially  less  at  that  time 
over  tliat  line  than  over  the  other  lines  reaching  points  in  the  Caro- 
linas.  Even  if  it  were  within  our  power  to  enforce  such  an  agree- 
ment with  respect  to  rates,  there  is  therefore  no  basis  of  record  for  a 
finding  that  any  such  understanding  was  reached. 

There  are  four  carriers  serv'ing  Suffolk  whose  lines  extend  into 
North  and  South  Carolina — the  Atlantic  Coast  Line,  the  Southern 
Railway,  the  Seaboard  Air  Line,  and  the  Norfolk  Southern.  Of 
these  the  Atlantic  Coast  Line  was  the  only  one  that  reduced  its  rates 
on  vehicles  moving  from  Suffolk  to  points  in  the  Carolinas.  The 
other  carriers  were  requested  by  the  manufacturers  at  Suffolk  to 
meet  the  reduced  rates  of  the  Atlantic  Coast  Line.  They  refused  to 
do  so  on  the  ground  that  the  class  rates  were  already  low  enough* 
They  yielded  the  traffic  to  the  Atlantic  Coast  Line,  so  far  as  com- 
p^itive  points  were  concerned,  rather  than  to  accept  its  vehicle  rates 
from  Suffolk.  This  is  a  significant  feature  in  the  case,  and  its  im- 
portance is  emphasized  by  the  fact  that  at  Washington,  Wilson,  and  a 
dozen  or  more  other  towns  in  North  Carolina  are  factories  with  an 
output  of  buggies  for  sale  in  this  territory  as  large  as  and  possibly 
larger  in  some  cases  than  the  output  of  the  factories  at  Suffolk. 
They  compete  actively  with  the  Suffolk  factories  in  both  North  and 
South  Carolina,  and  on  interstate  shipments  are  paying  charges 
which  are  published  as  commodity  rates,  but  which  are  in  general 
equal  to  the  regular  class  rates.  This  general  basis  of  rates  has  been 
in  effect  for  many  years  on  those  lines  and  without  complaint,  so  far 
as  a  cursory  examination  of  our  files  discloses. 

The  record  therefore  clearly  develops  the  fact  that  for  substan- 
tially a  year  and  a  half  the  buggy  manufacturers  at  Suffolk,  through 
the  action  of  the  Atlantic  Coast  Line  in  reducing  its  rates,  have  been 
enjoying  a  substantial  advantage  over  their  competitors  at  other 
points  in  this  territory  with  respect  to  interstate  shipments.  An 
officer  of  a  company  at  Franklin,  in  the  state  of  Virginia,  18  miles 
west  of  Suffolk  on  the  Seaboard  Air  Line,  that  manufactures  buggies 
of  the  same  general  appearance,  class,  and  value  as  those  manu* 
factured  at  Suffolk,  when  testifying  said  that,  while  he  did  not  com* 
plain  of  the  class  rate  on  buggies  from  Franklin — and  his  factory  as 
n  matter  of  fact  had  enjoyed  reasonable  prosperity  under  the  cUai 
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rates— he  did  object  to  a  rate  adjustment  which  gave  to  his  competi- 
tors at  Suffolk  more  favorable  rates  to  competitive  points  ia  North 
and  South  Carolina,  particularly  in  view  of  the  fact  that  Franklin 
bad  always  been  grouped  with  Suffolk  and  is  now  grouped  with  it 
ander  class  rates  to  competitive  points. 

In  explaining  the  reasons  that  led  the  defendants  to  file  a  tariff 
restoring  the  class  rates,  the  freight  traffic  manager  of  the  Atlantic 
Coast  Line  showed  that  most  of  these  manufacturers  are  really  mere  as- 
snnblers  of  parts  purchased  in  the  north,  and  in  the  central  states,  and 
that  the  factories  at  Suffolk  enjoy  an  advantage  under  their  inbound 
rates  on  buggy  parts  and  materials  that  is  estimated  to  amount  to  a 
difference  of  60  cents  a  buggy  in  their  favor,  when  compared  with  the 
cost  under  the  inbound  rates  to  the  manufacturer  at  Franklin,  only 
18  miles  west  of  Suffolk ;  and  to  93  cents  per  buggy  in  favor  of  the 
factories  at  Suffolk  when  compared  with  the  inbound  rates  on  buggy 
parts  to  North  Carolina  manufacturing  points.  He  also  testified 
that  the  lower  scale  of  rates  put  in  effect  on  June  17,  1910,  was  pre- 
pared by  rate  clerks  in  his  office  under  a  misapprehension  of  his 
instructions.  We  need  not  go  into  the  details  of  the  explanation  made 
of  the  error  to  which  he  refers.  It  will  suffice  to  say  that  the  result 
of  the  misunderstanding  was  that  rates  from  Suffolk  to  156  points 
on  the  Atlantic  Coast  Line  in  North  Carolina  were  less  than  the 
state  rates  from  Washington  to  the  same  points,  notwithstanding 
the  fact  that  Suffolk  is  40  miles  more  distant  from  those  points  than 
is  Washington.  This  is  a  manifest  inconsistency  that  ought  not  to 
continue. 

The  tariff  suspended  by  the  Commission  names  also  increased  rates 
on  wagons  from  Suffolk  to  the  same  territory.  An  informal  com- 
plaint against  the  increase  was  made  by  a  manufacturer  at  Suffolk, 
whose  yearly  output  of  logging  wagons  is  said  to  exceed  500.  No 
appearance,  however,  was  made  on  his  behalf  at  the  hearing,  and 
there  is  no  occasion  for  a  separate  consideration  of  the  rates  on 
wagons.  The  testimony  for  the  defendants,  as  was  expressly  stated, 
was  directed  toward  those  rates  as  well  as  the  rates  on  pleasure 
vehicles.  Upon  such  information  as  is  at  hand  there  is  no  material 
difference  of  fact  with  respect  to  the  traffic  in  wagons  that  would 
require  any  other  action  on  those  rates  than  that  here  taken  with 
respect  to  the  rates  on  buggies. 

Upon  all  the  facts  developed  as  the  result  of  this  inquiry  and  in- 
vestigation we  think  that  the  defendant  lines  have  justified  the  tariff 
filed  on  June  3,  1911,  providing  for  the  restoration  of  the  class  rates 
previously  in  effect,  and  that  there  are  no  sufficient  grounds  upon 
which  we  may  permanently  suspend  the  operation  of  that  tariff. 
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It  was  expressly  stated  at  the  hearing  that  the  increase  made  in 
their  vehicle  rates  by  these  defendants  from  Suffolk  was  not  part 
of  any  general  advance  contemplated  by  the  carriers  in  the  rates  on 
such  traffic  in  southern  classification  territory.  We  have  therefore 
considered  the  matter  solely  from  the  point  of  view  of  the  limited 
and  comparatively  local  situation  before  us  and  are  not  to  be  under- 
stood as  closing  it  from  examination  and  review  should  occasion  arise 
for  a  more  extended  inquiry  with  respect  to  vehicle  rates  in  this 
part  of  the  country. 

An  order  will  he  entered  vacating  the  order  of  suspension  hereto- 
fore entered  herein. 
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No.  3222. 
DIAMOND  COAL  &  COKE  COMPANY 

V. 

BALTIMORE  &  OHIO  RAILROAD  COMPANY  ET  AL, 


Submitted  July  7,  1911.    Decided  December  5,  1911. 


Rate  on  mining-car  wheels  from  Rock  Island,  III.,  to  DiamondviUe,  Wyo.,  found 
unreasonable  so  far  as  it  exceeds  the  rate  on  mining  cars  between  the 
same  points.    Reparation  awarded. 

William  A,  Glasgow  for  complainant. 

H.  A.  Scandrett  and  F.  C.  Dillard  for  Union  Pacific  Railroad 
Company  and  Oregon  Short  Line  Railroad  Company. 

Report  of  the  Commission. 

By  the  Commission  : 

The  complainant  is  a  corporation  engaged  in  coal  mining  at 
Diamondville,  Wyo.  Its  petition,  filed  April  8,  1910,  alleges  that 
it  was  charged  by  defendants  an  imreasonable  rate  for  the  trans- 
portation of  one  carload  of  car  wheels  on  axles,  shipped  January  24, 
1908,  from  Wilmington,  Del.,  to  Diamondville.  Reparation  is  asked. 
The  claim  was  first  filed  with  the  Commission  November  5,  1909. 

The  shipment  consisted  of  400  car  wheels  on  axles,  parts  of  coal- 
mining cars  or  "  skips,"  and  two  boxes  of  felt.  No  question  is  raised 
as  to  the  charges  on  the  felt,  nor  is  there  any  complaint  as  to  the 
charge  made  for  the  transportation  of  the  car  wheels  and  axles  east 
of  the  Mississippi  River.  West  of  that  river  there  was  in  force 
at  the  time  of  shipment  a  commodity  rate  of  97^  cents  per  100  pounds 
on  mii.ing-car  skips,  and  complainant  contends  that  the  rate  charged 
upon  the  wheels  was  unreasonable  to  the  extent  that  it  exceeded  said 
commodity  rate. 

The  routing  instructions  given  by  the  shipper  were  as  follows: 
^  Via  C.  R.  I.  &  P.,  U.  P.,  and  O.  S.  L.  Rys."  The  shipment  moved 
via  the  Baltimore  &  Ohio  to  Burr  Oak,  111. ;  Chicago,  Rock  Island  ft 
Pacific  to  Pullman,  Colo.;  Union  Pacific  to  Granger,  Wyo.;  and 
Oregon  Short  Line  to  destination.  The  rates  paid  on  the  car  wheels, 
as  shown  on  amended  expense  bill,  were  28  cents  to  Chicago  and 
$1.33  beyond,  making  a  through  rate  of  $1.61  from  Wilmington  to 
Diamondville.  On  this  basis,  charges  were  collected  amounting  to 
$1,094.80. 
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The  tariffs  on  file  indicate  that  when  the  shipment  moved  a  lower 
combination  than  that  above  stated  was  available.  Baltimore  ft 
Ohio  Tariff,  I.  C.  C.  No.  5435,  named  fifth  class  rate  of  33  cents 
from  Wilmington  to  Rock  Island,  111.,  applicable  to  traffic  destined 
beyond  that  point  Union  Pacific  Tariff,  I.  C.  C.  No.  1976,  pro- 
vided that  the  rates  from  Mississippi  River  territory,  including 
Rock  Island,  HI.,  to  Diamondville,  Wyo.,  should  not  exceed  the 
rates  contemporaneously  in  effect  to  Utah  common  points  shown 
in  W.  A.  Poteet's  Tariff,  I.  C.  C.  No.  194.  By  reference  to  the 
latter  tariff  we  find  a  commodity  rate  of  $1J21  on  mining-car  wheels 
from  Mississippi  River  territory,  including  Rock  Island,  IlL,  to 
Utah  common  points.  When  the  shipment  moved,  the  mftTimnm 
rate  clause  above  mentioned  had  not  been  condemned  by  the  Com- 
mission. It  will  therefore  be  seen  that  there  was  a  combination  of 
intermediaie  rates  amounting  to  $1.54. 

Complainant  contends  that  the  commodity  rate  of  97}  cents  ap- 
plicable on  mining-car  skips  should  also  be  applied  on  a  part  of 
the  skip.  The  testimony  shows  that  the  wheels  are  an  integral  part 
of  the  skip  and  are  subject  to  such  rough  usage  in  the  mines  that  it 
is  necessary  to  replace  them  several  times  before  the  body  of  the 
skip  is  worn  out.  Had  these  wheels  been  shipped  with  the  bodies 
there  would  have  been  no  question  that  the  97^-cent  rate  was  ap- 
plicable. A  shipment  so  made  would  not  load  nearly  so  heavily 
as  a  shipment  of  the  wheels  alone.  The  bodies  of  the  skips  are 
bulky  and  can  not  be  loaded  to  utilize  all  available  car  space.  The 
wheels  can  be  loaded  very  compactly  and  require  for  transporta- 
tion no  equipment  different  from  that  provided  for  the  bodies. 
Under  the  rate  of  97^  cents  a  particular  car  loaded  with  wheels 
would  produce  more  revenue  than  one  loaded  with  skip  bodies  or 
with  the  completed  skip,  including  the  wheels.  The  evidence  does 
not  indicate  that  wheels  are  any  more  liable  to  damage  in  transit 
than  the  completed  skip. 

Upon  consideration  of  all  the  facts  disclosed  by  our  investigation, 
we  are  of  opinion,  and  so  find,  that  the  rate  assessed  west  of  the 
Mississippi  River  for  transportation  of  these  car  wheels  was  un- 
reasonable so  far  as  it  exceeded  the  commodity  rate  of  97^  cents, 
applicable  to  mining-car  skips.  Reparation  will  be  awarded  against 
the  lines  west  of  the  river  in  the  sum  of  $207.40,  with  interest  from 
February  17,  1908,  and  those  defendants  will  be  required  for  the 
future  to  cease  and  desist  from  charging  a  higher  rate  for  the  trans- 
portation of  mining-car  wheels  than  they  contemporaneously  charge 

for  the  transportation  of  mining  skips  or  cars. 
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No.  8282. 
T.  N.  ATCHINSON 

V. 

ST.  LOUIS,  IRON  MOUNTAIN  &  SOUTHERN  RAILWAT 

COMPANY  ET  AL. 


SuhmUted  December  i,  1910.    Decided  December  11,  191U 


Bates  on  fire  brick  from  Perla,  Ark.,  to  Rnston,  Monroe,  Tallalah,  Wlnnfleld, 
Alexandria,  and  Shreveport,  La.,  found  to  have  been  onreaaonable  and 
reasonable  rates  established  for  the  future. 

H.  M.  Armiatead  for  complainant. 

James  C.  Jeffery  and  Herbert  J.  Campheill  for  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company. 

TF.  F.  Dickinson  and  A.  B.  Enoch  for  Chicago,  Rock  Island  ft 
Pacific  Railway  Company. 

Report  of  the  Commission. 

By  the  Commission: 

Complainant  manufactures  brick  at  Perla,  Hot  Springs  county, 
Ark.,  and  ships  the  same  to  points  in  that  and  other  states,  ^s 
main  product  is  a  low-grade  fire  brick  used  for  boiler  settings  and 
in  other  places  where  some  resistance  to  heat  is  required;  he  also 
makes  some  paving  and  sidewalk  brick.  His  petition,  filed  April 
12,  1910,  puts  in  issue  the  reasonableness  of  the  present  rates  on  fire 
brick  from  Perla,  Ark.,  to  certain  points  in  Louisiana,  and  is  based 
mainly  upon  a  comparison  between  the  rates  on  common  brick  and 
the  rates  on  fire  brick.  The  complaint  as  filed  did  not  ask  repara- 
tion; but  at  the  hearing  request  for  leave  to  amend  in  that  respect 
was  noted  in  the  record.  This  request  has  not  been  followed  by  an 
amendment  of  the  petition  and  there  is  no  evidence  touching  specific 
shipments.  Therefore  that  feature  of  the  matter  will  not  be  con- 
sidered. 

For  about  18  years  complainant  has  been  making  brick  at  Perla 
and  shipping  the  greater  portion  of  his  product  to  other  points. 
Complainant  testified  that  until  November  21,  1908,  his  products 
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were  accepted  by  the  carriers  as  ^  brick  ^  and  the  rates  imposed  for 
the  transportation  were  low,  approximately  those  now  applied  to 
^common  brick."  Since  that  date  the  defendants  have  classified 
complainant's  chief  product  as  ^'  fire  brick  "  and  the  rates  under  this 
description  have  been  determined  by  deducting  a  differential  from 
the  St.  Louis  fire-brick  rate  on  what  was  assumed  to  be  the  same 
commodity.  Perla  is  in  what  is  known  as  Fort  Smith-Little  Bock 
territory,  about  390  miles  southwest  of  St  Louis.  The  defendants 
attempted  to  justify  the  classification  of  complainant's  product  and 
the  rates  imposed  under  such  classification  upon  the  ground  of  com- 
petition between  complainant's  brick  and  that  produced  at  St.  Louis. 
In  other  words,  the  rates  in  issue  are  defended  as  reasonable  upon 
two  theories:  First,  that  complainant  finds  no  substantial  competi- 
tion except  from  St.  Louis,  and  has  a  lower  rate  than  applies  to  fire 
brick  from  that  point;  and,  second,  that  no  material  relief  can  be 
afforded  complainant  without  also  lowering  the  rates  on  fire  bride 
from  St.  Louis. 

The  record  before  us  is  unsatisfactory  in  that  it  does  not  make 
certain  the  application  of  the  various  rates  upon  brick,  common  or 
fire,  or  show  the  qualities  of  the  various  bricks  discussed  as  fire 
bricks  and  wherein  they  compete. 

It  should  be  borne  in  mind  that  the  entire  rate  situation  with  re- 
gard to  brick  in  southwestern  territory  is  not  before  us  in  this  case, 
but  merely  a  complaint  attacking  the  reasonableness  of  certain  rates. 

According  to  the  complainant  no  distinction  was  made  in  the  rates 
on  the  various  kinds  or  grades  of  his  brick  prior  to  November  21, 
1908.  This  statement  may  be  correct,  although  the  tariffs  show 
different  rates  published  for  common  brick  and  for  fire  brick  before 
that  time.  Using  Monroe,  I^.,  as  an  illustrative  point,  the  history 
of  the  rates  involved  may  be  briefly  summarized  as  follows:  From 
February  24,  1900,  to  January  21,  1908,  the  rate  on  common  brick 
from  Perla  to  Monroe  was  7  cents.  A  tariff  effective  June  16,  1902, 
named  a  rate  of  15^  cents  from  Perla  to  Monroe  on  brick  other  than 
common.  By  supplement  effective  March  17,  1904,  this  rate  was 
reduced  to  14^  cents.  On  January  21,  1908,  the  rate  on  conmion 
brick  was  reduced  to  5  cents  and  on  November  1.  1908,  advanced  to 
6  cents.  On  the  latter  date  the  rate  on  fire  brick  was  increased  to 
17  cents. 

In  Metropolitan  Paving  Brick  Co.  v.  A.  A.  R.  R.  Co.j  17  L  C  C. 
Rep.,  197,  the  Commission  decided  that  there  is  no  transportation 
reason  for  making  different  rates  on  different  grades  of  fire,  building, 
and  paving  brick.  It  is  true  that  the  report  in  that  case  had  to  do 
with  the  situation  as  it  existed  in  the  transportation  of  brick  from 
central  freight  association  territory  to  trunk  line  territory ;  it  is  also 
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true  that  common  brick  was  not  included  in  the  conclusions  reached 
by  the  Commission,  the  report  stating: 

Id  the  consideration  of  these  questions  common  building  brick,  so  called,  has 
no  place.  This  grade  of  brick  Is  produced  from  ordinary  clay  at  kilns  in  prac- 
tically every  community,  and  moves  on  local  rates  for  short  distances  only. 
There  Is  little  or  no  movement  of  common  brick  from  any  point  In  central 
freight  association  territory  to  trunk  line  territory.  It  was  agreed  by  all  parties 
that  any  adjustment  of  the  classification  or  of  rates  applicable  thereto  should 
not  include  common  building  brick.  Enameled  brick  and  high-class  brick  shipped 
in  containers  are  also  excluded  from  the  adjustment  here  made. 

In  the  following  table  the  present  rates  from  Perla,  Ark.,  to  the 
various  points  of  destination  named  in  the  complaint  on  common 
brick  and  fire  brick  are  set  forth,  as  well  as  the  distance  and  the 
resulting  revenue  per  ton  per  mile : 


From  Perla,  Ark.,  to— 


Ruflton,  La 

Monroe.  La 

Tallulah,  La... 
Winnfleld,  La  . 
Alexandria,  La 
Shreveport,  La 


Brick,  common, 

Brick 

:,  fire, 

c.  1.  minimum 

c.  1.  ml 

nimum 

40,000  |)Ound8. 

40,000  pounds. 

Distance. 

Rateper 

Rateper 

ton  per 

mile. 

Rateper 
100 

Rateper 

ton  per 

mile. 

pounds. 

pounds. 

MUes. 

CerUt. 

Mills. 

Cent*. 

Mills. 

3S2 

7 

3.66 

12 

6.28 

194 

6 

6.18 

17 

17.62 

213 

7 

6.57 

134 

12.67 

337 

12 

7.12 

17 

10.09 

291 

7 

4.81 

17 

11.68 

178 

8 

8.98 

17 

19.10 

The  value  of  the  complainant's  product  at  the  kiln  was  given  as 
from  $10  to  $13  per  1,000,  which  is  greater  than  the  value  of  common 
brick,  but  not  sufficiently  high  to  indicate  strong  refractory  qualities. 
At  the  hearing  the  representatives  of  the  Iron  Mountain  road  offered 
to  apply  the  Arkansas  court  rates  to  fire  brick  to  these  interstate 
points.  The  result  of  such  action  would  be  as  shown  in  the  following 
table : 

Proposed  Arkansas  court  rates. 


From  Perla.  Ark.,  to— 
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11 


Distance. 


Rnrton.  La 

Monroe.  I^ 

Tallulah.  I^... 
Winnfield.  I^  . 
Alexandria.  La 
BhrcTeport.  Ia 


MUrn. 
382 
194 
218 
337 
291 
178 


Brick,  common, 
c.  L.minimnm 
40.000  pounds. 


Rate  per 

100 
pounds. 


Onto. 


10 
6 
7 
9 
8 
6 


Rate  per 

ton  per 

mile. 


MiO*. 
5.28 
6.18 
6.67 
5.34 
6.49 
6.74 


Brick,  fire. 
C.I.,  minimum 
26,000  poundn. 


Rate  per 

100 
pounds. 


OeniB. 


17 
IS 
14 
16 
16 
18 


Rate  per 

ton  i»er 

mile. 


MUls. 

8.90 
13.40 
13 

9 


14 
49 


10.30 
14.60 
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This  offer  of  the  principal  defendant  was  confined  to  the  court 
rates  as  applied  to  fire  brick;  we  do  not  understand  the  offer  to  w- 
tend  to  giving  to  fire  brick  the  court  rates  on  common  brick;  but  in 
view  of  the  facts  presented  in  this  record  we  believe  the  offer  could 
properly  have  gone  further.  Certainly  no  facts  have  been  presentM^ 
which  warrant  rates  on  fire  brick  so  grossly  in  excess  of  the  rates  on 
common  brick.  An  examination  of  the  present  rates  on  common  and 
fire  brick  from  Perla  to  the  various  points  named  in  Louisiana  shows 
un  unwarrantable  irregularity  in  the  rates.  For  a  haul  of  882  miles 
the  rate  on  common  brick  yields  revenue  per  ton  per  mile  of  8.66 
mills,  whereas  the  rate  for  a  haul  of  837  miles  yields  revenue  per  ton 
per  mile  of  7.12  mills.  Tlie  rates  on  fire  brick,  with  the  exception  of 
the  rate  to  Ruston,  yield  revenues  that  are  not  only  ill-adjusted  but 
clearly  excessive. 

Upon  consideration  of  all  the  facts  and  circumstances  disclosed  by 
the  record  it  is  our  conclusion  that  the  rates  in  issue  are  unreasonable, 
and  we  find  that  reasonable  rates  for  the  future  for  the  transporta- 
tion of  fire  brick  from  Perla,  Ark.,  to  the  points  in  Louisiana  named 
in  the  complaint  should  not  exceed  12  cents  per  100  pounds  to  Ruston, 
7  cents  to  Monroe,  7 J  cents  to  Tallulah,  11  cents  to  Winnfield,  10  cents 
to  Alexandria,  and  7  cents  to  Shreveport.  An  order  will  be  entered 
accordingly. 
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No.  3257. 
REDPATHVAWTER  CHAUTAUQUA   SYSTEM 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAH^WAY  COMPANY 

ET  AL. 


Submitted  April  7,  1911.    Decided  December  11,  1911. 


Complainant  gives  chantniiqna  entertainments  in  tents,  and  moves  its  equipment 
from  place  to  place,  paying  the  less-thnn-carload  rate  on  the  constituent 
parts,  Including  tents  and  poles,  camp  choirs,  lumber,  etc.  Upon  applica- 
tion for  a  carload  rating;  Held,  That  when  properly  described  and  re- 
stricted in  the  tariffs,  chautaiiqua  outfits  in  carloads  should  be  rated  not 
higher  than  fifth  class,  minimum  weight  20,000  pounds. 

Gverixsey^  Parker^  and  Miller  for  complainant. 

William  Ellis  and  F.  G.  Wright  for  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company. 

S.  A.  Lynde  for  Chicago  &  North  Western  Railway  Company. 

Wallace  T,  Hughes  and  W.  F.  Dickinson  for  Chicago,  Rock  Island 
&  Pacific  Railway  Company. 

A,  P.  Ilumburg  for  Illinois  Central  Railroad  Company. 

Report  of  the  Commission. 

By  the  Commission  : 

Complainant  is  a  corporation,  with  principal  office  at  Cedar  Rap- 
ids, Iowa.  It  is  enijaged  in  giving  chautauqua  entertainments,  prin- 
cipally in  the  states  of  Minnesota,  Iowa,  and  Missouri.  The  enter- 
tainments are  given  in  tents,  and  complainant  moves  its  equipment 
from  phice  to  place,  paying  the  less  than  carload  rates  on  the  con- 
stituent parts  thereof.  The  relief  prayed  is  the  fixing  of  a  just  and 
reasonable  carload  classification  and  minimum  weight  on  the  kind 
of  shipments  made  by  complainant,  described  as  ''  chautauqua  out- 
fits." 

Practically  two-thirds  of  its  shipments  are  interetate,  and  the 
average  haul  is  from  150  to  175  miles.  In  1909  it  made  110  ship- 
ments, which  moved  a  total  distance  of  21,000  miles.  Complainant 
uses  12  outfits,  each  outfit  being  worth  from  $600  to  $700  in  the 
secondhand  condition  in  which  it  is  employed.   Each  outfit  is  shipped 
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in  one  car,  which  is  loaded  and  unloaded  by  the  shipper,  largely 
for  its  own  convenience.  The  shipments  are  moved  in  freight  service 
with  an  attendant,  and,  as  a  rule,  no  other  freight  is  loaded  into  the 
car.  In  1909  out  of  32  claims  by  complainant  for  overcharge  in 
freight  rates  31  were  paid  by  the  carriers.  The  number  of  claims 
reprei-ents  about  30  per  cent  of  all  shipments,  and  the  percentage 
would  be  greater  if  confined  to  interstate  shipments.  This  is  said 
to  be  unsatisfactory  to  both  shipper  and  carrier,  and  would  be  ob- 
viated by  applying  a  uniform  carload  rate  to  the  shipment  as  a  unit 
The  following  is  descriptive  of  an  average  chautauqua  outfit: 


Number. '    Weight. 


fanvftj*.  pit»oo*. 


Camp  chAin,  foMint; 
WcwkI  x'lleo!*,  tl»l 


Riin<llo  tmkle  (ImtiximIv 

Tent  pin.H.  buDaloa 

Main  i»<»lf* 

Ou«rter  im\U-» 

Well  «n<l  fence  \hAch  . . 


Lumber,  pieces* 

riatfomi  material,  k.    '1.:  riri>u«>  Mut^  and 
MipportK.  plee<*!« , 


JO 

40 

1 

9 

3 

II 

•225 

100 
225 


Pnundf. 

1, 101) 

2.  THO 
1.000 


r.*>5 

(iOO 
1.250 


6.230 
8. 3»*A 


Total 


Total 
weiKbt. 

rUuB. 

2,100 

1 

3.700 

2 

2,  MA 

8 

9.595 

4 
1 

is.aio 

l*ereentaKe 
of  toul 
weight 


0.114 


.201 


.16 


.5(3 


Western  classification  has  five  numbered  and  five  lettered  classes, 
and  the  prayer  is  that  the  entire  outfit  be  given  class-C  rates,  with 
minimum  weight  of  24,000  pounds.  This  is  the  rating  under  the 
Iowa  classification.  In  Illinois  shipments  are  rated  class  7,  minimum 
20,000  pounds.  There  is  no  carload  rating  for  this  traffic  either  in 
official  or  southern  classifications. 

Complainant  calls  attention  to  the  fact  that  the  movement  of  its 
chautauqua  outfits  is  always  uj)on  a  carload  b-xsis,  each  set  of  equip- 
ment constituting  a  carload,  the  weight  of  which  is  approximately 
18,000  iMUinds:  that  the  shipments  are  invariably  loaded  and  unloaded 
by  the  complainant  and  poc^sess  most  of  the  characteristics  of  carload 
shipments;  that  the  value  of  the  equipment  is  low,  and  no  claims  for 
damages  have  been  presented. 

The  principal  witness  for  defendants  was  the  chairman  of  the 
western  classification  committee.  When  asked  by  counsel  for  de- 
fendants if  it  would  be  feasible  to  give  a  carload  rating  on  a  general 
mixed  carload  under  the  description  of  chautauqua  outfit  that  could 
be  properly  limited  in  its  application,  he  replied  that  he  thought  it 
could  be  done.  lie  further  stated  that  a  mixed  carload  usually  took 
a  lower  classification  than  the  lowest  classified  article  in  the  car  in 
less-than-carload  quantities.    It  appears,  therefore,  that  defendants 
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enter  no  serious  objection  to  establishing  a  carload  rate  if  it  can  be 
so  limited  in  its  application  as  to  prevent  abuses.  The  real  point  at 
issue  is  the  classification  to  be  accorded  these  outfits.  Complainant 
has  suggested  class  C,  with  a  minimum  of  24,000  pounds,  or  class  B, 
minimum  20,000  pounds,  while  defendants  state  that  they  should  be 
given  fourth  class  rates,  with  a  minimum  of  20,000  pounds.  There 
are  numerous  mixed  carload  rates  which  have  been  voluntarily  estab- 
lished by  the  carriers.  For  example:  Merry-go-rounds,  miniature 
railroads,  steam  carousals,  and  riding  galleries,  third  class,  minimum 
16,000  pounds;  gi'aders',  bridge  builders',  and  contractor'  outfits, 
secondhand,  class  A,  minimum  24,000  pounds;  household  goods  and 
emigrant  movables,  class  B,  minimum  20,000  pounds. 

Upon  the  record  we  feel  that  it  is  feasible  to  provide  a  carload 
rating  on  chautauqua  outfits  of  the  character  hereinbefore  described, 
and  that  they  should  be  rated  not  higher  than  fifth  class  with  a 
minimum  of  20,000  pounds.  There  exists  the  difficulty  of  adequately 
describing  and  restricting  the  application  of  a  rating  to  these  outfits, 
but  this  should  be  no  more  perplexing  than  the  description  of  other 
outfits  now  appearing  in  the  classifications.  We  shall  leave  it  to  the 
carriers  to  frame  suitable  tariff  provisions  in  accordance  with  the 
views  herein  expressed. 

Complainant  sought  to  amend  its  petition  by  adding  a  prayer  for 
the  payment  of  damages  on  past  shipments,  but  on  the  facts  of  record 
we  do  not  find  that  complainant  is  entitled  to  an  award  of  reparation. 
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No.  3416. 

OA^rRT.E  T?OBT\SOX  COMMISSION  COMPANY  ET  AL. 

V. 

ST.   LOUIS,  IRON   MOUNTAIN  &  SOUTHERN   RAILWAY 

COMPANY  P:T  AL. 


Rubmitted  December  22.  tnw.    Decided  December  5,  1911. 


Rates  vnrylnjr  from  20  to  ?M  amis  \H*r  l(K)  iwunds  on  waternieloiin  In  mrloiidfi 
from  iH)Ints  in  suuthimstorn  MlnsiKiri  to  Minneni)oll8  nnd  St.  Pnnl,  Minn., 
and  to  other  northern  destinations  not  found  to  have  been  nnreasonnble. 

L.  17.  Stinchfield  and  Leonard  Brisley  for  complainants. 

James  C.  Jefery  and  Herbert  J.  Campbell  for  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company  and  Missouri  Pacific  Rail- 
way Company. 

F,  IL  Wood  and  /id ward  A.  II aid  for  St.  I^ouis  &  San  FrancL<«o 
Railroad  Company  and  Chicago  &  Eastern  Illinois  Railroad  Com- 
pany. 

George  L\  Seevers  and  Lynn  S,  Belgerson  for  Minneapolis  &  St 
Louis  Railway  Company  and  Iowa  Central  Railway  Company. 

F.  G,  Wright  for  Chicago,  Milwaukee  &.  St.  Paul  Railway  Com- 
pany. 

W.  F.  Dickinj*on  and  T.  A.  Gantt  for  Chicago,  Rock  Island  A  Pa- 
cific Railway  C<»mpany. 

Richard  L.  Kennedy  for  Chicago,  St.  Paul,  Minneapolis  &  Omaha 
Railway  Company. 

REPtlRT    OF   THE    COMMISSION. 

By  tiik  Com3iission: 

The  complainants  are  corporations  severally  engaged  in  the  whole- 
sale fruit  and  pnnluce  business,  with  principal  offices  at  !^Iinneapolis, 
Minn.  Their  petition,  filed  July  21,  1910,  with  amendments  thereto, 
alleges  that  they  were  charged  By  defendants  unreasonable  rates  for 
the  transportation  of  watermelons  in  carloads  from  points  in  south- 
eastern Missouri  to  points  in  Minnesota  and  adjacent  states.  Reparm- 
tion  is  asked. 

During  the  seasons  of  1908  and  1909  the  several  complainants 
shipped  over  defendants^  lines  from  Holcomb  and  Blodgett,  Mo.,  and 
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from  other  points  in  what  is  known  as  the  melon-producing  territory 
of  southeastern  Missouri,  to  Minneapolis  and  St.  Paul,  Minn.,  and 
other  northern  markets,  about  175  carloads  of  watermelbns,  for  which 
transportation  charges  were  collected  on  the  shipments  that  moved  to 
Minneapolis  and  St.  Paul  and  to  points  taking  the  same  rate  (about 
four-fifths  of  all  shipments),  at  a  rate  of  29  cents  per  100  pounds, 
based  on  a  minimum  oi  25,000  pounds.  On  the  remaining  shipments 
charges  were  collected  at  rates  ranging  from  30  to  34  cents  per  100 
pounds. 

The  above  rates  were  combinations  made  up  of  11  cents  from  pro- 
ducing points  to  St.  Louis  and  rates  of  from  18  cents  to  23  cents 
beyond.  These  combination  rates  are  alleged  to  have  been  unreason- 
able to  the  extent  that  they  exceeded  the  sum  of  an  intrastate  rate  of 
7.2  cents  from  the  same  producing  points  to  St.  Louis,  as  fixed  by  a 
Missouri  statute,  and  rates  varying  from  18  cents  to  23  cents  beyond, 
making  combination  through  rates  of  from  25.2  cents  to  30.2  cents. 
No  complaint  is  made  of  the  rates  beyond  St.  I^uis.  The  issue  there- 
fore relates  only  to  the  reasonableness  of  the  11-cent  factor  in  the 
combination  rates. 

Complainants  also  contended  that  the  maintenance  of  a  7.2-cent 
rate  to  St.  Louis  on  intrastate  shipments,  as  compared  with  an 
11-ceiit  rate  for  the  transportation  under  substantially  similar  con- 
ditions of  interstate  shipments,  w^as  unduly  discriminatory  in  that  it 
gave  the  St.  Louis  dealers  an  unfair  advantage  in  the  competition 
with  dealers  located  in  other  states. 

Complainants  further  sought  to  show  that  the  rates  in  question  were 
relatively  unreasonable  by  citing  numerous  other  rates  on  melons. 
For  example,  the  rate  from  Terral,  Okla.,  to  Minneapolis,  a  dis- 
tance of  1,0G7  miles,  being  32^  cents,  the  earnings  per  ton-mile  are  6.1 
mills.  The  rate  from  Joplin,  Mo.,  to  Minneapolis,  a  distance  of  776 
miles,  being  26  cents,  the  earnings  per  ton-mile  are  6.7  mills.  The 
ton-mile  rate  was  shown  to  be  approximately  the  same  from  points 
in  southern  Indiana  and  southern  Illinois  to  Minneapolis  and  St. 
Paul.  The  ton-mile  earnings  from  the  producing  points  in  question 
to  Minneapolis  are  about  7.6  mills.  Defendants  cited  other  rates  on 
melons  in  which  the  ton-mile  earnings  were  higher.  For  example,  the 
following  appears  in  respect  of  shipments  to  St.  Louis: 


From— 


JurknonTille.  Fla 

VAldodtA.  Ga 

Cordcle.  Qa 

CarmI,  111   

Oaktown.  Ind 
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Dis- 
tAnop 

Per-ton 

Rate. 

pcr-mile 

earnings. 

CSf7l/«. 

MUfs. 

MiUt. 

40.6 

928 

8.7 

86.5 

8<>6 

8.4 

83.4 

779 

8.6 

10.2 

127 

16.9 

14.6 

165 

17.6 
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Rates  from  the  producing  points  to  other  northern  destinati(Mis, 
such  as  Detroit,  Mich.;  Buffalo,  N.  Y.;  Chicago,  HI.;  and  Omaha, 
Nebr.,  were  also  cited  by  defendants,  showing  substantially  the  same 
result  as  to  the  earning  per  ton-mile.  In  the  instances  cited  by  de- 
fendants the  earnings  are  higher  than  from  the  same  points  to  Minne- 
apolis and  St  Paul  under  the  29-cent  rate. 

The  evidence  shows  that  the  state  rate  of  7.2  cents  on  melons  yields 
lower  earnings  than  the  rate  on  any  other  commodity  moving  be- 
tween the  same  points;  that  the  rate  was  lower  than  the  state  rate 
on  melons  in  any  of  the  adjacent  states;  that  this  rate  is  published 
under  protest;  and  that  its  reasonableness  is  now  being  contested 
in  court  bv  the  defendants. 

Furthermore,  the  contention  of  complainants  that  the  11-cent  rate 
results  in  undue  preference  of  Missouri  jobbers  is  unsupported  by 
the  facts,  for  in  order  to  take  advantage  of  the  state  rate  into  St 
Ix)uis  the  shipper  would  incur  expenses  of  unloading  and  reloading 
such  shipments  which,  when  added  to  the  7.2-cent  rate  and  necessary 
switching  and  possible  demurrage  charges,  would  exceed  the  cost  of 
transportation  under  the  11-cent  rate. 

The  contention  that  the  11-cent  rate  is  unreasonable  as  compared 
with  other  rates  on  melons  to  Minneapolis  does  not  seem  to  be  well 
founded.  Complainants'  comparison  of  rates  is  open  to  the  criti- 
cism that  it  loses  sight  of  the  fact  that  the  longer  the  distance  the 
lower  should  be  the  cost  per  ton-mile.  Looking  at  the  evidence  as 
a  whole,  we  find  that  of  the  rates  cited  for  comparison  some  showed 
higher  earnings,  while  others  showed  lower  earnings,  and  if  we  are 
to  draw  a  conclusion  from  these  comparisons  it  must  be  that  the 
earnings  under  the  rates  in  question  are  not  unreasonably  high,  but 
are  a  fair  average. 

While  the  ll-(*t»nt  rate  from  producing  points  to  St.  Jjouis  returns 
ton-mile  earnings  of  about  12§  mills,  we  do  not  believe  this  to  be  un- 
reasonable, since,  as  appears  from  the  evidence,  the  originating  car- 
rier of  melons  has  an  extra  expense  of  $1.10  for  slatting  cars  and  a 
per  diem  charge  averaging  $5  per  car  arising  from  the  necessity  of 
"  parking''  cars  in  order  to  provide  equipment  for  prompt  forward- 
ing. Upon  careful  consideration  of  the  record,  we  do  not  find  the 
through  charge  or  the  11-cent  factor  included  therein  to  be  unreason- 
able or  unduly  discriminatory.  The  petition  will  therefore  be  dis- 
missed, and  it  will  be  so  ordered. 

22  I.  C.  C.  Reik 


SUNDERLAND   BROS.    CO.    V.    M.   P.   BT.    00, 


141 


No.  3765. 
SUNDERLAND  BROTHERS  COMPANY 


V. 


MISSOURI  PACIFIC  RAILWAY  COMPANY  ET  AL. 


Submitted  May  25,  1911.    Decided  December  5,  1911. 


Rates  on  brick  In  carloads  from  the  Kansas  gas  belt  to  I^ewls,  Mame,  Oakland, 
Sbelby,  and  Walnut,  Iowa,  found  unreasonable  so  far  as  they  exceed  rate 
contemporaneously  in  effect  from  the  same  points  of  origin  to  Mississippi 
River  territory.    Reparation  awarded. 

C.  E.  ChUde  for  complainant. 

C.  C.  P.  Rausch  for  Missouri  Pacific  Railway  Company. 

Wallace  T.  Hughes  for  Chicago,  Rock  Island  &  Pacific  Railway 

Company. 

Report  of  the  Commission. 

By  the  Commission  : 

The  complainant,  a  corporation,  with  its  principal  place  of  business 
at  Omaha,  Nebr.,  alleges  in  its  petition,  filed  January  18,  1911,  that 
it  was  charged  by  the  defendants  unreasonable  rates  for  the  trans- 
portation of  six  carloads  of  brick  shipped  on  various  dates  in  1909 
from  Coffeyville,  Buff  City,  and  Tyro,  Kans.,  to  Lewis,  Mame,  Oak- 
land, and  Shelby,  on  the  lines  of  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company  in  western  Iowa.  It  is  alleged  that  the  rates 
charged  were  unreasonable  to  the  extent  that  they  exceeded  a  rate  of 
10  cents  per  100  pounds  contemporaneously  in  effect  from  the  same 
points  of  origin  to  more  distant  points  on  the  Rock  Island  in  what  is 
known,  for  rate-making  purposes,  as  Mississippi  River  territory. 
The  complainant  asks  for  reparation  and  for  an  order  requiring  the 
defendants  to  desist  from  charging  higher  rates  on  brick  between  the 
points  of  origin  and  destination  herein  than  are  charged  to  more 
distant  points  in  Mississippi  River  territory. 

The  following  table  gives  the  essential  details  concerning  the  ship- 
ments in  question: 


Date  of  shipment. 


From— 


To- 


April  23.  19W I  BnfTCity.  Kans... 

Junes.  1909 ■  Tyro.  Khos 

June  7.  19CI9 ' d«) 

July  n.  1909 Coffeyville,  Kans. 


Jalv  14.  1909.... 
October  11. 1909. 


.do 
.do 


Lewis,  Iowa..., 
Shelby,  Iowa .., 
Marne,  Iowa  . . 
Oakland,  Iowa 
Shelby,  Iowa.. 
do 


Weight. 


Pound*. 
44,0UU 
81,600 
62.400 
62,400 
62,400 
60,000 


Rate 


teper 
100 
pounds. 


C^nU. 
11.8 
13.1 
11.7 
13.1 
18.0 
11.8 


ToUl 
charges. 


161.92 
106.90 
73.00 
81.74 
81.12 
67.80 
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Subsequent  to  the  filing  of  the  complaint,  by  stipulation  of  the 
parties,  the  following  shipments  were  added : 


I)ato  of  shipment. 


From— 


To— 


Tvro.  Kanii. 
..;..<lo 


July  1.  1910 

IH) 

IKUiluT -Jl.  IVIO Buff  CUT  or  Coffey 

vlllo.  Kan.<. 
January  27.  li^lO Qan.  Kann. Walnut.  Iowa 


yholhy.  Iowa 

....do 

C)akland,  Iowa ... 


Weight 

Rate  per 

100 
pound*. 

Pound  i. 
»7.:tt5 
H7. 32:> 
4a.  M2 

62.020 

Cmif. 
11 
11 
12.9 

11.9 

Total 
chariges. 


996.06 
96.05 
56.14 

74.09 


The  lawful  rates  were  the  Missouri  Pacific  rate  of  7^  cents  per 
100  pounds  to  Omahu  and  South  Omaha,  Neb.,  a  differential  of  2 
cents  from  Omaha  and  South  Omaha  to  Council  Bluffs,  Iowa,  and 
the  Rock  Island  distance  commodity  rates.  This  combination  re- 
suits  in  rates  as  follows: 


De<itinatlon. 


Rates  per  100  pounds. 


Miwmrl 

INioltJr 

looinalta. 


I  CmU. 

LewU 7.5 

Mam»' 7.5 

ShflNy 7.5 

Oakland 7. 5 

Walnut 7.5 


Omaha  to 

Rock 

<  ouncll 

Island 

Bluff**. 

Urlff. 

OrnU. 

CrntM. 

•» 

4.2 

2 

3.9 

2 

6.5 

2 

8.9 

2 

6.8 

ToUl 
chances. 


Omls. 
13.7 
16.4 
13.0 
13.4 
16.6 


On  the  basis  of  thesi*  rate<  there  was  an  overcharge  of  82  cents  on 
one  car  and  undercharges  aggregating  $76.56  on  eight  other  cars. 

Under  tariffs  in  effect  prior  to  February  19,  1909,  these  destina- 
tions were  included  in  the  territory  taking  the  Mississippi  River 
commodity  rate  of  10  centa  per  100  pounds  on  brick  from  Coffeyville, 
Buff  City.  Tvro,  and  Gas;  but  bv  a  tariff  effective  on  the  date  men- 
tioned  the  joint  rates  between  said  points  were  canceled,  leaving  in 
force  the  combinations  above  noted.  The  points  on  the  Rock  Island 
lino  enjoying  the  Mississippi  River  rate  are  nearly  all  more  distant 
from  the  Kansas  gas  belt  (which  includes  the  points  of  origin  of  these 
shipments)  than  are  the  destinations  involved  in  this  case« 

The  only  towns  on  the  Rock  Island  in  western  Iowa  that  do  not 
have  the  Mississippi  River  rate  on  brick  from  the  Kansas  gas  belt 
are  Atlantic  and  points  on  the  main  line  and  branches  west  of  At- 
lantic. The  Rock  Island  explains  that  the  reason  these  towns  were 
not  granted  the  10-cent  rate  is  that  such  shipments  would  be  routed 
via  Omaha  and  its  line  haul  would  be  so  short  and  its  division  of 
the  joint  rate  so  small  as  not  to  be  remunerative.  It  is  further  ex- 
plained that  it  was  not  intended  to  apply  this  rate  to  Iowa  points 
otlier  than  those  where  the  Rock  Island  would  have  the  long  haul 
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from  Kansas  City,  and  that  this  rate  territory  would  not  include 
points  on  the  main  line  west  of  Valley  Junction  or  branches  diverg- 
ing west  of  that  point.  However,  in  a  tariff  effective  August  28, 
1909,  the  Mississippi  rate  territory  was  extended  to  all  points  from 
Commerce,  a  sidetrack  immediately  west  of  Valley  Junction,  to 
Wiota,  the  next  station  east  of  Atlantic,  including  the  Guthrie  branch. 
Under  the  tariff  governing  the  routing  of  shipments  from  the  points 
of  origin  in  this  case,  they  would  move  to  the  territory  last  mentioned 
as  well  as  those  from  Atlantic  westward,  through  Omaha  and  South 
Omaha.  It  is  stated  on  behalf  of  the  Rock  Island  that  the  inclusion 
of  the  stations  from  Commerce  to  Wiota  in  the  Mississippi  River 
rate  territory  was  an  error;  but  if  an  error,  it  was  not  subsequently 
rectified. 

It  is  true  that  the  ton-mile  earnings  of  the  Rock  Island  on  this 
traffic  are  small,  but  they  are  much  higher  than  the  earnings  of  the 
Missouri  Pacific  on  its  part  of  the  haul.  A  witness  for  the  Rock 
Island  placed  the  average  earnings  on  traffic  that  moves  via  Kansas 
City  at  3  mills  per  ton-mile.  The  average  earnings  of  that  com- 
pany on  shipments  moving  to  the  points  of  destination  in  this  case 
through  Omaha  on  a  lO-cent  rate  would  be  9.09  mills  per  ton-mile,  if 
the  Missouri  Pacific  accepts  as  its  division  of  the  joint  rate  an  amount 
not  in  excess  of  its  present  local  rate  to  Omaha. 

It  does  not  appear  that  the  conditions  surrounding  the  transporta- 
tion of  brick  from  the  Kansas  gas  belt  to  the  destinations  herein  are 
so  dissimilar  to  those  involved  in  the  transportation  of  the  same  com- 
modity to  the  towns  taking  the  Mississippi  River  rate  as  to  justify 
the  rates  complained  of.  Upon  the  record  we  are  of  opinion  and 
find  that  the  combinations  of  rates  on  which  the  charges  in  this  case 
were  based  were  unreasonable  to  the  extent  that  they  exceeded  the 
rate  of  10  cents  per  100  pounds,  and  reparation  will  be  awarded  on 
that  basis  in  the  sum  of  $131.85,  with  interest  from  November  1, 1910, 
which  amount  takes  into  consideration  the  undercharges  hereinbefore 
referred  to. 

We  further  find  that  the  rate  on  brick  from  Buff  City,  Kans.,  to 
Lewis,  Iowa;  Tyro,  Kans.,  to  Marne  and  Shelby,  Iowa;  Coffeyville, 
Kans.,  to  Oakland  and  Shelby,  Iowa;  and  Gas,  Kans.,  to  Walnut, 
Iowa,  should  not  in  the  future  exceed  the  rate  contemporaneously  in 
effect  on  brick  in  carloads  from  said  points  of  origin  to  points  on 
the  Chicago,  Rock  Island  &  Pacific  Railway  in  Iowa  to  which  the 
Mississippi  River  rate  of  10  cents  per  100  pounds  is  now  applied. 

An  order  will  be  issued  accordingly. 
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No.  4084. 
GEORGETOWN  RAILWAY  &  LIGHT  COMPANY 

V. 

NORFOLK  &  WESTERN  RAILWAY  COMPANY  ET  AL, 


Submitted  August  9,  1911,    Decided  December  12,  1911. 


UpoD  the  facts  dlaclosed  by  the  record ;  Held,  That  in  view  of  the  dissimilarity 
of  circumstances  and  conditions  surrounding  tbe  transportation  of  coal 
from  the  Pocahontas  district  in  West  Virginia  to  Georgetown,  S.  C,  and 
Charleston,  S.  C.  tbe  existence  of  a  rate  to  tbe  former  point  higher  than 
that  to  the  latter  point  does  not  constitute  undue  preference  of  tbe  Utter 
point 

H.  C.  Case  for  complainant. 

R.  Walton  Moore  for  defendants. 

Report  of  the  Comkission. 

Bt  the  Commission  : 

The  complainant  is  a  corporation  engaged  in  the  manufacture  and 
sale  of  electric  current  for  light  and  power  purposes  at  Georgetown, 
S.  C.  By  petition,  filed  May  8,  1911,  and  amendment  thereto,  filed 
July  20.  1911,  it  alleges  that  it  is  subjected  to  undue  prejudice  and 
disadvantage  by  reason  of  the  fact  that  the  rate  charged  by  defend- 
ants for  the  transportation  of  coal  from  the  Pocahontas  district  in 
West  Virginia  to  Georgetown  is  greater  than  that  charged  for  the 
transportation  of  coal  from  the  same  district  to  Charleston,  S.  C, 
and  to  other  more  distant  points.    Reparation  is  sought 

Georgetown  is  a  city  of  some  5,500  inhabitants,  located  on  Winyah 
Bay,  an  inlet  on  the  coast  of  South  Carolina  about  50  miles  north  of 
Charleston.  It  does  not  appear  to  be  a  regular  stopping  point  for 
coastwise  vessels,  but  water  communication  with  Norfolk,  Va.,  may 
be  secured  by  chartering  schooners  or  barges  for  the  trip.  Rail  com- 
munication is  over  the  line  of  the  Georgetown  A  Western  Railroad, 
which  runs  from  Georgetown  to  Lane,  S.  C.«  a  station  on  the  Atlantic 
Coast  Line  36  miles  west  of  Georgetown.  This  railroad,  originally 
built  only  for  handling  lumber,  has  very  little  traflk  outside  of 
lumber  shipments  and  has  never  been  a  paying  proposition;  for  a 
number  of  years  it  has  been  in  the  hands  of  a  receiver. 

22 1,  a  a  Rapi 


GEOBGETOWN  RAILWAY  A  LIGHT  CO.   V,   N.  A  W.   BY.  CO.      145 

Prior  to  May  15,  1911,  coal  was  hauled  from  the  Pocahontas  dis- 
trict over  the  line  of  the  Norfolk  &  Western  to  Petersburg,  Va.,  and 
thence  over  the  Atlantic  Coast  Line  to  Lane^  the  distance  to  George- 
town over  this  route  being  665  miles.  On  May  15, 191 1,  the  Winston- 
Salem  Southbound  Railway,  a  cut-off  shortening  the  distance  by  172 
miles,  was  completed  and  ready  to  handle  coal. 

The  rate  on  coal  from  the  Pocahontas  district  to  Georgetown  had 
been  $2.90  per  net  ton  since  1908.  Following  the  opening  of  the 
Winston-Salem  line  and  the  consequent  reduction  in  mileage,  the 
rate  to  Georgetown  was  reduced  to  $2.40,  effective  July  1, 1911.  The 
rate  to  Charleston,  S.  C,  is  $2.15;  to  Port  Royal,  S.  C,  and  to 
Savannah,  Ga.,  $2.40;  and  to  Jacksonville,  Fla.,  $2.75.  These  latter 
rates  were  not  reduced  by  the  tariff  of  July  1,  1911.  The  hauls  to 
the  four  points  last  mentioned  are  longer  than  that  to  Georgetown. 

Complainant  contends  that  the  maintenance  of  rates  to  George- 
town higher  than  the  rates  to  the  more  distant  points  is  conclusive 
evidence  that  the  rate  to  Georgetown  is  unreasonable.  Georgetown 
is  not  an  intermediate  point  on  the  line  to  these  more  distant  points, 
and  therefore  no  question  under  the  fourth  section  is  raised.  The 
petition  alleges  only  that  the  present  rate  is  unduly  prejudicial  as 
compared  with  rates  to  other  points.  Therefore  the  evidence  went 
for  the  most  part  to  the  question  of  discrimination. 

Complainant  filed  several  letters  quoting  rates  of  $1  per  ton  for  the 
transportation  of  coal  by  schooners  from  Norfolk,  Va.,  to  George- 
town. The  rate  from  the  Pocahontas  field  to  Norfolk  on  shipments 
destined  beyond  the  Capes  by  water  is  $1.40  per  ton  of  2,240  pounds 
plus  a  loading  charge  of  7  cents  per  ton.  The  rail-and-water  combi- 
nation via  Norfolk  would  therefore  be  in  the  neighborhood  of  $2.47 
per  ton  of  2,240  pounds. 

Defendants  assert  that  at  Charleston  they  have  to  meet  not  only 
rail-and-water  competition  but  active  rail  competition  from  other 
coal  fields;  for  instance,  the  Southern  Railway  Company's  rate  on 
coal  to  Charleston  from  the  mines  at  Coal  Creek,  Tenn.,  and  around 
Birmingham,  Ala.,  was  at  the  time  of  the  hearing  $1.95  per  ton; 
and  defendants  assert  that  this  rate  must  be  approximated  by  the 
Norfolk  &  Western  and  the  Atlantic  Coast  Line  in  order  to  permit 
them  to  participate  in  the  coal  traffic  to  Charleston.  The  testimony 
is  that  for  the  period  of  one  year  ending  April  30,  1911,  the  move- 
ment of  coal  by  water  to  Charleston  was  50,069  tons.  The  movement 
by  rail  to  Charleston  for  the  same  period  was  112,669  tons,  making 
the  total  movement  to  that  point  162,738  tons,  whereas  the  total  num- 
ber of  tons  moved  to  Georgetown  during  the  same  period  was  9,791 
tons.  Upon  the  evidence  before  us  we  are  of  opinion  that  on  ac- 
count of  water  and  rail  competition  at  Charleston  the  circumstances 
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and  conditions  surrounding  the  carriage  of  traffic  to  the  two  points 
are  so  dissimilar  that  the  rate  to  Charleston  is  not  necessarily  the 
measure  of  a  reasonable  rate  to  G^rgetown,  and  that  for  the  same 
reason  the  existence  of  a  higher  rate  to  (Georgetown  than  to  Charles- 
ton is  not  of  itself  proof  of  undue  preference  of  the  latter  point. 

It  follows  that  the  complaint  must  be  dismissed,  and  it  will  be  so 
ordered. 


No.  3829. 
BEWSHER  COMPANY 

V. 

UNION  PACIFIC  RAILROAD  COMPANY. 


Submitted  May  tS,  1911.    Decided  December  11,  1911. 


Defendant's  rule  or  practice  requiring  thooe  to  whom  it  pays  money,  in  the  course  of 
its  business,  to  si^  a  voucher  therefor,  the  signature,  when  on  behalf  of  a  com- 
pany or  corporation,  to  be  followed  by  the  name  of  the  signer  with  his  title  or 
relationship  to  said  coin|)any  or  corporation,  alleged  to  be  unreasonable;  HM, 
That  the  regulation  in  question  is  one  that  it  would  be  the  duty  of  the  Oommia- 
sion  to  prohibit  if  found  to  be  in  contravention  of  any  of  the  provisions  of  law; 
and  Held  further.  That  the  regulation  in  question  is  not  unreasonable.  Complaint 
dismissed. 

Edward  M.  Martin  for  complainant. 

C.  N.  Matihai  and  K  H.  Crocker  for  defendant. 

Report  of  the  Commission. 

Bt  the  Commission: 

The  Bewsher  Company  is  unincorporated  and  is  merely  the  busi- 
ness name  adopted  by  A.  H.  Bewsher,  its  sole  proprietor,  who  is 
engaged  in  selling  grain  for  shippers  on  the  market  at  Omaha,  Nebr., 
and  elsewhere.  By  petition,  filed  February  6,  1911,  complainant 
attacks  as  unjust  and  unreasonable  the  practice  of  defendant  relalire 
to  the  form  of  signature  required  to  its  vouchers. 
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It  appears  that  in  the  settlement  of  clauns,  defendant  tenders  to 
claimant  vouchers  in  the  nature  of  sight  drafts.  In  the  lower  right- 
hand  comer  of  the  voucher  is  a  form  of  receipt  to  be  signed  by  the 
claimant.  The  following  rules  are  prescribed  by  defendant  as  to  the 
signature  to  this  form: 

In  the  case  of  individuals,  that  the  individual  must  sign  his  name  to  the  receipt 
either  personally  or  by  his  authorized  agent,  and  if  by  his  authorized  agent,  the 
authority  for  so  doing  must  be  attached  to  each  voucher. 

In  the  case  of  a  firm,  that  the  party  executing  the  receipt  shall  sign  the  firm's  name 
over  his  own  signature,  also  designating  his  connection  with  the  firm,  showing  that 
he  is  authorized  to  receive  the  money  and  receipt  therefor. 

In  the  case  of  corporations,  that  the  corporate  name  shall  be  signed  to  the  receipt 
over  the  signature  of  an  official,  designating  his  official  title. 

During  the  month  of  December,  1909,  defendant  tendered  com- 
plainant a  voucher  in  payment  for  loss  of  grain  in  transit  between 
Omaha  and  other  points  in  the  state  of  Nebraska.  It  appears  from 
the  record,  however,  that  this  grain  was  destined  to  points  without 
the  state  of  Nebraska  after  elevator  service  at  Omaha.  Complainant 
signed  the  receipt  to  said  voucher  in  the  form  ''The  Bewsher  Com- 
pany by  Bewsher^'  and  deposited  the  same  in  the  usual  manner  in 
his  bank.  Upon  presentation  defendant  refused  payment  for  the 
reason  that  the  signature  to  the  receipt  in  said  voucher  did  not  comply 
with  the  rules  of  defendant  in  that  the  signature,  being  in  the  style 
of  a  corporation,  the  party  signing  had  not  affixed  his  initials  or 
designated  his  title  in  said  company.  Complainant  compUed  with 
defendant's  request  for  the  initials  but  refused  to  append  any  title  to 
the  signature.  Afterward  complainant  used  several  different  forms 
of  signature,  but  always  refused  to  add  a  title.  Defendant  has  per- 
sistently refused  payment  on  the  vouchers  so  receipted  by  com- 
plainant. 

The  petition  does  not  present  for  determination  a  claim  for  loss 
and  damage  in  transit.  The  complaint  arose  after  defendant  had 
allowed  a  chiim  for  such  loss  and  had  presented  to  complainant  a 
voucher  covering  the  amount,  wliich  voucher  defendant  refuses  to 
pay  because  com])hiinant  has  not  complied  with  the  regulations  of 
said  defendant  relative  to  the  signing  of  the  voucher. 

In  denying  the  jurisdiction  of  the  Commission  over  a  matter  of 
this  nature  the  defendant  refers  to  section  15  of  the  act,  but  makes 
no  reference  to  section  20.  Without  stopping  to  analyze  the  force 
and  effect  of  those  provisions  in  the  consideration  of  the  complaint 
it  will  suffice  to  say  that  we  regard  the  regulation  of  the  defendant  in 
this  behalf  as  one  the  enforcement  of  which  it  would  be  our  duty 
under  the  act  to  prohibit  if  in  any  way  it  appeared  to  be  an  unduly 
burdensome  requirement  or  to  subject  the  complainant  to  any 
unreasonable,  discriminatory,  or  prejudicial  consequences.     In  other 
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words,  we  have  thought  such  matters  are  within  our  control.  But 
after  a  most  careful  examination  of  the  record  we  fail  to  see  that 
there  is  any  element  of  unreasonableness  in  the  regulation  of  which 
complaint  is  made  or  anything  that  subjects  the  petitioner  to  an 
unlawful  discrimination  or  prejudice.  On  the  contrary,  the  regular 
tion  seems  to  be  altogether  a  proper  one.  As  the  complainant  is  the 
sole  proprietor  of  the  l)U8iness  conducted  by  him  under  the  name  and 
style  of  The  I^ewsher  Company,  which  is  unincorporated,  we  see  no 
ground  for  regarding  it  as  unreasonable  to  require  him,  when  signing 
vouchers  in  settlement  of  accounts  between  him  and  the  defendant, 
to  indicate  that  such  is  his  relationship  to  The  Bewsher  Company,  or 
to  use  some  other  words  reasonably  explanatory  of  the  nature  of  hia 
capacity  in  or  relation  to  the  company  as  required  by  the  defendant's 
rules. 

We  find  the  complaint  without  merit  and  an  order  of  dismissal  will 
therefore  be  entered. 

22  1.  C.  a  Beii. 
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No.  3000. 

ARLINGTON  HEIGHTS  FRUIT  EXCHANGE  ET  AL. 

V. 

SOUTHERN  PACIFIC  COMPANY  ET  AL. 


Sultmitted  November  16,  1011.    Decided  Decemhemll,  1911. 


1.  Considering  all  the  facts  which  are  now  before  the  Commission,  those  de- 

veIo{)ed  in  the  second  hearing  as  well  as  in  the  first,  the  Commission  is 
of  the  opinion  and  finds  that  the  $1.15  rate  as  applied  to  the  transporta- 
tion of  lemons  from  points  in  southern  California  to  the  east  is  unjust  and 
unreusonable,  and  that  it  should  not  exceed  $1.  The  Commission  does 
not  base  this  decision  upon  any  consideration  that  the  American  producer 
should  be  protected  against  foreign  competition. 

2.  It  is  in  the  public  interest  that  tiiese  lemons  should  be  handled  from  the 

grove  to  the  consumer  at  the  lowest  possible  cost  to  the  railway,  and  the 
Commission  feels  that  under  the  present  circumstances  carriers  should  be 
allowed  to  require  of  shippers  the  loading  of  collapsible  bunker  cars  to 
their  capacity.  The  carriers  will  therefore  be  permitted  to  provide,  by 
proper  mlulmu  In  their  tariffs,  that  when  these  cars  are  presented  with 
the  bunkers  thrown  up  they  shall  be  loaded  to  the  capacity  of  the  car, 
not  exceeding,  however,  two  tiers  In  height. 

3.  What  Is  a  reasonable  freight  rate  can  not,  strictly  speaking,  be  the  subject 

of  agreement  between  carriers  and  shippers.  If  in  a  given  case,  after 
hearipg  all  that  Is  to  be  said  by  the  parties,  the  Commission  is  clearly 
of  the  conviction  that  rates  in  effect  are  wrong,  it  is  its  duty  to  sub- 
stitute for  those  rates  others  which  in  its  opinion  are  right;  but  the 
Commission  is  not  required  to  Interfere  unless  clearly  convinced  that  the 
present  schedule  is  unlawful. 

4.  If  this  Commission   were  required   to  establish  a   reasonable  schedule  of 

rates  for  the  transportation  of  citrus  fruits  from  southern  California  to 
eastern  destinations,  it  would  not  feel  at  liberty  to  put  in  a  blanket  rate; 
but  to  establish  graded  rates  at  this  time  upon  lemons  would  be  to 
break  up  this  rate  system  which  Is  highly  satisfactory  to  all  parties  con- 
cerned; and  while  the  action  of  the  court  may  in  the  end  compel  the 
Commission  to  do  this,  it  feels  that  it  can,  for  the  present,  properly  leave 
this  situation  as  it  is. 

Asa  F.  Call  and  Cassoday^  Butler.  Lamh  d  Foster  for  complainants. 

T.  J,  Norton  for  Atchison,  Topeka  &  Santa  Fe  Railway  Company. 

F,  C.  Dillard^  11,  A.  Scandrett,  and  C.  ir.  Durhrow  for  Southern 
Pacific  Company,  Union  Pacific  Railroad  Company,  Arizona  Eastern 
Railroad  Company,  and  other  lines. 

A,  L.  Halstead  for  San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad 
Company. 
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Supplemental  Report  of  the  Commission. 

Prouty,  Commissioner: 

During  a  portion  of  the  years  1902  and  1903  the  defendants  main- 
tained a  blanket  rate  on  lemons  from  Southern  California  to  most 
territory  east  of  the  Rocky  Mountains  of  $1  per  100  pounds,  and 
beginning  with  1904  that  rate  was  made  applicable  for  the  entire 
year.    In  November,  1909,  this  rate  was  advanced  to  $1.15. 

In  1902  the  corresponding  rate  on  oranges  was  $1.25,  but  this  was 
voluntarily  reduced  by  the  carriers  in  1907  to  $1.15,  at  which  figure 
it  was  maintained  during  the  year  1909. 

In  1905  this  Commission  held,  as  the  result  of  an  elaborate  in- 
vestigation, that  the  rate  on  oranges  ought  not  to  exceed  $1.10,  but 
inasmuch  as  the  Commission  at  that  time  had  no  authority  to  pre- 
scribe a  reas<)nable  rate  for  the  future  this  rate  was  never  established. 

Upon  the  advance  of  the  lemon  rate,  as  above  stated,  California 
growers  began  proceedings  attacking  both  rates  as  unreasonable, 
and  asking  that  the  same  be  materially  reduced.  After  careful  in- 
vestigation the  Commission  reached  the  conclusion  that  while  in 
its  opinion  the  rate  of  $1.15  upon  oranges  was  a  liberal  one,  it  ought 
not  at  the  present  time  to  be  disturbed.  It  did  hold  that  the  lemon 
rate  ought  not  to  exceed  $1,  and  so  ordered.     19  I.  C.  C.  Rep.,  148. 

From  this  order  the  carriers  appealed  to  the  Commerce  Court  and 
that  court  enjoined  the  order  for  reasons  stated  in  its  opinion  of 
Octol)er  5,  1911.    A,,  T.  tf-  5.  F,  Ry.  Co.  v.  U.  5.,  190  Fed.  Rep.,  591. 

Thereupon  this  Commission  struck  off  its  former  order  and  set 
the  case  down  for  further  hearing  with  a  view  to  making  such  new 
order  as  might  be  required  in  the  premises.  All  parties  have  been 
heard  both  in  evidence  and  upon  argument,  and  the  case  is  now  be- 
fore us  for  a  final  disposition. 

The  ground  upon  which  the  Commerce  Court  enjoined  the  enforce- 
ment of  our  order,  as  stated  in  its  opinion,  was  that  the  Commission 
in  establishing  a  rate  of  $1  on  lemons  was  not  attempting  to  deter- 
mine what  would  be  a  just  and  reasonable  rate  of  transportation,  but 
was  rather  endeavoring  to  protect  California  lemon  growers  against 
Sicilian  competition.  It^  reason  for  reaching  this  conclusion  was 
because: 

An  examlnatloo  of  the  report  of  the  CommissioD.  reproduced  so  far  as  tt 
beurs  on  the  lomon  rate,  in  Its  entirety,  demonstrates  that  except  for  two 
brief  imrain^phfl  suggesting  grounds  for  lowering  the  lemon  while  maintalnlnc 
the  orange  rate.  It  deals  entirely  with  mattera  tending  to  show  the  need  In 
this  Industry  of  a  high-protective  tariff  against  Sicily  and,  not  on  tnifBe  con- 
siderations, but  to  compensate  for  the  tariif  insufllcienciea»  a  low  transporta- 
tion rate  especially  to  eastern  territory. 

22  I.  C.  C.  Bep. 
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The  complainants,  in  making  out  their  case,  relied  in  part  upon  the 
fact  that  for  parts  of  two  years  and  for  the  entire  preceding  six  years 
these  defendants  had  voluntarily  maintained  a  rate  of  $1,  and  this, 
certainly,  was  a  strong  admission  against  the  carriers,  unless  ex- 
plained. The  carriei's  attempted  to  explain  it  by  stating  that  the 
rate  of  $1  had  been  established,  not  as  a  reasonable  rate,  but  to  enable 
California  producers  to  meet  the  competition  of  Sicily.  Thereupon 
the  complainants  replied  that  notwithstanding  the  additional  duty, 
owing  to  increased  cost  of  production  in  California,  Sicilian  com- 
petition under  the  advanced  duty  was  as  strong  as  it  ever  had 
been  under  the  old  duty,  so  that  whatever  rate  had  been  reasonable 
for  the  past  eight  years  was  still  reasonable. 

The  Commission  in  its  opinion  did  not  attempt  to  indicate  the 
grounds  upon  which  it  based  its  judgment  in  any  particular.  It 
simply  stated,  in  the  briefest  possible  manner,  the  issues  of  fact 
made  before  it  and  the  claims  of  the  contending  parties.  We  did  not 
suppose  that  we  had  any  authority  to  correct  tariff  insufficiencies 
by  the  freight  rate,  nor  to  protect,  in  that  way,  the  American  against 
the  foreign  grower,  nor  did  we  attempt  to  do  so;  the  fact  that  this 
rate  had  for  eight  years  been  voluntarily  maintained  by  the  defend- 
ants was  before  us,  together  with  whatever  either  party  desired  to 
say  in  relation  to  that  circumstance. 

Had  we  undei-stood  that  the  Commerce  Court  would  attempt  to 
look  into  the  mind  of  the  Commission  for  the  purpose  of  ascertain- 
ing the  reasons  upon  which  its  order  was  based ;  that  the  mere  state- 
ment of  the  claims  of  the  parties  was  to  be  taken  as  evidence  of  the 
assent  of  the  Commission  to  those  claims;  and  that  the  number  of 
lines  used  in  stating  the  issue  was  to  indicate  the  weight  attached  by 
us  to  that  particular  consideration,  we  should  have  been  more  careful 
in  the  phrasing  of  our  opinion.  In  this  case  the  court  reproduces  in 
the  margin  of  its  opinion  what  the  Commission  said  touching  the 
lemon  rate,  but  it  refrains  from  reproducing  what  had  gone  before  in 
the  same  opinion  touching  the  orange  rate.  The  Commission  had 
already  stated  at  considerable  length  the  various  elements  entering 
into  a  determination  of  the  reasonableness  of  the  rate  on  oranges.  In 
the  main,  the  transportation  conditions  under  which  oranges  and 
lemons  move  from  Southern  California  to  eastern  markets  are  iden- 
tical, and  whatever  had  been  said  as  to  oranges  applied  as  to  lemons. 
It  only  remained  to  note  those  points  in  which  the  parties  claimed 
that  the  two  articles  differed.  As  showing  this  difference,  the  com- 
plainants pointed  to  the  fact  that  for  the  better  part  of  eight  years 
the  defendants  had  of  their  own  free  will  maintained  a  rate  on 
lemons,  at  lirst  25  cents,  and  subsequently  15  cents  lower  than  that 
contemporaneously  in  effect  upon  oranges.    Upon  this  point  volumi- 
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nous  testimony  was  given  by  both  parties,  and  the  Commission  sim- 
ply stated  that  issue  in  as  brief  terms  as  possible. 

The  Commission  also  mentioned  two  other  reasons  advanced  by 
the  complainants  why  a  lower  rate  might  properly  be  maintained 
upon  lemons  than  upon  oranges.  No  attempt  was  made  in  the 
original  opinion  to  amplify  any  of  these  reasons,  but  it  seems  proper 
to  refer  to  them  somewhat  more  in  detail  here  in  the  light  of  what 
has  since  transpired. 

The  first  of  these,  and  that  one  probably  entitled  to  the  (greatest 
consideration,  was  the  fact  that  the  average  haul  upon  the  lemon 
was  materially  shorter  than  the  average  haul  upon  the  orange.  The 
rates  in  question  were  blanket  rates,  applying  to  all  territory  east 
of  the  Rocky  Mountains,  except  the  southeast.  Manifestly,  in  pass- 
ing upon  the  reasonableness  of  a  rate  to  this  wide  territory  we  must 
consider  it  as  a  whole;  that  is  to  say,  we  must  consider  the  average 
haul.  Now,  the  testimony  tended  to  show  that,  owing  to  the  fact  that 
the  lemons  consumed  upon  the  Atlantic  seaboard,  and  even  as  far 
west  as  Chicago,  were  to  a  considerable  extent  imported,  while  this 
was  not  true  in  case  of  oranges,  the  average  haul  upon  the  lemon 
was  much  shorter  than  upon  the  orange,  and  that,  therefore,  the 
cost  of  the  service  to  these  carriers  was  materially  less  in  case  of  the 
average  movement  of  lemons  than  of  oranges. 

It  was  said  upon  the  former  hearing  that  this  difference  in  dis- 
tance was  500  miles.  Tlic  testimony  of  the  complainants  upon  the 
last  hearing  tends  to  show  that  it  is  approximately  450  miles.  The 
evidence  of  the  Santa  Fe  Railway  Company  tends  to  show  that  com- 
paring the  average  haul  on  all  oranges  and  lemons  handled  by  that 
company  during  the  season  of  1910-11,  the  average  haul  was  only 
slightly  over  300  miles  greater  in  case  of  oranges  than  in  case  of 
lemons. 

It  appeared  in  the  former  case  that  the  average  haul  on  oranges 
was  not  far  from  2,300  miles.  A  rate  of  $1.15  per  100  pounds  would 
yield  ton-mile  earnings  of  1  cent  on  the  average;  15  cents  per  100 
pounds  is  1  cent  per  ton-mile  for  300  miles.  If,  therefore,  the  aver- 
age haul  upon  lemons  was  300  miles  less  than  the  average  haul  upon 
oranges,  and  we  had  reduced  the  rate  in  proportion,  the  resulting 
rate  for  the  lemon  would  have  been  $1. 

It  is  jwrfcctly  true,  as  stated  by  the  Commerce  Court,  that  ordi- 
narily, in  case  of  long  distances,  the  rate  does  not  increase  with 
the  distance,  but  it  would  n<»t  be  an  extnivagant  difference,  although 
perhaps  more  than  we  should  make,  if  in  establishing  graded  ratea 
upon  this  comuKKlity  we  were  to  allow  15  cents  per  100  pounds  for 
a  haul  of  r»00  miles. 

The  second  transportation  difference  pointed  out  by  the  Commis- 
sion in  its  previous  report  was  that  a  much  larger  percentage  of 
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oranges  moved  under  refrigeration  than  of  lemons.  It  appears  from 
the  testimony  introduced  upon  the  last  hearing  that  14  per  cent  of 
all  lemons,  as  compared  with  about  50  per  cent  of  all  oranges,  were 
refrigerated  during  the  season  of  1910-11. 

It  is  well  understood  that  refrigeration  is  not  ordinarily  furnished 
by  the  transportation  company,  but  by  a  separate  refrigeration  com- 
pany, which  retains  the  entire  charge  for  the  service.  The  carrier 
itself  receives  no  more,  if  the  rate  is  the  same,  when  the  commodity 
moves  under  refrigeration  than  when  it  moves  without,  although  it 
does  haul  a  certain  additional  weight  of  ice.  In  justifying  charges 
made  for  the  transportation  of  articles  sometimes  moved  under 
refrigeration  and  sometimes  not,  carriers  have  uniformly  insisted 
that  the  Commission  should  consider  the  fact  that  with  respect  to  a 
portion  of  the  transportation  service  an  additional  weight  of  ice  was 
carried.  These  same  transcontinental  defendants  have  repeatedly 
urged  upon  this  Commission,  and  did  most  earnestly  insist  in  the 
present  case,  in  justification  of  their  rate  of  $1.15,  that  in  the  move- 
ment of  approximately  one-half  of  this  citrus- fruit  crop  an  addi- 
tional weight  of  ice  must  be  transported.  In  this  view  the  com- 
plainants apparently  concurred,  and  the  Conmiission  adopted  it 

This  was  probably  error.  When  we  later  came  to  examine  in  this 
very  case  the  reasonableness  of  the  refrigeration  charge  we  reached 
the  conclusion  that,  whatever  the  parties  might  say,  we  must  treat  the 
additional  cost  of  hauling  the  ice  as  an  additional  refrigeration  ex- 
pense, to  be  charged,  not  against  the  entire  movement  from  California, 
but  only  against  that  part  of  the  movement  under  refrigeration. 
We  held  that  there  was  no  ground  upon  which  the  shipper  who 
shipped  under  ventilation  could  be  required  to  help  pay  the  transpor- 
tation charge  of  the  shipper  who  required  refrigeration.  Arlington 
Heights  Fruit  Exchange  v.  So.  Pac.  Co.^  20  I.  C.  C.  Rep.,  106. 

Considering  this  matter  in  the  light  in  which  it  was  presented  to 
us  by  both  parties,  and  in  which  it  was  disposed  of  in  the  former 
case,  the  fact  that  a  much  larger  per  cent  of  oranges  move  under 
refrigeration  than  of  lemons  would  justify  a  somewhat  lower  rate 
upon  lemons  than  upon  oranges.  If  the  matter  is  to  be  considered  in 
the  light  of  our  subsequent  holding,  it  must  follow  that  in  fixing  the 
rate  upon  oranges  we  have  taken  account  of  an  element  in  favor  of 
the  carriers  which  ought  not  to  have  entered  into  our  conclusion,  and 
that  therefore  the  rate  of  $1.15  is  somewhat  too  high.  If  this  lemon 
rate  is  to  be  measured  by  the  orange  rate,  then  we  think  that  the 
orange  rate  should  be  reduced  in  determining  a  fair  relationship,  not 
that  the  lemon  rate  should  be  advanced. 

And  we  desire  to  call  attention  to  the  fact,  upon  that  aspect  of  the 
case,  that  in  our  opinion  the  rate  of  $1.15  applied  to  the  movement  of 
oranges  is  an  extremely  liberal  one.    This  Commiasion  held  in  1906 
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that  this  rate  should  not  exceed  $1.10.  The  production  of  these  citrus 
fruits  in  California  is  almost  twice  to-day  what  it  was  at  that  time, 
which  makes  for  a  lower  rather  than  for  a  higher  rate. 

Considering  all  the  facts  which  are  now  before  us,  those  developed 
in  the  second  hearing  as  well  as  in  the  first,  we  are  of  the  opinion  and 
find  that  the  $1.15  rate  as  applie<l  to  the  transportation  of  lemons  is 
unjust  and  unreasonable,  and  that  it  should  not  exceed  $1.  We  do 
not  base  this  decision  upon  any  consideration  that  the  American  pro- 
ducer should  be  protected  against  foreign  competition. 

The  Commission  in  its  previous  report  called  attention  to  the  fact 
that  the  refrigerator  cars  in  which  these  lemons  are  moved  may  be 
so  constructed  that  the  bunkers  which  contain  the  ice  can  be  thrown 
into  the  upper  part  of  the  car,  thereby  leaving  available  for  loading, 
when  under  ventilation,  the  space  occupied  by  the  bunker  when  the 
movement  is  under  refrigeration.  At  the  time  of  the  former  hearing 
it  was  said  that  about  1,000  of  these  collapsible  bunker  cars  were  in 
service,  but  that  others  were  in  process  of  construction.  It  appeared 
upon  the  last  hearing  that  of  the  18,000  cars  used  in  the  citrus-fruit 
traiEc  about  5,500  were  then  provided  with  this  style  of  bunker.  The 
Santa  Fe,  which  handles  fully  50  per  cent  of  this  traffic,  uses  6,500 
cars,  of  which  2,500  have  the  collapsil)le  bunker. 

It  further  appeared  upon  the  last  hearing  that  the  lemon  is  less 
subject  to  decay  in  transportation  than  the  orange.  Experiments 
made  with  these  collapsible  bunker  cars  indicate  that  the  ventilation 
obtained  with  that  style  of  equipment  is  not  as  good  as  with  the 
standard  refrigerator  car,  and  shippers,  so  far  as  we  are  at  present 
advised,  object  to  loading  oranges  in  such  cars  when  the  bunkers 
are  up,  for  the  reason  that  the  fruit  does  not  carry  equally  well. 
But  since  the  lemon  is  not  as  susce[)tible  to  decay  as  the  orange,  the 
complainants,  representing  DO  per  cent  of  the  lemon  growers  of 
California,  state  that  they  are  willing  to  load  these  collapsible  bunker 
cars  to  their  full  capacity  with  lemons,  if  presented  for  loading  with 
the  bunkers  thn)wn  up. 

Such  a  car,  of  standard  length,  can  be  loaded  with  34,000  pounds 
of  lemons.  The  present  niininunn  is  2r),200  {lounds;  in  case  of 
oranges,  20,700  pound-^.  A  car  loaded  to  the  minimum  with  lemons 
at  a  rate  of  $1.15  produces  a  car  revenue  of  $:)01.30,  while  if  loaded 
to  a  minimum  of  34,000  pounds  the  earnings  upon  that  same  car, 
at  a  rate  of  $1,  would  l>e  $iVl0.  There  can  be  little  doubt  that  from 
a  purt»ly  transportation  standpoint,  having  n»ference  mainly  to  the 
cost  of  the  service,  a  $1  rate  with  a  minimum  of  34,000  pounds  is  bet- 
ter business  than  a  niininunn  of  20,200  pounds  at  a  rate  of  $1.15. 

It  is  in  the  public  interest  that  these  lemons  should  be  transported 
at  the  lowest  possible  cost  to  the  railway,  and  we  feel  that  under  the 
present  circumstances  carriers  should  be  allowed  to  require  of  ship* 
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pers  the  loading  of  these  collapsible  bunker  cars  to  their  capacity. 
The  carriers  will  therefore  be  permitted  to  provide,  by  proper 
minima  in  their  tariffs,  that  when  these  cars  are  presented  with  the 
bunkers  thrown  up  they  shall  be  loaded  to  the  capacity  of  the  car, 
not  exceeding,  however,  two  tiers  in  height.  We  do  not  base  our 
opinion  that  $1  is  a  reasonable  rate  upon  the  fact  that  a  minimum 
of  84,000  pounds  can  often  and  perhaps  usually  be  carried,  but  we 
do  think  that,  considering  the  whole  situation,  it  is  reasonable  that 
the  shipper  should  be  required  to  load  this  minimum,  when,  without 
damage  to  himself,  he  can  do  so. 

This  Commission  prescribed  by  its  order,  which  the  Commerce 
Court  enjoined,  a  blanket  rate  extending  from  the  Rocky  Mountains 
east,  and  one  ground  of  attack  upon  our  order  was  that  the  Com- 
mission was  without  authority  to  establish  a  blanket  of  that  extent. 

The  carriers  themselves  had  voluntarily  established,  and  for 
years  maintained  this  blanket  rate,  which  is  applied  to  most  of  the 
products  of  California.  They  expressed  the  opinion  upon  the  hear- 
ing that  this  was,  upon  the  whole,  the  most  satisfactory  rate  to  them. 
The  shippers  concurred  in  this  idea,  so  that  we  were  virtually  re- 
quested by  both  the  railroad  and  the  shipper  to  establish  a  rate  of 
that  kind.  The  question  presented  to  us  was  not.  What  would  be  a 
reasonable  rate  if  the  Commission  were  for  the  first  time  establish- 
ing such  rates,  but,  rather,  is  $1.15,  or  $1,  or  some  other  figure  rea- 
sonable as  a  blanket  rate?  It  was  in  that  aspect  of  the  case  that  we 
prescribed  the  $1  blanket  rate. 

The  courts  might  perhaps  have  held  that  the  carriers,  having 
tendered  a  rate  of  this  kind,  were  estopped  from  contesting  it  upon 
the  ground  that  the  Commission  had  acted  upon  the  rate  presented 
and  had  prescribed  the  kind  of  rate  which  all  parties  asked  for,  but 
we  did  not  believe  that  we  were  invested  with  authority  to  fix  a 
blanket  rate  of  this  dimension,  since  that  was  really  a  question  of 
public  policy  for  Congress,  and  we  did  not  care  to  go  before  the  courts 
or  the  country  in  that  light.  For  this  reason  the  Commission  struck 
off  its  order  and  took  the  matter  under  further  advisement. 

Upon  the  recent  hearing  carriers  were  asked  whether  it  was  their 
desire  that  the  Commission  should  establish  reasonable  graded  rates 
or  should  establish  what  in  its  opinion  was  a  reasonable  blanket  rate. 
They  requested  the  establishment  of  a  blanket  rate,  and  in  that 
request  the  complainants  joined.  While  the  carriers  did  not  in  any 
way  agree  not  to  contest  the  order  of  the  Commission  upon  other 
grounds,  they  did  state  that  it  would  not  be  contested  upon  the 
ground  that  the  establishment  of  so  wide  a  blanket  was  beyond  the 
jurisdiction  of  the  Commission. 
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What  is  a  reasonable  freight  rate  can  not,  strictly  speaking,  be  the 
subject  of  agreement  between  carriers  and  shippers,  nor  between 
carriers  and  this  Commission.  If  in  a  given  case,  after  hearing  all 
that  is  to  be  said  by  the  parties,  we  are  clearly  of  the  conviction  that 
rates  in  effect  are  wrong,  it  is  our  duty  to  substitute  for  those  rates 
others  which  we  believe  to  be  right.  But  we  are  not  required  to  in- 
terfere unless  clearly  convinced  that  the  present  schedule  is  unlawfuL 

When  the  United  States  Government  transports  a  package  10 
miles  for  one  citizen  for  10  cents,  while  it  charges  his  neighbor  the 
same  amount  for  transporting  a  like  parcel  3,000  miles,  a  clear  dis- 
crimination is  made,  but  it  is  a  discrimination  of  that  character  which 
by  universal  consent  is  in  the  public  interest.  So,  here,  it  is  by  no 
means  certain  that  thei^  postage-stamp  rates  as  applied  to  the  dis- 
tribution of  the  products  of  the  Pacific  coast  states  are  not  upon  the 
whole  for  the  general  public  good.  Under  this  system  the  producers 
upon  the  Pacific  coast  are  given.the  widest  possible  market  for  their 
products;  the  carriers  obtain  a  certain  amount  of  long-distance  busi- 
ness at  remunerative  rates,  which  they  would  not  otherwise  have; 
the  freight  rate  does  not  so  far  enter  into  the  cost  of  these  articles  to 
the  consumer  that  any  noticeable  burden  is  imposed  upon  any  sec- 
tion of  the  country.  If  this  Commission  were  required  to  establish 
a  reasonable  schedule  of  rates  for  the  transportation  of  citrus  fruits 
from  southern  California  to  eastern  destinations,  we  should  not  feel 
at  liberty  to  put  in  this  blanket ;  but  to  establish  graded  rates  at  this 
time  upon  lemons  would  be  to  break  up  this  rate  system  which  is 
highly  satisfactory  to  all  parties  concerned,  and  while  the  action  of 
the  court  may  in  the  end  compel  us  to  do  this,  we  feel  that  we  can, 
for  the  present,  properly  leave  this  situation  as  it  is. 

The  complaint  prays  for  reparation,  which  will  be  awarded  upon 
the  basis  of  the  $1  rate  established,  all  questions  as  to  the  parties 
who  may  recover  such  damages  and  the  time  within  which  tney  oui 
be  awarded  being  reserved  for  further  consideration. 

An  order  will  be  issued. 

Lane,  Commissioner^  concurring: 

The  act  to  regulate  commerce  provides  that  if  we  find  the  rates 
made  by  the  railroads  to  be  unjust  and  unrea-sonuble  we  shall  have 
power  to  fix  just  and  reasonable  rates.  It  also  declares  that  there 
shall  Ih*  no  advantage  or  preference  given  to  any  locality.  We  are 
called  upon  in  this  case  to  pass  upon  the  reasonableness  of  a  rate  on 
lemons  that  is  the  same  fn»m  I.iOs  Angeles  to  Denver  as  from  I>os 
Angeles  to  I^ton.  Manifestly  if  there  is  any  direct  relation  be- 
tween cost  of  service  and  the  rate  charged  such  methoil  of  making 
rates  is  in  conflict  with  the  law.    These  great  blankets,  however,  are 
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made  as  a  matter  of  policy;  they  are  instituted  by  the  carriers  for 
their  own  benefit,  to  develop  the  industry  and  to  extend  and  simplify 
the  marketing  of  the  fruit.  Such  a  blanket  is  a  benefit  to  the  rail- 
roads, because,  as  is  fairly  established  in  this  case,  the  $1  rate  is 
higher  than  is  just  and  reasonable  on  a  very  considerable  per- 
centage— perhaps  from  50  to  70  per  cent — of  the  fruit  which  ends  its 
journey  to  the  west  of  the  point  to  which  a  $1  rate  would  carry 
it  The  shippers  object  to  the  breaking  up  of  this  blanket,  because  to 
do  so  would  be  an  inconvenience  to  them,  and  as  the  rate  is  paid  by 
the  consignee  and  does  not  come  out  of  the  consignor's  pocket,  ex- 
cepting in  competitive  territory  in  the  east,  they  are  indifferent  as 
to  the  amount  of  the  rate  in  and  of  itself  excepting  as  it  so  increases 
the  price  of  lemons  that  demand  will  decrease.  The  result  of  this 
mutuality  of  interest  is  a  blanket  rate  which  imposes  on  the  con- 
signees in  some  parts  of  the  country  a  higher  rate  than  would  be 
charged  under  a  scheme  of  graded  rates,  in  order  that  a  lower  rate 
than  otherwise  would  be  reasonable  may  be  made  into  a  small  sec- 
tion of  the  country  which  is  intensely  competitive.  Now,  this  may 
be  good  policy.  I  am  not  prepared  to  say  that  it  is  not,  and  there- 
fop€f^concur  in  the  opinion  of  the  Commission. 

/^^This  case,  when  broadly  regarded,  involves  a  question  of  the  high- 
est national  importance.  What  is  to  be  our  policy  with  respect  to 
the  movement  of  traffic?  Shall  the  country  be  treated  as  a  whole  for 
commercial  purposes,  or  shall  it  be  infinitely  divided  ?  In  our  postal 
service  we  deal  with  the  country  as  a  unit.  As  to  our  railroads  there 
is  no  uniform  policy,  even  upon  the  same  lines  or  systems.  In  some 
parts  of  the  country  rates  are  on  an  almost  strictly  mileage  basis, 
every  10  miles  that  is  passed  adding  to  the  rate.  In  other  territory 
we  have  a  system  of  small  zones  or  groups  which  are  placed  upon 
a  common  basis — a  scheme  of  rate  making  that  has  worked  most 
happily  in  the  country  to  the  east  of  the  Mississippi  River  and  which, 
it  seems  to  nie,  should  be  extended  westward.  The  whole  continent 
for  a  zone  of  2,000  miles  is  made  to  serve  the  Pacific  coast  terminal 
cities  at  uniform  rates,  while  the  states  between  the  mountains  are 
not  given  such  advantage.  So,  too,  on  California  products  generally, 
and  not  alone  upon  citrus  fruits,  the  United  States  east  of  the  Rockies 
is  placed  in  a  great  zone  to  which  a  uniform  rate  is  made.  At  the 
same  time,  the  lumber  of  the  far  northwest  is  not  so  treated,  nor 
the  wool  or  hides  of  the  interior. 

Perhaps  the  United  States  will  one  day  declare  a  policy  of  its  own 
in  this  regard.  Primarily  it  is  a  matter  of  national  concern  and  not 
of  railroad  policy  as  to  what  system  of  rate  making  shall  obtain  so 
long  as  the  carriers  receive  a  reasonable  return  upon  the  value  of 
their  property.    The  people  may  say  (1)  that  railroad  rates  shall 
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be  made  so  as  to  carry  all  products  into  all  markets  within  the  four 
lines  of  the  country;  or  (2)  that  after  a  certain  narrow  limit  is 
passed  the  whole  of  the  land  shall  be  one  zone;  or  (3)  a  system  of 
rates  that  will  keep  producers  and  consumers  as  near  together  as 
possible  and  eliminate  waste  in  transportation.  These  are  national 
questions.  They  go  to  the  very  future  of  our  industrial  life.  Upon 
their  determination  depends  the  character  of  the  farm  products  and 
the  nature  of  the  industries  in  the  various  sections  of  the  country. 
The  railroad  by  its  rates  may  make  each  portion  of  the  country 
largely  independent  of  the  remainder  or  it  may  make  of  the  Nation 
one  o<»x)nomic  and  industrial  unit,  each  portion  thereof  doing  best 
what  nature  has  fitted  it  to  do  best.  This  is  fundamentally  the  dif- 
ference in  the  philosophy  which  underlies  the  two  methods  of  making 
rates  which  have  been  given  consideration  in  this  case.  Without 
any  expression  of  policy  from  Congress  we  accept  the  policy  which 
the  railroads  themselves  have  made,  considering  that  upon  the  whole 
the  results  arising  from  such  policy  do  not  conflict  with  the  provi- 
sions of  the  law.  There  is  no  doubt  in  my  mind  but  that  the  Com- 
mission could  not  itself  prescribe  a  blanket  similar  to  that  obtaining 
here  and  which  we  are  approving  because  neither  the  carriers  nor 
the  shippers  wish  it  destroyedy/ 

I  am  authorized  to  sav  that  Commissioner  Meyer  concurs  in  the 
view  herein  expressed. 

Clark,  Commissioner^  concurring  in  part: 

I  am  unable  to  agree  in  full  with  the  conclusions  of  the  majority 
in  this  case.  It  appears  on  further  hearing  that  the  average  haul 
performed  on  the  lemons  is  more  nearly  that  performed  on  the 
oranges  than  appeared  in  the  former  hearing,  and  while  I  think  that 
is  a  feature  to  be  given  consideration,  it  does  not  seem  to  me  to  be 
controlling,  for  the  reason  that  the  blanket  rate  on  the  lemons  covers 
the  same  territory  covered  by  the  blanket  rate  on  the  oranges,  and  the 
shippers  have  the  same  privileges  thereunder.  It  appears  that  the 
California  lemons  command  a  higher  price  in  New  York  than  do  the 
imported  lemons.  If,  therefore,  the  lemons  are  hauled  shorter  dis- 
tances than  the  oranges,  it  is  l)ecause  the  shippers  so  elect. 

It  seems  to  me  clear  that  it  would  be  greatly  to  the  disadvantage 
of  the  citrus-fruit  growers  and  shippers  if  the  blanket  rate  were 
broken  up.  The  blanket  rate,  together  with  the  extremely  liberal  re- 
consignment  privileges  granted  thereunder,  has  contributed  greatly 
to  the  development  of  the  citrus-fniit  industry  in  California.  It  is 
admitted  that  under  present  transportation  conditions  the  California 
growers  have  driven  the  foreign  oranges  from  the  markets  of  the 
United  States. 
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It  appears  that  the  reconsignment  privilege  is  exercised  on  about 
50  per  cent  of  the  shipments  of  citrus  fruits,  and  that  as  to  some 
carloads  the  privilege  is  availed  of  four  or  five  times.  Every  recon- 
signment costs  the  carrier  something  in  extra  services  and  in  read- 
justment of  accounts,  and  the  reconsignment  privileges  under  these 
citrus-fruit  blanket  rates  are  probably  more  liberal  than  are  or  ever 
have  been  accorded  in  connection  with  any  other  traffic. 

I  am  unable  to  discover  any  substantial  transportation  difference 
between  the  movement  of  oranges  and  of  lemons  except  that  the 
lemons  stand  transportation  better  than  the  oranges  do  and  are  there- 
fore shipped  to  a  larger  extent  under  ventilation,  and  apparently 
can  be  loaded  to  a  heavier  carload  minimum. 

In  several  cases  the  Commission  has,  and  I  think  properly,  ap- 
proved higher  rates  upon  perishable  commodities  shipped  under 
refrigeration  than  upon  the  same  commodities  shipped  under  venti- 
lation. Florida  Fruit  and  Vegetable  Asso.  v.  A.  C.  L,  R.  R,  Co.^ 
17  I.  C.  C.  Rep.,  552 ;  Ozark  Fruit  Growers  Asso.  v.  St.  L.  <&  S.  F. 
R.  R.  Co.^  16  I.  C.  C.  Rep.,  106.  It  has  imiformly  appeared  that  it  is 
not  practicable  or  possible  to  load  as  heavily  under  refrigeration  as 
under  ventilation,  and,  necessarily,  care  of  shipments  under  i^frigera- 
tion,  reicing,  etc.,  involve  additional  expenses  to  the  carriers. 

Maximum  loading  is  clearly  in  the  interest  of  economy,  and  a 
substantially  increased  minimum  weight  justifies  a  lower  rate.  I 
therefore  agree  with  the  finding  as  to  the  rate  on  the  minimum  of 
84,000  pounds  under  ventilation* 
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No.  4262. 

IN  THE  MATTER  OF  THE  INVESTIGATION  OF  ALLEGED 
UNREASONABLE  RATES  AND  PRACTICES  INVOLVED  IN 
THE  TRANSPORTATION  OF  LIVE  STOCK,  PACKING- 
HOUSE PRODUCTS,  AND  FRESH  MEATS  FROM  VARIOUS 
SOUTHWESTERN  POINTS  TO  PACKING  HOUSES,  AND 
FROM  THENCE  TO  VARIOUS  DESTINATIONS. 


Intkstioation  and  Suspension  Docket  No.  31. 

IN  THE  MATTER  OF  THE  INVESTIGATION  AND  SUSPEN- 
SION OF  CERTAIN  INCREASES  IN  RATES  FOR  TRANS- 
PORTATION OF  CATTLE  TO  OKLAHOMA  CITY,  OKLA. 


Intestioation  and  Suspension  Docket  No.  36. 

IN  THE  MATTER  OF  THE  INVESTIGATION  AND  SUSPEN- 
SION OF  ADVANCES  IN  CL.VSS  AND  COMMODITY  RATES 
BETWEEN  STATIONS  IN  OKLAIIOM.V  AND  TEXAS. 


Investigation  and  Suspension  Docket  No.  56. 

IN  THE  MAITER  OF  THE  INVESTIGATION  AND  SUSPEN- 
SION OF  ADVANCES  IN  RATES  BY  CARRIERS  FOR  THE 
TRANSPORTATION  OF  PACKIXG-HOUSE  PRODUCTS, 


No.  4004. 


CORPORATION  COMMISSION  OF  OKL.VHO.\Ll 

V. 

ATCHISON,  TOPEKA   &  SANTA   FE    RAILWAY   COMPANY 

ET  AL. 


SuhmitUd  Novanber  8,  1911.    Dteidtd  Dtetmbtr  U,  19tt. 


Upon  conaideration  of  the  facta  and  circuiusunces  diaclosed  by  the  record  in  tbia 

lltld. 
1.  That  defendants'  present  rates  upon  live  stock  from  points  in  New  Mexico,  Texas, 

and  Oklahoma  to  Fort  Worth,  Tex.,  UkUhoma  City.  Okla.,  and  Wichita. 

Kans.,  are  unreasonable  to  the  extent  that  they  exceed  the  rates  prescribed  iD 
repott. 
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2.  That  defendants'  present  rates  upon  fresh  meat  and  packing-house  products  from 

Fort  Worth,  Oklahoma  City,  and  Wichita  to  various  points  are  unreasonable 
to  the  extent  that  they  exceed  the  rates  prescribed  in  this  report. 

3.  That  as  the  record  contains  nothing  which  indicates  clearly  the  points  to  which 

the  rates  on  tankage  are  desired,  nor  the  nature  of  the  complaint  against  the 
rates  now  in  effect,  no  opinion  upon  that  point  is  at  this  time  expressed. 

4.  That,  for  reasons  expressed  in  the  report,  no  opinion  is  given  upon  the  rates  on 

hides  involved  in  this  case. 

5.  That  defendants'  present  rate  on  salt  from  the  Kansas  field  to  Oklahoma  City  is 

unreasonable  to  the  extent  that  it  exceeds  the  rate  prescribed  in  this  report. 

Oeorge  A,  Henshaw  and  C,  B.  Bee  for  Corporation  Commission  of 
Oklahoma. 

J.  H.  Johnston  for  Traffic  Association  of  Conmiercial  Club  of  Okla- 
homa City. 

Walter  E.  McComack  for  Sulzberger  Sons  Company. 

Luther  M,  IVoZ^r  and  A.  W,  McLaren  for  Morris  &  Company. 

E,  F.  Bisbee  for  Oklahoma  Stock  Yards  Company. 

James  C.  Jeffery  for  Fort  Worth  Stock  Yards  Company. 

Alfred  R.  Urion  for  Armour  &  Company. 

Albert  H.  and  Henry  Veeder  and  L,  E,  Hale  for  Swift  &  Company. 

Cassoday^  Butler^  Lamb  <Sc  Foster  for  Cudahy  Packing  Company, 
Dold  Packing  Company,  Wichita  Transportation  Bureau,  Public 
Utilities  Commission  of  Kansas,  and  Wichita  Union  Stock  Yards. 

John  Marshall  for  Public  Utilities  Commission  of  Kansas. 

C.  H.  Broolcs  for  Union  Stock  Yards  of  Wichita. 

Martin  Casta  for  Wichita  Transportation  Bureau. 

S,  H.  Cowan  for  Texas  Cattle  Raisers'  Association  and  American 
National  Live  Stock  Association. 

H.  C.  Wilson  for  Commercial  Transportation  Bureau  of  Kansas 
«ty. 

W.  H.  Weeks  for  Kansas  City  Live  Stock  Exchange. 

A.  F.  Stryker  for  South  Omaha  Live  Stock  Exchange. 

Theodore  Bwent  and  Ralph  M,  Shaw  for  Union  Stock  Yard  &  Transit 
Company  of  Chicago. 

H.  G.  Krake  for  St.  Joseph  Commercial  Club. 

M,  F.  Blanchard  for  St.  Joseph  Live  Stock  Exchange. 

J.  L.  Coleman,  R.  J,  Merrick^  D.  L.  Meyers^  and  Jam^  Peahody  for 
Atchison,  Topeka  &  Santa  Fe  Railway  Company. 

S,  H.  Johnson  and  W.  F.  Dickinson  for  Chicago,  Rock  Island  & 
Pacific  Railway  Company;  Chicago,  Rock  Island  &  Gulf  Railway 
Company;  Trinity  &  Brazos  Valley  Railway  Company;  and  El  Paso  & 
Southwestern  Railroad  Company. 

W.  B.  Biddle,  J.  A,  Middleton,  E.  K.  Voorhees,  and  Fred  H.  Wood 
for  Frisco  Lines. 

Martin  L.  Glardy,  H.  G,  Herbd,  and  B.  M,  Flippin  for  Missouri 
Pacific  Railway  Company  and  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company. 
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H.  L,  Redfield  for  Texas  &  Pacific  Railway  Company. 
W.  W.  Miller  and  C.  S.  Burg  for  Missouri,  Kansas  &  Texas  RaUway 
Company  and  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas. 

E.  H.  Shaufier,  W.  H,  Chud,  and  J.  J.  Lane  for  Kansas  CSty, 
Mexico  &  Orient  Railway  Company. 

M.  A.  Spoonle  and  W.  F.  Sterley  for  Colorado  Southern  Railway 
Company;  Fort  Worth  &  Denver  City  Railway  Company;  and  Wich- 
ita VaUey  Railway  Company. 

Edwin  A.  Austin  for  Qiarles  WoliT  Packing  Company  of  Topeka. 

F.  a  DUlard  and  H.  A.  Scandrett  for  Houston  &  Texas  Central 
Railroad  Company  and  Southern  Pacific  Lines. 

Report  of  the  Commission. 

Pbouty,  Commieeianer: 

Some  five  years  ago  extensive  packing  houses  were  established  by 
Armour  &  Company  and  Swift  &  Company  at  Fort  Worth,  Tex., 
which  have  since  been  and  now  are  in  operation.  The  live  stock 
slaughtered  at  these  houses  is  drawn  from  the  southwest,  and  the 
purpose  in  locating  at  that  point  seems  to  have  been  to  bring  the 
packing  house  nearer  to  the  source  of  supply. 

More  recently,  similar  estabUshments  have  been  erected  by  Morris  & 
Company  and  Sulzberger  &  Sons  Company,  at  Oklahoma  City. 
These  establishments  are  also  extensive  and  in  every  respect  modem. 
They  transact  the  same  business  and  draw  their  live  stock  from  sub- 
stantially the  same  source  as  the  packing  houses  previously  erected 
at  Fort  Worth. 

Ttiere  are  also  packing  houses  located  at  Wichita,  Kans.,  wliich 
operate  in  competition  with  those  at  Fort  Worth  and  Oklahoma  City. 
The  Public  Utilities  Commission  of  Kansas,  the  Dold  Packing  Com- 
pany, the  Cudaliy  Packing  Company,  and  tlie  Wichita  Union 
Stock  Yards  have  inter\'ened  in  these  proceedings  to  protect  the  in- 
terests of  the  packers  at  that  point. 

As  the  time  approached  when  the  packing  houses  of  Oklahoma 
City  were  to  begin  operations  controversies  arose  as  to  the  relation 
in  rates  both  upon  hve  stock  into  and  upon  the  product  out  of  these 
com|>oting  points.  Under  the  influence  of  the  demands  of  these 
pac*.kers  the  railroads  made  certain  changes  in  their  tariffs,  some  of 
wliich  involved  an  advance  both  in  the  hve  stock  and  in  the  products 
rate. 

In  I.  &  S.  No.  31,  in  I.  &  S.  No.  36,  and,  again,  in  I.  &  S.  No.  66, 

the  Commission  suspended  certain  of  these  advanced  rates.     No.  4004 

is  a  complaint  brought  by  the  Corporation  Commission  of  Oklahoma 

attacking  all  rates  on  hve  stock  into  and  all  rates  on  packing-house 

products  out  of  Oklahoma  City. 
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It  became  evident  that  practically  all  the  r^tes  goveming  the 
movement  of  live  stock  into  these  slaughtering  points  and  the  various 
products  out  wore  involved,  and  carriers  and  shippers  united  in  a 
request  that  the  Commission  would  undertake  a  general  investigation 
of  this  entire  subject.  In  compliance  with  this  request  and  because 
we  were  satisfied  from  the  complaints  received  that  such  a  proceeding 
ought  to  be  undertaken,  the  order  in  No.  4262  was  entered.  This 
contemplates  a  comprehensive  investigation  into  the  whole  subject, 
looking  to  the  possible  making  of  an  order  if  the  present  rates  are 
found  to  be  unlawful.     The  rates  involved  in  this  proceeding  are: 

1.  Rates  upon  live  stock,  both  relative  and  absolute,  into,  out  of, 
and  through  Fort  Worth,  Oklahoma  City,  and  Wichita,  as  compared 
with  similar  rates  to  Kansas  City  and  other  packing  houses  upon  the 
Missouri  River  and  east. 

2.  Rates  on  fresh  meats  and  packing-house  products  from  Fort 
Worth,  Oklahoma  City,  and  Wichita  to  all  markets  of  consumption. 

3.  Rates  on  hides,  tankage,  fertilizer  material,  and  other  products 
of  the  packing  house  to  points  of  consumption. 

4.  The  rate  on  salt  from  the  Kansas  field  to  Oklahoma  City. 

The  freight  rate  is  of  great  importance  to  these  packers,  and  this  is 
true  both  of  the  rate  in  and  that  out.  It  must  be  apparent  that 
where  the  raw  material  is  drawn  from  the  same  section,  as  is  to  a 
considerable  extent  the  case  here,  if  the  rate  upon  the  Uve  animal 
to  the  slaughtering  house,  added  to  the  rate  upon  the  product  to  the 
consuming  market,  is  less  in  case  of  one  locaUty  than  another,  the 
more  favorable  rate  is  an  advantage. 

We  have  been  urged  by  certain  of  the  parties  in  interest  to  this 
proceeding  to  so  adjust  tliese  rates  that  the  combined  in  and  out 
transportation  charges  at  the  different  locaUties  would  be  equal. 
This  basis  of  adjustment  can  not  be  accepted.  These  packing 
houses  have  been  voluntarily  located  at  the  points  where  they  are. 
If  in  fact  that  location  is  such  that  the  haul  upon  the  live  animal  is 
longer  in  one  case,  while  the  haul  upon  tlie  manufactured  product  is 
no  less,  tlion  that  packing  house  rests  under  a  natural  disabihty 
which  ought  not  to  bo  equalized  in  the  rate. 

While  commercial  and  industrial  conditions  often  enter  into  the 
determination  of  a  reasonable  transportation  charge,  it  is  no  part  of 
our  duty  to  so  adjust  rates  that  business  will  or  will  not  be  done  at 
a  particular  point,  and  tliat  is  especially  true  of  a  case  like  this,  where 
no  natural  advantage  is  possessed  by  any  locality. 

Each  one  of  these  rival  packing  houses  is  entitled  to  a  reasonable 
rate  upon  the  live  animal  from  various  points  of  production,  and 
those  rates  should  be  fairly  related  one  to  another.  Each  packing 
house  is  also  entitled  to  a  reasonable  rate  upon  its  product  to  various 
markets  of  consumption,  and  these  rates,  again,  should  be  fairly 
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adjusted  with  reference  to  one  another.  Any  locality  which  remains 
at  a  disadvantage  after  this  has  been  done  must  sustain  that  burden, 
which  is  due  to  its  location  with  respect  to  this  business. 

We  will  first  consider  the  rate  upon  the  live  animal  to  the  packing 
house. 

The  three  points  involved  are  Fort  Worth,  Oklahoma  City,  and 
Wichita,  located  in  three  different  states.  A  considerable  part  of  the 
live  stock  slaughtered  at  each  one  of  these  packing  houses  originates 
in  the  state  where  the  packing  house  is  situated  and  moves  into  the 
point  of  slaughter  upon  a  state  rate.  In  all  tliree  instances  these 
state  rates  are  under  the  control  of  state  commissions  and  are  in  no 
respect  subject  to  the  control  of  this  Commission. 

In  the  case  of  Fort  Worth  the  bulk  of  the  beef  cattle  slaughtered 
are  found  in  Texas,  and  these  move  upon  a  rate  fixed  by  the  Texas 
commission.  The  packing  house  at  Oklahoma  City  also  draws  its 
supply  of  beef  cattle  very  largely  from  Texas,  and  here  the  move- 
ment is  upon  an  interstate  rate.  In  fixing  the  interstate  rate  for 
Oklalioma  City  we  can  not  be  governed  by  the  state  tariff  unless  in 
our  opinion  it  is  just  and  reasonable.  It  appears  upon  exami- 
nation that  the  state  rates  dilfer  in  Texas,  Oklahoma,  and  Kan* 
sas,  so  that  if  this  Commission  were  disposed  to  do  so  it  would 
be  impossible  to  establish  a  8<'ale  of  rates  wliich  should  insure  an 
interstate  movement  upon  the  same  tenns  with  the  state  movement. 
We  must  therefore  prescribe  rates  which  commend  themselves  to  us, 
u|)on  the  whole,  as  reasonable,  even  though,  as  a  result,  one  locality 
obtains  the  advanta^^e  over  another  upon  the  rate  at  which  its  sup- 
pUes  of  live  stock  move  in. 

In  Cattle  Haiders  Asso.  of  Tex,  v.  J/.,  K,  cfc  T.  Ry.  Co.,  11  I.  C.  C. 
Rep.,  296,  certain  rates  upon  beef  cattle  from  these  south wcstt^m 
points  of  origin  to  Kansa.s  Cit3\  St.  Louis,  and  other  markets  beyond 
were  approved  by  the  Commission.  That  proceeding  attacked  three 
advances  in  rates,  of  which  the  Commission  sanctioned  the  first  t\%o 
and  condemned  the  last. 

It  appeared  in  that  case  that  this  territory  had  long  been  divided 
into  grou[)s  for  the  pur[>ose  of  naming  cattle  rates  to  these  markets 
of  consumptitm.  The  case  did  not  in  any  way  question  the  propriety 
of  these  groupings,  and  that  point  was  in  no  sense  either  considered 
or  passed  upon  l)y  the  Commission.  We  simply  held  that  the  last 
advance  was  unjust i(ial)le  and  ordered  in  the  rates  voluntarily  estab- 
lished by  the  carriers  previous  to  that  advance. 

Oklahoma  City  and  Wichita  both  draw  their  supplies  largely  from 
the  same  source  as  Kansas  City,  and  slaughter  in  competition  with 
that  l(H'aHty.  If  |>ossible,  the  rates  upon  live  stock  into  these  markets 
ought  to  bear  a  certain  relation  to  those  from  the  same  points  of 
origin  to  Kansas  City. 

22  1.  C.  C.  lUp. 


IKVESTIOATION  OF  ALLEGED  UNREASONABLE  BATES  ON  MEATS.      166 

It  was  suggested  upon  the  hearing  that  rates  from  the  more  distant 
points  to  Oklahoma  City  and  Wichita  should  be  made  lees  than 
corresponding  rates  to  Kansas  City  by  a  fixed  arbitrary,  and  this 
suggestion  seemed  to  meet  with  general  approval.  An  earnest 
attempt  has  been  made  to  prescribe  these  rates  upon  that  basis, 
but  without  success. 

Live  stock  originating  in  the  eastern  part  of  Texas  reaches  Kansas 
City  largely  through  Fort  Worth  or  through  some  junction  east  of 
Fort  Worth.  With  respect  to  all  such  traffic,  Oklahoma  City  and 
Wichita  both  involve  an  out-of-line  haul,  the  distance  from  Fort 
Worth  to  Kansas  City  via  Wichita  being  nearly  one-fifth  greater 
than  that  by  the  short  line. 

With  respect  to  territory  in  western  Texas  this  is  not  true.  The 
Orient  system  has  already  constructed  and  put  in  operation  a  line  of 
railroad  from  Kansas  City  through  Wichita  as  far  as  Big  Lake,  Tex., 
and  is  now  continuing  this  to  Alpine,  Tex.  The  completion  of  that 
line  makes  the  short  route  with  respect  to  all  points  upon  it  and  many 
points  west  of  it  to  Kansas  City  through  Wichita.  In  case  of  consid- 
erable territory  the  short  line  to  St.  Louis  is  through  Oklahoma  City. 

It  is  evident,  therefore,  that  the  same  arbitrary  could  not  be  prop- 
erly applied  to  all  parts  of  Texas,  and  an  attempt  to  determine  what 
would  be  a  proper  arbitrary  for  different  portions  of  the  state  shows 
that  none  can  be  found  which  will  work  out  in  a  satisfactory  manner. 

After  a  careful  examination  of  this  whole  situation  we  have  become 
convinced  that  the  fairest  way  to  all  parties  concerned  will  be  to 
establish  a  mileage  scale  for  the  movement  of  live  stock  from  points 
in  New  Mexico,  Texas,  and  Oklahoma  into  these  three  markets, 
namely,  Wichita,  Oklahoma  City,  and  Fort  Worth.  The  same  rates 
would,  of  course,  apply  to  the  interstate  movement  of  live  stock 
between  all  points  in  those  states.  The  scale,  which  in  our  opinion 
is  reasonable,  does  not  differ  greatly  from  the  present  Texas  scale, 
so  that  Fort  Worth,  which  uses  that  scale  mainly  in  the  transportation 
of  its  cattle,  will  stand  upon  a  substantial  parity  with  its  two  rivals. 
It  will  be  found  that  in  some  instances  this  scale  is  higher  and  in 
some  instances  lower  than  present  rates  from  points  of  origin  to 
Kansas  City,  but,  on  the  whole,  it  accords  fairly  well  with  those  rates, 
and  will  put  the  three  markets  under  consideration  upon  a  fair  basis, 
on  the  average,  with  Kansas  City  and  St.  Louis. 

We  have  been  asked  to  establish  joint  rates  between  different  car- 
riers to  these  markets,  and  the  proceedings  before  us  are  broad  enough 
to  lay  the  foundation  for  an  order  of  that  kind.  Considerable  has 
also  been  said  as  to  what  joint  rates  should  be  and  what  should  not 
be  established. 

We  shall  not  at  this  time  undertake  to  designate  any  through  route 
or  joint  rate.     In  our  opinion  the  rate  for  a  two-Une  haul  may  prop- 
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erly  exceed  that  prescribed  for  a  one-line  haul,  in  case  of  live  stock, 
by  2)  cents  per  100  pounds.  If  carriers  decline  to  establish  joint 
rates  upon  that  basis,  any  party  interested  may  apply  by  supple- 
mentary petition  in  this  proceeding,  whereupon  the  matter  will  be 
further  examined  and  the  through  route  and  joint  rate  in  terms 
established  if  that  seems  proper. 

We  are  of  the  opinion  and  find  that  the  rates  specified  in  the  table 
at  the  end  of  this  opinion,  in  cents  per  100  pounds,  in  connection  with 
the  minima  named,  are  reasonable  and  just  to  be  applied  to  the 
carload  movement  of  live  stock,  and  that  rates  now  in  effect,  in  so  far 
as  they  exceed  the  rates  so  named,  are  unjust  and  unreasonable. 

We  come  now  to  rates  upon  the  products  of  theee  packing  houses, 
and  this  consideration  divides  itself  into  two  heads — first,  local  rates 
for  the  home  market,  and,  s€K*ond,  proportional  rates  for  more  distant 
markets. 

The  local  market  for  fresh  meat  and  parking-house  prmlucts,  espe- 
cially parking-house  products,  is  already  an  important  one,  and  is  every 
day  becoming  more  so.  The  packing  houses  located  at  each  of  these 
points  distribute  considerable  quantities  of  their  output  for  consump- 
tion in  nearby  territory,  in  which  they  actively  cx)mpete  with  each  other. 

It  was  apparently  assumed  by  all  parties  upon  the  hearing  that  the 
only  fair  way  of  fixing  these  local  rates  upon  the  product  was  to  estab- 
lish a  mileage  scale,  thereby  gi^nng  to  each  locality  the  exact  benefit 
of  its  location.  Upon  reflection  we  concur  in  this  opinion,  holding 
that  such  mileage  scale  should  be  applied  between  all  points  in  New 
Mexico,  Texas,  Oklahoma,  Arkansas,  Missouri  south  of  the  Missouri 
River,  and  Ix)uisiana  west  of  the  Mississippi  River  and  also  from 
Wichita  to  points  in  that  territory.  We  are  of  the  opinion  and  find 
that  the  carload  rates  upon  fresh  meat  and  packing-house  products 
contained  in  the  table  at  the  end  of  this  opinion,  with  the  minima 
there  given,  are  just  and  reasonable  maximum  rates  to  be  observed 
for  the  future  in  the  territory  above  <iefmed,  and  that  the  present  rates 
are  unreasonable  to  the  extent  by  which  they  exceed  those  named. 

This  (  onmiission  has  at  diirerent  times  reached  varjnng  conclusions 
as  to  the  relation  which  should  exist  between  rat.^s  upon  the  live 
animal  an<l  the  pnxlurt .  The  relation  established  in  tliis  case  does  not 
accord  with  that  heretofore  suggested  by  this  bo<ly  in  other  cases. 

Live  stock  has  always  been  an  important  production  of  the  sec- 
tion under  consideration,  and  the  rates  u(>on  that  commodity  to 
slaughtering  markets,  moving  as  it  do4*s  in  verj*  large  quantities,  have 
probably  l>oen  maintaine<l  at  a  somewhat  lower  level  with  respect  to 
other  rates  than  obtains  in  many  sec*tions  of  the  country  where  the 
movement  of  live  sto<*k  is  much  less  and  the  general  density  of 
traffic  much  greater.     Upon  the  other  hand,  the  tendency  has  been 

to  maintain  somewhat  higher  relative  rates  upon  fresh  meat  and 
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packing-house  products  in  this  section  than  in  other  portions  of  the 
country  where  traffic  is  heavier  and  the  general  level  of  rates  lower. 

If,  now,  in  fixing  these  rates  under  consideration  we  were  to  advance 
the  live-stock  rates,  the  result  would  be  to  throw  these  slaughtering 
points  out  of  line  with  other  competing  localities  which  draw  their 
supplies  from  this  same  territory.  If,  upon  the  other  hand,  we  were 
to  reduce  rates  upon  the  product  for  the  purpose  of  establishing  a 
given  relation  with  the  live  animal,  we  should  deprive  the  carrier  of 
revenue  to  which  it  is  entitled.  Since  there  appears  to  be  no  com- 
petitive necessity  in  this  section  and  in  the  case  of  these  local  rates 
for  establishing  any  such  relation,  we  have  not  been  much  influenced 
by  that  aspect  of  the  matter.  Attention  is  called  to  this  here  to 
prevent  any  assumption  that  this  table  of  rates  expresses  the  final 
opinion  of  this  body  as  to  what  the  relation  should  be  between  the 
rate  upon  the  live  animal  and  the  product.  These  rates  apply  only 
to  this  territory,  and  are  made  in  view  of  the  situation  as  we  find  it. 

We  were  asked  to  prescribe  a  less-than-carload  rate  upon  fresh  meat 
and  packing-house  products.  Apparently,  fresh  meat  must  move 
under  refrigeration,  and  can  only  move  by  freight  in  carloads. 
Packing-house  products  might  be  distributed  from  the  packing 
house  in  less-than-carload  lots,  but  this  case  contains  no  statement 
of  the  extent  to  which  such  a  rate  would  be  used.  We  shall  fix,  at 
this  time,  no  less-than-carload  rates,  but  if  the  establishment  of  such 
rates  is  a  matter  of  consequence  interested  parties  may  present  that 
question  by  supplemental  petition  in  this  same  proceeding. 

Much  the  greater  part  of  the  output  of  these  different  packing 
houses  finds  a  market  at  distant  points,  and  it  is  in  the  adjustment  of 
these  rates  that  the  greatest  difficulty  arises. 

It  is  inferable  from  the  testimony  that  considerable  shipments  are 
made  to  western  markets,  but  no  serious  complaint  was  suggested 
upon  the  hearing  with  respect  to  rates  to  such  points  of  destination. 
Tlie  main  controversy  was  over  eastern  markets  and  to  this  our 
attention  at  the  present  time  will  be  confined. 

The  markets  with  respect  to  which  the  controversy  is  most  active 
may  be  roughly  thrown  into  four  divisions: 

1.  The  southeast,  embracing  Alabama,  Greorgia,  and  Florida. 

2.  Carolina  territory,  including  the  two  Carolinas  and  the  southern 
portion  of  Virginia. 

3.  Territory  north  of  the  Potomac  and  Ohio  rivers  and  east  of  the 
Illinois-Indiana  state  line,  including  the  Virginia  cities.  While  this 
embraces  a  considerable  portion  of  central  freight  association  terri- 
tory, it  is  here  designated  as  trunk  line  territory. 

4.  Territory  lying  between  the  Illinois-Indiana  state  line  and  the 
Mississippi  River,  which  may  be  here  designated  as  Illinois  territory, 
although  the  region  to  the  north  of  that  state  is  also  included. 
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At  the  present  time  rates  to  the  first  three  territorial  diTisions 
above  named  are  constructed  upon  St.  Louis  and  the  lower  Mississippi  • 
River  crossings;  that  is  to  say,  the  rate  is  made  by  adding  together  a 
proportional  rate  from  the  packing  house  to  the  Mississippi  River, 
and  another  rate  from  the  Mississippi  River  to  the  destination.  So 
far  as  this  testimony  discloses,  the  rate  from  the  Mississippi  River 
crossing  to  a  given  destination  is  the  same  irrespective  of  the  point 
at  which  the  traffic  originates,  and  from  this  it  follows  that  the  amount 
of  the  through  charge  is  determined  by  the  proportional  rate  from  the 
packing  house  to  the  Mississippi  River  crossing.  It  was  conceded 
by  all  parties  upon  the  hearing  that  rates  to  these  different  markets 
should  be  acted  upon  in  this  proceeding  by  establishing  proportional 
rates  bearing  the  proper  relation  to  one  another  from  these  three 
slaughtering  points  to  these  Mississippi  River  crossings,  without 
reference  to  what  the  rate  might  be  from  the  crossing  to  the  destina- 
tion, and  the  case  will  be  so  treated  and  disposed  of  by  us. 

These  rates  are  now  as  follows: 

Proportional  rais$  onfntk  meal  and  padtrng-kouM  produeU. 


T^ 

SLLooJi. 

MtnphJi. 

Vlsksbari. 

NtwOrtaM. 

Fmh 

PMk- 
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prod- 

OOU. 

FrHfa 
mtnta. 

PMk. 

houtt 
prod- 

OOU. 

Frtih 
mtntt. 

Pack- 

prad* 
oeti. 

tmh 

PMk. 

F«t  Worth: 

Tmok  UiM 

Ctmu. 

Ctnik 

CtnCf. 

Ctnik 

CmUM. 

Ctnik 

Cmm. 

ffonthMft.               

19 

19 

91 
91 

n 

Ct^lhm. 

19 

OkkhomiatT: 

Trunk  lint 

a* 

»! 

flmitlNMt                      ,   ,   , 

19 

19 

CvollnA 

Wlohltn: 

Tntnk  lint 

3^ 

^^ 

Ronthtnit 

St 

St 

OtfvUmi 

The  parties  were  also  inclined  to  agree  that  in  determining  reUtiTe 
rates  from  these  three  points  to  the  above  disputed  territories,  di»> 
tances  up  to  the  Mississippi  River  should  be  considered  as  fairiy 
indicating  proper  differences  in  the  rates. 

When  long  distances  are  under  consideration,  like  those  before  us, 
it  often  and  perhaps  usually  happens  that  a  considerable  differenoo 
in  mileage  may  be  disregarded  in  fixing  the  total  through  chaige, 
but  in  the  case  before  us  these  different  packing  houses  pay  freight 
upon  the  animals  which  they  slaughter  in  proportion  to  distance,  and 
that  being  so,  the  same  element  ought  to  be  considered  in  fiidng  the 
proper  relation  in  rates  upon  the  product  oot.    We  hold  that  in  deter* 
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mining  relative  rates  from  these  three  slaughtering  markets  to  the 
three  territories  imder  consideration,  distances  up  to  these  Mississippi 
River  crossings  through  which  the  rates  make  may  fa&ly  be  accepted 
as  largely  determinative. 
These  distances  are  as  follows: 


From— 

To- 

st Loota. 

llMnphto. 

Vieksbiirg. 

WMilta 

MUet. 
479 
MS 
730 

MUa, 
543 
486 
630 

MOm. 

Okteboma  City    

Port  Worth 

sot 

From  Fort  Worth  business  seems  to  be  handled  for  the  southeast 
and '  for  Carolina  territory  through  Memphis,  Vicksburg,  and  New 
Orleans.  It  did  not  clearly  appear  upon  which  one  of  these  crossings 
the  rate  based,  and  it  is  probable  that  it  may  make  sometimes  upon 
one  and  sometimes  upon  another.      • 

From  Oklahoma  City  trafRc  moves  mainly  through  Memphis  to 
both  Carolina  territory  and  the  southeast,  although  it  may  also  go 
through  some  of  the  lower  crossings.  From  Wichita  both  Carolina 
territory  and  the  southeast  is  also  reached  through  Memphis.  While 
business  to  trunk  line  territory  is  worked  by  southern  lines  through 
Memphis  and  perhaps  through  Vicksburg,  especially  when  intended 
for  certain  Ohio  River  points  and  for  Virginia  cities,  the  rate  makes  in 
all  cases  through  St.  Louis. 

All  interests  agreed  that  the  distance  from  Fort  Worth  and  from 
Oklahoma  City  to  Carolina  territory  was  substantially  the  same  and 
that  rates  from  both  these  points  to  this  territory  should  be  identical. 

There  was  some  dispute  as  to  southeastern  territory;  but  it  is 
evident  that  with  respect  to  that  territory  Fort  Worth  has  an  advan- 
tage over  Oklahoma  City  in  distance  to  the  extent,  at  least,  that  its 
mileage  to  Vicksburg  is  less  than  that  from  Oklahoma 'City  to  Mem- 
phis. In  our  opinion  this  difference  in  distance  fairly  entitles  Fort 
Worth  to  a  proportional  rate  upon  business  for  the  southeast,  which 
is  3  cents  lower  upon  both  packing-house  products  and  fresh  meat 
than  the  corresponding  rate  in  effect  from  Oklahoma  City. 

The  present  rates  from  Wichita  to  both  Carolina  territory  and  the 
southeast  are  1^  centsper  100  pounds  higher  than  those  from  Okla- 
homa City.  Giving  the  same  effect  to  distance  in  establishing  this 
differential  which  we  have  just  done  in  establishing  the  differential 
between  Fort  Worth  and  Oklahoma  CSty  to  southeastern  territory, 
this  should  be  increased  to  2^  cents  on  both  packing-house  products 
and  fresh  meat. 
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While  the  short-Une  distance  from  Fort  Worth  is  through  Vicks- 
burg  and  that  from  Oklahoma  City  through  Memphis,  the  present 
tariffs  indicate  that  lines  leading  from  these  two  points  of  production 
desire  to  handle  business  through  these  gateways,  and  also  New 
Orleans,  and  to  this  there  is  no  apparent  objection,  since  it  in  effect 
simply  permits  the  long  line  to  meet  the  short-line  rate.  It  follows 
that  proportional  rates  from  Oklahoma  CHty  when  for  the  southeast 
should  be  3  cents  higher  through  these  three  gateways  than  correspond- 
ing rates  from  Port  Worth.  If  Fort  Worth  lines  desire  to  maintain  the 
present  rates  to  the  southeast,  which  ckn  hardly  be  pronounced 
excessive,  this  revision  would  properly  be  effected  by  advancing  the 
rate  from  Oklahoma  City  when  for  this  territory. 

If  lines  from  Fort  Worth  and  Oklahoma  CHty  readjust  these  rates 
upon  that  basis,  then  lines  from  Wichita  to  Memphis  should  advance 
their  rates  both  for  Carolina  territory  and  the  southeast  upon  fresh 
meat  and  packing-house  products,  so  that  the  rate  as  finally  estab- 
lished will  be  2^  cents  in  excess  of  that  from  Oklalioma  City  upon 
traffic  destined  both  to  Caroliua  territory  and  the  southeast. 

To-day  rates  upon  both  fresh  meat  and  packing-house  products 
from  Wichita  to  St.  Louis  for  beyond  are  24^  cents.  From  Oklahoma 
City  to  St.  Louis  the  proportional  rates  are  upon  packing-house 
products  28}  cents,  upon  dressed  meat  31  i  cents,  equivalent  to  a 
differential  above  Wichita  of  4}  cents  upon  packing-house  products 
and  7  cents  upon  fresh  meat. 

Rates  from  Fort  Worth  to  St.  Louis  are  32}  cents  on  packing-house 
products  and  35}  cents  upon  fresh  meat,  a  differential  of  4  cents 
upon  both  packing-house  products  and  fresh  meat  in  favor  of  Okla- 
homa City. 

It  will  be  seen,  therefore,  that  while  the  distance  from  Oklahoma 
Gty  to  St.  Louis  is  but  64  miles  greater  than  from  Wichita  to  St. 
Louis,  its  rates  increase  by  4}  and  7  cents,  while  for  an  increase  in 
distance  amounting  to  177  miles  from  Fort  Worth  to  St.  Louis  as 
compared  with  Oklahoma  City  to  St.  Louis  the  rate  increases  but  4 
cents  in  case  of  both  fresh  meats  and  packing-house  products. 

This  apparent  discrepancy  was  justified  by  the  carriers  upon  the 
ground  that  under  the  present  arrangement  the  distribution  of  ton- 
nage was  such  that  what  Oklahoma  Qty  lost  upon  traffic  through 
St.  Louis  by  reason  of  the  too  favorable  rate  from  Fort  Worth  it 
gained  on  traffic  to  the  southeast  by  reason  of  its  own  too  favorable 
rate  as  compared  with  Fort  Worth  to  that  locality. 

While  we  are  impressed  that  in  the  adjustment  of  these  rates  an 
earnest  and  an  honest,  as  well  as  an  intelligent,  attempt  was  made  to 
arrive  at  a  just  conclusion,  we  can  not  feel  that  the  method  employed 
in  this  latter  particular  was  correct.    The  tonnage  used  as  the  basis 
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for  arriving  at  this  result  was  not  necessarily  that  to  which  the  rates 
would  actually  apply.  Neither  one  of  the  packing  houses  at  Okla- 
homa City  was  in  full  operation  and  one  of  them  had  scarcely  begun 
operations  at  all  at  the  time  this  computation  was  made.  It  seems 
to  us  if  distance  is  to  be  regarded — and  no  fairer  method  of  settling 
these  differences  was  suggested  by  any  party,  nor  was  any  objection 
seriously  urged  to  this  method — then  each  locality  should  be  given 
that  advantage  over  other  localities  to  which  its  location  entitles  it. 
Every  packing  house  will  then  enjoy  a  fair  rate  and  can  move  under 
that  rate  whatever  tonnage  its  business  justifies.  The  other  method 
tends  to  constrain  from  year  to  year  the  movement  to  certain  channels 
instead  of  allowing  it  to  take  its  free  and  undirected  course. 

Assuming  that  the  present  rate  of  24^  cents  from  Wichita  to  St. 
Louis  is  a  proper  one  to  apply  as  a  proportional  when  the  movement 
is  for  territory  beyond  the  Indiana-Illinois  state  line,  and  that  the 
present  rates  from  Fort  Worth  to  St.  Louis  of  32}  cents  upon  packing- 
house products  and  35^  cents  upon  fresh  meat  are  to  remain  in  effect, 
we  are  of  the  opinion  that  the  rate  from  Oklahoma  City  should  be  27^ 
cents  upon  packing-house  products  and  28^  cents  upon  fresh  meat. 

This  is  a  contest  between  these  three  localities.  Fort  Worth 
insists  tiiat  its  rate  is  too  high  as  compared  with  Oklahoma  City,  or, 
otherwise  stated,  that  the  difference  between  those  rates  is  too  great. 
Oklahoma  City  insists  that  the  rate  from  Fort  Worth  is  too  low  as 
compared  with  its  rate,  or,  in  other  words,  that  the  difference  is  too 
small.  The  same  statement  appUes  to  the  contest  between  Wichita 
and  Oklahoma  City. 

In  this  situation  it  is  impossible  for  the  Commission  to  prevent 
whatever  discrimination  may  be  found  to  exist  by  fixing  a  maximum 
rate  or  a  maximum  differential.  In  order  to  prescribe  those  rates  or 
those  differentials  which  will  prevent  discrimination  for  the-  future  it 
is  necessary  to  name  the  absolute  rate  or  the  absolute  difference  in  the 
rates  between  Uiese  contending  cities.  So  treating  this  question,  we 
hold  tliat  tlie  rate  to  St.  Louis  should  be  3  cents  per  100  pounds 
higher  from  Oklahoma  City  than  that  from  Wichita  upon  packing- 
house products  and  4  cents  per  100  pounds  upon  fresh  meat,  and 
that  the  rate  upon  packing-house  products  from  Fort  Worth  should 
exceed  tliat  from  Oklahoma  City  by  5}  cents  and  upon  fresh  meats 
by  7  cents. 

In  reaching  this  conclusion  we  have  assumed  that  the  present  rate 
from  Wichita  to  St.  Louis  is  a  reasonable  one  and  that  carriers  do  not 
desire  to  exceed  from  Fort  Worth  to  St.  Louis  tiieir  present  rates.  If 
either  the  rate  from  St.  Louis  or  from  Fort  Worth  were  to  be  mate- 
rially changed,  this  might  call  for  a  revision  of  these  differentials,  but 
in  our  opinion  they  are  as  above  fixed  in  substantial  accord  with 
corresponding  differentials  to  Memphis  and  Vicksburg. 
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The  interests  representing  the  city  of  Wichita  earnestly  contended 
that  while  24}  cents  might  be  a  reasonable  local  rate  it  was  exoessiTe 
as  a  proportional  rate  appUed  to  business  for  beyond,  but  to  this  we 
can  not  agree. 

It  is  479  miles  by  the  short  line  to  St.  Louis.  The  mileage  scale 
which  we  have  established  would  justify  a  rate  of  44  cents  upon 
packing-house  products  and  53  cents  upon  fresh  meat.  While  the 
conditions  under  which  this  traffic  is  handled  from  Wichita  to  St. 
Louis  might  perhaps  justify  and  require  a  somewhat  lower  rate  than 
this,  still  there  can  be,  in  the  nature  of  things,  no  such  difference  of 
condition  as  would  warrant  us  in  imposing  a  rate  of  24)  cents  between 
these  points,  as  a  purely  local  proposition,  uninfluenced  by  competi- 
tive conditions.  It  is  true  that  for  several  years,  owing  to  competi- 
tion between  Kansas  City  and  St.  Louis,  a  rate  of  19)  cents  was  main- 
tained from  Wichita  to  St.  Louis,  as  a  proportional  rate  applicable  to 
business  beyond,  but  we  can  not  hold,  at  the  present  time,  that  this 
rate  ought  to  be  continued. 

There  remain  for  consideration  rates  to  what  has  been  termed  Illi- 
nois territory,  including  the  rate  to  Kansas  City. 

The  present  rate  from  Oklahoma  City  to  St.  Louis  and  Chicago 
upon  fresh  meat  and  packing-house  products  is  53  cents;  from  Fort 
Worth,  57  cents.  The  corresponding  rate  from  Wichita  to  Chicago 
is  29i  cents.  Oklahoma  interests  insist  that  this  is  a  gross  discrimina- 
tion against  Oklahoma  C^ty. 

Upon  examination  it  appears  that  the  Chicago  rate  from  Wichita 
is  constructeil  by  adding  5  cents  to  the  St.  Louis  rate.  Tliis  is  appar- 
ently for  the  puq)Ose  of  allowing  lines  leading  from  Kansas  City 
through  St.  liouis  to  Chicago  to  compete  for  this  business.  It  would 
not  of  necessity  follow,  in  our  opinion,  that  because  rates  from  Kansas 
City  or  from  any  point  from  which  the  rate  might  fairly  make  through 
Kansas  City  were  constructed  to  Chicago  by  this  method  that  the 
same  metho<l  should  be  employed  in  constructing  rates  from  Okla- 
homa City  and  Fort  Worth  to  Cliicago. 

The  short-line  distance  from  Oklahoma  City  to  Chicago  is  791 
miles,  and  from  Fort  Worth  945  miles.  The  mileage  rates  which  we 
have  established  for  the  distance  from  Oklahoma  City  would  be  62 
cents  upon  packing-house  products  and  74  cents  upon  fresh  meat. 
The  present  live-stock  rate  from  Oklalioma  City  to  Chicago  is  44| 
cents,  and  from  Fort  Worth  49f  cents.  It  will  be  seen  therefore  that 
a  rate  of  53  cents  upon  both  packing-house  products  and  fresh  meat 
is  not  grossly  extravagant,  considered  by  itself,  but  it  is  apparent 
that  this  charge  is  unduly  discriminator}',  as  compared  with  29| 
cents  from  Wichita. 

The  present  rate  from  Wichita  to  Kansas  City  is  12  cents  upon 

packing-house  products  and  16}  cents  upon  fresh  meat.    The  rata 
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from  Oklahoma  City  to  Kansas  City  is  53  cents  upon  both  fresh  meat 
and  packing-house  products,  and  from  Fort  Worth  60  cents. 
The  distances  from  these  three  points  to  Kansas  City  are: 

MU€i. 

From  Wichita 208 

From  Oklahoma  City 343 

Prom  Fort  Worth 508 

The  rates  on  packing-house  products  and  fresh  meats  for  these  dis- 
tances, according  to  the  scale  which  we  have  established,  would  be: 


From- 


WtehlU 

OkUhoma  City. 
Port  Worth.... 


Freih 
meat. 


Genu. 


30 
41 
64 


Assuming  that  this  establishes,  roughly,  the  correct  relation  in 
rates,  we  are  of  the  opinion  that  the  present  schedule  from  these 
three  points  to  Kansas  City  is  unduly  discriminatory  in  favor  of 
Wichita,  that  the  rate  from  Oklahoma  City  ought  not  to  exceed  by 
more  than  40  per  cent  that  contemporaneously  in  effect  from  Wich- 
ita, and  from  Fort  Worth  by  not  more  than  75  per  cent. 

We  are  unable  to  understand  the  theory  upon  which  present  rates 
have  been  constructed  to  what  is  termed  Illinois  territory.  There 
seems  to  be  no  definite  relation  between  this  and  any  other  territory 
or  any  system  of  rate  making  applied  to  other  territory.  While  we 
recognize  the  fact  that  competitive  conditions  might  well  justify  the 
apphcation  of  the  proportional  rates  to  St.  Louis,  to  business  beyond 
the  Indiana-Illinois  state  line,  and  not  perhaps  to  business  to  Chi- 
cago and  west  of  that  hne,  still,  in  the  utter  absence  of  any  system 
suggested  by  the  carriers  themselves,  we  know  of  no  better  way  than 
to  apply  to  this  territory  rates  constructed  by  adding  to  the  trunk  line 
proportional  to  St.  Ix)uis  the  local  rate  beyond  St.  Louis,  whatever  that 
may  be,  to  a  given  point  of  destination.  The  present  local  rate  from 
St.  Louis  to  Chicago  is  10  cents  per  100  pounds  upon  packing-house 
products  and  16^  cents  upon  fresh  meat,  and  this  would  result  in 
rates  as  follows: 


From— 


Oklmhomaaty. 
Fort  Worth.... 


Packlnc- 

bouaH 
products. 
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These  rates  are  reasonably  satisfactory  as  compared  with  the  live- 
stock rate  with  which  they  are  in  this  case  competitive,  and  also  as 
compared  with  the  rate  from  Wichita, jpving  to  that  community  the 
advantage  of  its  shorter  route  through  other  Mississippi  River  cross- 
ings. 

Some  question  was  raised  as  to  present  rates  from  Oklahoma  City, 
and  Fort  Worth,  to  St.  Paul,  Omaha,  and  Duluth,  as  compared  with 
similar  rates  from  Wichita,  and  the  present  adjustment  does  unduly 
discriminate  in  favor  of  the  latter  point.  While  it  is  diflScult  to  under- 
stand how  rates  to  these  northern  markets  can  be  of  much  importance 
to  these  soutliern  packing  houses,  still  this  does  not  justify  a  con- 
tinuance of  the  present  schedule,  which  should  be  readjusted  so  as 
to  bring  the  same  fairly  into  accord  with  rates  here  suggested  for 
Kansas  City  and  Chicago. 

It  was  stated  that  the  present  transit  privileges  at  Oklahoma  Citj 
were  satisfactory.  Some  complaint  exists  as  to  similar  facilities  at 
Wichita.  It  is  unnecessary  to  say  that  whatever  privilege  of  this  kind 
is  accorded  at  one  market  should  also  be  extended  to  other  markets 
where  the  circumstances  and  conditions  are  the  same.  This  does  not 
mean  that  carriers  must  establish  transit  privileges  which  involve  out- 
of-line  hauls  or  back  hauls,  nor  that  they  should  grant  these  privileges 
without  proper  compensation,  but  simply  that  whatever  treatment  is. 
accorded  to  one  market  should  be  extended  to  all  markets  where 
conditions  are  the  same. 

The  privilege  of  trjring  the  market  is  of  great  benefit  to  the  pro- 
ducer of  live  stock  and  ought,  in  our  opinion,  to  be  continued  under 
reasonable  terms  and  conditions,  but  as  these  markets  multiply  it 
becomes  more  and  more  evident  that  carriers  may  with  propriety 
impose  a  reasonable  charge  for  the  performance  of  this  service. 

Attention  was  called  upon  the  hearing  to  rates  upon  tankage,  but 
the  record  contains  nothing  which  indicates  clearly  the  points  to 
wliich  Uiese  rates  are  desired,  nor  the  nature  of  the  complaint  against 
those  now  in  effect.  No  attempt  will  be  made  at  tliis  Uiue  to  express 
any  opinion  upon  that  point. 

Kates  upon  hides  were  also  drawn  in  question,  but  it  appears  that 
the  most  acute  ^^und  of  complaint  has  been  already  removed  by  a 
change  in  rates  effective  since  this  investigation  was  undertaken. 
To-day  the  only  complaint  seems  to  be  directed  against  rates  to 
lower  Mississippi  River  crossings  when  for  beyond.  Without  examin- 
ing that  matter  in  detail  at  this  time,  we  assume  that  carriers  will 
bring  their  tariffs  upon  tliis  commodity  into  general  harmony  with 
the  suggestions  of  the  Commission. 

The  Commission  has  now  before  it,  in  what  is  known  as  the  "Wool 

Investigation/'  Docket  No.  4074,  the  general  subject  of  rates  on  hides 
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ooyering  a  considerable  portion  of  the  United  States,  and  if  satisfac- 
tory rates  are  not  voluntarily  established  a  suitable  order  will  be 
made  in  either  that  proceeding  or  the  present. 

Packing  houses  use  in  the  conduct  of  their  business  large  quanti- 
ties of  salt,  and  this,  in  t?ie  case  of  Oklahoma  City,  seems  to  be  mainly 
derived  from  the  Kansas  field.  One  of  the  complaints  before  us  is 
that  the  present  rate  is  too  high. 

The  Kansas  salt  field  embraces  several  points  of  production,  of  which 
Anthony  is  nearest  to  Oklahoma  City,  the  distance  being  171  miles. 
The  average  distance  from  all  points  of  production  in  this  field  is 
slightly  in  excess  of  20C  miles.  The  present  rate  is  15  cents  per  100 
pounds  in  carloads. 

To  show  that  this  rate  is  unreasonable,  Oklahoma  interests  point 
to  the  fact  that  carriers  leading  from  the  Kansas  field  to  the  Missouri 
River,  which  are  in  some  cases  identical  with  those  extending  from 
the  same  field  to  Oklahoma  City,  have  established  rates  of  10  cents 
per  100  pounds  for  distances  of  from  200  to  275  miles,  perhaps  in 
some  instances  even  greater.  It  must,  however,  be  borne  in  mind 
that  in  this  Missouri  River  territory  Kansas  salt  comes  into  most 
active  competition  with  that  produced  in  the  Michigan  field  and 
that  the  result  of  this  competition  has  been  to  induce  from  both 
directions  low  rates  of  transportation. 

We  hardly  tliink  that  the  rates  established  under  these  conditions 
ought  to  be  made  the  measure  of  a  reasonable  rate  from  this  field  to 
Oklahoma  City.  We  are,  however,  of  the  opinion  and  find,  con- 
sidering the  proximity  of  that  field,  that  a  rate  not  exceeding  12 
cents  per  100  pounds,  carload  minimum  40,000  pounds,  would  be 
reasonable  to  apply  to  the  transportation  of  bulk  salt  from  the  Kansas 
field  to  Oklahoma  City,  and  that  the  present  rate  is  unreasonable  to 
that  extent. 

It  is  quite  probable  that  in  the  great  number  of  parties  to  this  pro- 
ceeding and  the  complex  and  various  issues  presented  something  has 
been  overlooked  in  the  present  disposition  of  the  case  which  should 
have  been  considered,  or  that  the  conclusions  of  the  Commission  may 
lead  to  complications  or  results  not  intended.  Any  party  in  interest 
may  therefore  apply  for  a  further  finding  or  for  a  modification  of  the 
present  findings  in  such  case,  but  that  appUcation  sliould  be  made 
witliin  the  next  30  days. 

All  parties  evinced  upon  the  hearing  a  disposition  to  abide  by 
whatever  conclusion  the  Commission  might  reach  and  we  assume  that 
carriers  will  voluntarily  check  in  rates  substantially  in  accord  with  the 
suggestions  of  this  opinion.  No  order  will  be  made  at  this  time. 
Unless  by  February  1,  1912,  tariffs  have  been  filed,  the  Conmiission 
will  proceed  to  the  making  of  a  definite  order. 
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The  following  is  the  table  of  rates  upon  live  stock,  packing-hoase 
products,  and  fresh  meat  found  to  be  reasonable  in  this  report: 

ataUmejU  ihawing  propoted  nUt  on  live  $todt^  freih  msai,  and  poetmg'koitM  proA§eU, 

earload»,  in  eenU  per  100  pounit. 
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SUUement  ihowing  proposed  rates  on  live  stock,  fresh  meal,  and  packing-house  products, 

carloads,  in  cents  per  100  pounds — Continued. 


Distance. 

V 

Cattle;  abo 
hogs,  sheep,  or 

goats  in 
doable^leck 

can,  mini- 
mum carload. 
22,000  pounds. 

Hogs  or 
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be  disposed  of  at  all  and  is  frequently  sent  back  to  some  local  market. 
In  such  event  the  total  expense  would  be  much  less  if  it  went  first  to  a 
nearby  central  point  like  Decatur. 

For  these  and  other  reasons  it  was  insisted  by  the  complainant  that 
if  Illinois  com  grown  in  the  central  part  of  the  state  tributary  to 
Decatur  could  be  handled  there  it  would  result  in  better  prices  to  the 
growers.  Upon  the  hearing  many  witnesses  representing  different 
interests  appeared  in  support  of  these  contentions.  Only  a  few  of 
them  were  heard,  since  their  testimony  was  merely  cumulative  and 
the  time  was  limited,  but  their  attendance  evinced  their  interest  in 
the  matter. 

The  speaker  of  the  Illinois  house  of  representatives  was  present 
and  was  examined  as  a  witness.  He  testified  that  he  was  a  farmer, 
and  that,  in  his  opinion,  it  would  be  distinctly  for  the  benefit  of  the 
farmers  of  central  Illinois  if  their  corn  could  be  conditioned  at  De- 
catur. He  stated  that  so  much  had  he  been  impressed  with  this  idea 
that  he  had  proposed  to  form  a  cooperative  company  for  the  purpose 
of  erecting  at  Decatur  an  elevator,  but  desisted  when  he  learned  that 
the  adjustment  of  freight  rates  was  such  that  an  elevator  at  that 
point  could  not  exist. 

It  seems  probable  that  this  contention  of  the  complainant  is  well 
founded  and  that  the  privilege  of  concentrating  and  handling  com 
grown  in  Illinois  at  interior  points  would  lead  to  greater  and  fairer 
competition  in  the  buying  of  that  product  and  would,  to  some  extenti 
improve  the  price  otherwise  paid  the  farmer. 

The  Illinois  Central  justifies  the  granting  of  these  privileges  at 
Cairo  while  refusing  them  at  Decatur  upon  the  ground  that  it  m 
compelled  to  this  course  by  competition  at  Cairo. 

Grain  rates  ordinarily  break  at  the  Ohio  River.  Grain  can  be 
shipped  from  Central  Illinois  points  of  production  to  Cairo  upon 
the  local  rate  and  reshipped  from  Cairo  to  a  southern  point  upon 
the  Illinois  Central  at  the  local  rate  with  the  same  transportation 
charge  that  it  can  be  shipped  through  from  the  point  of  origin  to  the 
final  destination.  It  follows,  therefore,  that  with  respect  to  most 
points  of  origin  and  most  points  of  consumption  grain  can  be  shipped 
into  Cairo,  kept  in  an  elevator  indefinitely,  and  finally  shipped  out 
at  the  same  freight  charge  as  though  the  shipment  were  a  through 
transportation. 

There  are,  however,  sr>me  instances  in  which  this  can  not  be 
done,  for  the  reason  that  the  through  rate  makes  upon  some  other 
point — usually  some  other  Ohio  River  crossing — and  for  the  purpose 
of  permitting  the  grain  dealer  at  Cairo  to  compete  with  other  grain 
dealers  located  at  the  point  where  the  rate  does  break,  the  XUinois 
Central  and  its  connections  establish  through  Cairo  a  through  rate 
the  same  as  the  competitive  rate  by  the  other  points  and  permit  the 
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stoppage  in  transit.  In  other  words,  it  allows  transit  at  Cairo  to 
put  the  grain  dealer  upon  its  line  at  Cairo  upon  an  equality  with  the 
grain  dealer  upon  some  other  line  at  some  other  point  But  why 
should  it  not  protect  the  grain  dealer  at  Decatur  as  well  as  his 
competitor  at  Cairo?  Why  should  it  say  to  a  grain  dealer,  If  you 
will  locate  at  Cairo  you  shall  be  protected  against  all  the  world; 
but  if  you  locate  at  Decatur  you  must  make  the  best  of  adverse  con- 
ditions? If  the  grain  dealer  upon  the  Ohio  River  is  entitled  to 
the  advantage  accruing  from  the  fact  that  rates  break  at  his  locality, 
the  advantage  ought  not  to  extend  beyond  its  cause. 

It  may  be  questioned  whether  carriers  should  ordinarily  be  per- 
mitted, by  the  mere  form  in  which  they  elect  to  publish  their  tariffs, 
to  ordain  that  any  business  shall  b^  transacted  at  a  particular  point. 
The  advantage  of  the  Ohio  Biver  grain  dealer  is  not  derived  from  the 
fact  ,that  railroads  end  and  begin  at  the  Ohio  River,  but  rather  be- 
cause their  rates  are  constructed  by  adding  together  the  rates  to  that 
river  and  from  that  river.  If  this  results  in  discrimination  against 
interior  points  which  the  carriers  decline  to  remove,  we  perhaps  ought 
to  do  what  we  did  in  the  Bumh/imr'Hanna'Munger  case — construct  a 
through  rate  which  is  less  than  the  sum  of  the  rates  based  upon  the 
river. 

The  Illinois  Central  further  relies,  in  justification  of  the  granting 
of  this  practice  at  Cairo,  upon  competition  of  other  lines  serving  that 
same  locality.  It  states  that  this  privilege  is  allowed  by  the  Mobile 
A  Ohio,  the  Louisville  &  Nashville,  and  perhaps  by  other  lines,  and 
that  it  must  meet  this  competition  by  allowing  the  same  privilege. 
This  kind  of  reasoning  does  not  appeal  to  us.  The  Illinois  Central 
asserts  that  it  establishes  the  transit  privilege  because  the  Mobile  A 
Ohio  does;  the  Mobile  &  Ohio  will  state  that  it  is  forced  to  grant  such 
privilege  by  the  action  of  the  Illinois  Central — all  of  which  is  merely 
a  play  upon  words. 

The  real  question  is  not  whether  these  railroads  do  or  do  not  com- 
pete at  Cairo  and  decline  to  compete  elsewhere,  but  whether  there  is 
any  reason  which  justifies  the  competition  at  one  point  while  refusing 
others.  If  the  Illinois  Central  relies  upon  competition  at  Cairo  it 
must  j^ow  not  only  the  fact  but  the  reason  for  it.  If  there  is  no 
reason  outside  the  mere  whim  of  some  trafiic  manager,  then  the 
Illinois  Central  must  bear  the  burden  of  the  poor  company  in  which 
it  finds  itself  at  Cairo.  Moreover,  the  grain  which  the  Illinois  Cen- 
tral carries  through  Decatur  is  not,  for  the  most,  competitive  with 
those  other  lines. 

The  defendant  urges  that  if  this  transit  privilege  is  accorded  at 
Decatur  it  will  be  demanded  at  other  interior  Illinois  points.  It  ap- 
pears that  several  towns  have  been  insisting  upon  it  in  the  past,  and 
if  accorded  to  Decatur  it  must  perhaps  be  further  extended.    The 
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complainant  expresses  the  opinion  that  elevators  would  not  be  con- 
structed in  over  half  a  dozen  interior  towns;  the  defendant  appre- 
hends that  the  number  would  be  very  much  larger. 

The  substantial  objection  which  the  defendant  urges  to  extending 
these  transit  privileges  at  interior  points  is  the  additional  trouble 
and  expense  which  would  be  required  to  police  such  regulations. 

It  hardly  seems  probable  that  this  would  equal  the  apprehension 
of  the  defendant  Decatur  and  numbers  of  other  Illinois  towns 
already  enjoy  the  milling-in-transit  privilege,  and  it  does  not  appear 
that  this  is  attended  with  any  unusual  trouble  or  cost  to  the  carriers; 
nor  is  it  obvious  how  the  difficulty  could  be  much  greater  in  case  of 
grain  handled  in  transit  than  with  that  milled  in  transits  But,  still, 
it  is  true  that  to  allow  the  stopping  off  of  this  grain  at  Decatur  does 
entail  a  burden  upon  the  defendant,  for  which  it  might  properly 
require  additional  compensation,  provided  it  did  so  at  all  points. 
To-day  it  is  not  only  performing  this  additional  service  for  nothing 
at  Cairo  but  is  actually  paying  the  elevator  owner  three-fourths  of 
one  cent  per  100  pounds  for  the  privilege  of  giving  him  the  extra 
service. 

The  Illinois  Central  should  be  permitted  to  charge  whatever  the 
additional  service  is  fairly  worth,  but  it  should  make  that  charge  at 
aU  points  and  should  not  prefer  one  locality  to  another. 

It  appeared  that  Peoria,  which  lies  about  75  miles  northwest  of 
Decatur,  upon  a  branch  of  the  Illinois  Central,  and  which  is  not  a 
rate-breaking  point*  already  enjoys  these  transit  privileges  or  their 
equivalent  In  justification  of  this  it  was  urged  that  Peoria  had 
something  more  than  twice  the  population  of  Decatur  and  was  a 
very  large  grain-consuming  point 

A  community  is  not  entitled  to  advantages  in  the  adjustment  of 
freight  rates  simply  because  it  is  larger  than  some  neighboring  com- 
munity. It  is  not  the  function  of  railroads  or  of  this  Commission 
to  so  adjust  railroad  tariffs  that  business  will  be  or  will  not  be  done 
at  a  particular  locality.  If  a  locality  has  natural  advantages,  it  should 
be  allowed  to  enjoy  those  advantages,  but  it  ought  not  to  be  given  the 
additional  artificial  advantage  which  arises  from  a  discriminating 
railwav  tariff. 

We  are  of  the  opinion  and  hold  that  if  the  Illinois  Central  aooords 
at  Cairo  transit  privileges  in  the  handling  of  grain  which  it  declines 
to  accord  to  grain  dealers  at  Decatur  it  is  thereby  guilty  of  undue 
discrimination  against  the  grain  dealer  at  the  latter  point,  and  that 
an  order  should  be  issued  requiring  this  defendant  to  cease  and  desisi 
from  that  discrimination.  We  do  not  hold  that  every  village  is  neces- 
sarily entitled  to  all  the  privileges  of  a  market*  but  confine  this 
present  decision  to  the  two  localities  before  us. 
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It  is  uncertain  just  how  far  it  will  benefit  Decatur  as  a  grain 
market  or  permit  it  to  become  a  market  for  the  handling  of  grain  if 
this  order  is  complied  with.  It  has  already  been  noted  that  in  the 
great  majority  of  instances  grain  can  be  handled  at  the  Ohfo  River 
without  the  exercise  of  any  transit  privilege,  for  the  reason  that  the 
rates  break  upon  the  river.  We  do  not  hold,  at  this  time,  that  the 
defendant  is  guilty  of  undue  discrimination  by  constructing  its  tariffs 
in  that  manner.  It  is  evident  that  such  a  method  of  rate  making 
may  result  in  giving  to  the  Ohio  River  cities  a  practical  monopoly  in 
the  handling  of  this  grain  business;  but  the  question  is  not  directly 
presented  in  this  proceeding,  and  is  too  important  to  be  decided  with- 
out further  discussion. 

Neither  do  we  express  any  opinion  as  to  the  manner  in  which  that 
discrimination  should  be  removed  if  found  to  exist.  The  complainant 
suggested  upon  the  hearing  that  the  defendant  should  be  required  to 
put  in  at  Decatur  a  system  of  "  in  "  and  "  out "  rates  which  would  be 
equivalent  to  those  at  Cairo,  but  it  seems  apparent  that  no  such  plan 
would  be  feasible,  since  it  would  involve  the  construction  of  a  differ- 
ent system  for  every  interior  point  engaged  in  the  handling  of  this 
com. 

At  the  present  time  the  defendant  is  paying  at  Cairo  an  elevation 
allowance  of  three- fourths  of  one  cent  per  100  pounds,  and  the  com- 
plaint covers  both  this  elevation  allowance  and  the  transit  privilege. 
It  was  stated  upon  the  hearing  that  the  right  of  the  Commission  to 
prohibit  the  payment  of  an  elevation  allowance  was  before  the 
Supreme  Court  of  the  United  States,  and  that  this  case  would  be 
controlled  by  that  decision. 

Since  the  hearing  the  Supreme  Court  has  handed  down  decisions  in 
two  cases  involving  this  subject  Interstaie  Commerce  Com/mission  v. 
DiffeiAaugh^  222  U.  S.,  42 ;  Union  Pacific  R.  R.  Co.  v.  Updike  Grain 
Co.^  2Q2  U.  S.,  215.  A  careful  examination  of  those  opinions  leaves 
it  somewhat  doubtful  just  what  the  final  determination  of  the 
court  may  be  as  to  certain  aspects  of  this  elevation  problem,  but  we 
think  they  fairly  sustain  the  previous  holdings  of  this  Commission 
in  so  far  as  concerns  a  situation  like  that  here  presented.  We  have 
held  in  the  past  that  to  pay  an  elevation  allowance  to  (me  shipper, 
while  declining  to  pay  it  to  another,  or  to  pay  it  at  one  place  while 
refusing  to  pay  it  at  another,  created  an  undue  discrimination,  imless 
justifying  circumstances  and  conditions  were  shown. 

To  that  decision  we  still  adhere,  and  since,  in  our  opinion,  this 
record  presents  no  reason  why  the  Illinois  Central  should  pay  this 
allowance  at  Cairo  and  decline  to  pay  it  at  Decatur  we  hold,  confining 
our  decision  to  these  two  places  alone,  that  such  a  course  of  conduct 
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upon  the  part  of  the  niinois  Central  creates  an  undae  discrimination 
from  which  that  company  should  be  ordered  to  cease  and  desist 

When  this  complaint  was  filed  the  Suffem  Grain  Company,  com- 
plainant, owned  an  elevator  at  Turpin,  HI.,  a  short  distance  from 
Decatur,  at  which  it  was  transacting  a  grain  business,  buying  from 
the  farmer  and  selling  to  the  central  elevator.  Since  then  the  com- 
plainant has  disposed  of  that  elevator,  and  at  the  time  of  the  hearing 
was  not  operating  one  at  any  point  The  defendant  insists  that  the 
complaint  presents,  therefore,  a  purely  moot  question  and  should, 
for  that  reason,  be  dismissed  by  us. 

The  Suffem  Grain  Company  is  still  in  existence  and  engaged  in  the 
grain  business.  Mr.  Suffem  testified  that  he  had  the  means  and 
desire  to  constnict  at  Decatur  an  elevator  for  the  purpose  of  treat- 
ing and  handling  this  com  as  it  is  treated  and  handled  upon  the 
Ohio  River,  and  that  he  would  do  so  provided  the  adjustment  of  rates 
permitted.  Other  witnesses  before  the  Commission  stated  that  the 
advisability  of  constructing  elevators  at  Decatur  had  been  under 
consideration  and  that  these  operations  had  only  been  prevented  by 
the  present  relation  of  rates. 

This  Commission  would  not,  ordinarily,  be  disposed  to  require  of 

these  defendants  the  publication  of  tariffs  which  could  not  be  used. 

Upon  the  other  hand,  we  do  not  think  that  this  complainant  should 

be  expected  to  expend  a  hundred  thousand  dollars  in  the  erection  of 

an  elevator  which  will  be  of  no  value  whatever  unless  the  desired 

change  in  rates  can  be  obtained.    It  should  be  its  right  to  ascertain, 

in  advance,  whether  these  defendants  will  or  whether  they  can  be 

compelled  to  establish  those  rates  which  we  have  held  to  be  just  and 

lawful.    If  the  defendants  signify  to  the  Commission  within  30 

days  their  acceptance  of  the  conclusions  here  reached  and  state 

that  they  will,  whenever  an  elevator  properly  equipped   for  the 

handing   of  this   grain   is  erected   at    Decatur,  comply   with   the 

findings  of  this  opinion,  no  order  will  be  made;  otherwise,  we  will 

issue  an  order. 
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No.  2982. 

E.  F.  SANGUINETTI 
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ILLINOIS  CENTRAL  RAILROAD  COMPANY  ET  AL. 
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Rates  charged  complainant  for  the  transportation  of  varioufl  shipmentfl  of  general 
merchandise  from  certain  eastern  points  to  Yuma,  Aris.,  found  unreasonable, 
and  reparation  awarded. 

0.  M.  StepJien  for  complainant. 

A.  P.  Humburg  for  Illinois  Central  Railroad  Company. 

F.  C.  DiUard  and  L,  T.  Wilcox  for  Morgan's  Louisiana  &  Texas 
Railroad  &  Steamship  Company,  Texas  &  New  Orleans  Railroad 
Company,  and  other  lines. 

T.  J.  Norton  and  D.  L.  Meyers  for  Atchison,  Topeka  &  Santa  Fe 
Railway  Company. 

Report  of  the  Commission. 

Lane,  Commissioner: 

It  is  alleged  in  the  petition  of  the  complainant,  filed  November  18, 
1909,  that  the  defendants  collected  unreasonable  charges  for  the 
transportation  of  various  shipments  of  general  merchandise  from 
certain  designated  eastern  points  to  Yuma,  Ariz.  Reparation  is 
sought. 

This  case  was  presented  to  the  Commission  informally  September 
8,  1908.  The  evidence  shows  that  the  rates  charged  and  paid  by 
complainant  for  the  transportation  of  the  articles  designated  in  the 
petition,  to  Yuma,  exceeded  the  rates  in  effect  on  the  same  ar  icles 
for  carriage  from  the  respective  points  of  origin  to  Los  Angeles,  Cal., 
plus  the  local  rates  from  Los  Angeles  to  Yuma. 

Defendant  Southern  Pacific  Company  appeared  at  the  hearing 
and  signified  its  willingness  to  refund  the  charges  paid  by  complain- 
ant in  excess  of  the  Los  Angeles  combination,  if  authorized  so  to  do 
by  the  Commission.  The  tariffs  of  this  defendant  formerly  provided 
for  the  appUcation  of  the  combination  rate  on  Los  Angeles  upon 
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shipments  to  Yuma  from  y&rious  eastern  points,  and  effecUve  January 
2,  1911;  this  provision  was  reinstated  and  is  now  in  effect. 

Upon  consideration  of  all  the  facts  and  circumstances  appearing, 
it  is  the  opinion  and  conclusion  of  the  Commission  that  the  rates 
charged  complainant,  specified  in  this  proceeding,  were  unreasonable 
to  the  extent  the  same  exceeded  the  rates  from  the  several  points  of 
origin  to  Los  Angeles  plus  the  rates  from  Los  Angeles  to  Yuma. 

The  complainant  is  entitled  to  an  award  of  reparation  in  the  sum 
of  SI  10.89  with  interest  thereon  from  December  4,  1908. 

Defendant  Southern  Pacific  Company,  having  adjusted  its  tariffs 
in  accordance  with  the  views  herein  expressed,  no  order  will  be  made 
at  this  time  with  respect  to  the  rates  for  the  future. 
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No.  4070. 

CITIZENS   OF   SOMERSET,  DRUMMOND,   AND   FRIEND- 

SHIP  HEIGHTS,  MD., 

V. 

WASHINGTON  RAILWAY  &  ELECTRIC  COMPANY  EJ  AL. 


Submitted  November  11,  1911.    Decided  January  9,  1912, 


For  more  than  10  years  prior  to  June  1,  1910,  defendants,  who  are  engaged  In 
operating  electric  street  railways  In  the  District  of  Columbia  and  In  the 
state  of  Maryland,  charged  for  the  transportation  of  passengers  over  their 
lines  between  Somerset,  Md.,  and  points  In  the  district,  a  cash  fare  of  5 
cents,  or  six  fares  for  25  cents.  Effective  June  1,  1910,  they  increased 
the  fare  by  requiring  the  payment  of  5  cents  between  Somerset  and  the 
district  line,  plus  5  cents  or  a  ticket  purchased  at  the  rate  of  six  for  20 
cents,  between  the  district  line  and  points  within  the  district  They 
also  provided  for  the  transportation  between  Somerset  and  the  district  line 
a  monthly  commutation  of  |1.78  for  26  round  trips.  Complainants  allege 
that  the  iucreased  fare  is  unjust  and  unreasonable.  Defendants  aver  (1) 
that  as  electric  street  railways  they  are  not  subject  to  the  Jurisdiction  of  the 
act  to  regulate  commerce;  and  (2)  that  they  are  not  engaged  In  Interstate 
transportation  of  passengers  or  property.  They  offer  no  evidence  to  mis- 
tain  the  increased  fare  as  "Just  and  reasonable; "  Held,  That  defendants 
are  common  carriers  engaged  In  the  transportation  of  passengers  between 
points  in  a  state  and  points  In  the  district,  and  are  therefore  amenable  to 
the  terms  of  the  act ;  that  having  failed  to  Justify  the  increased  fare  com- 
plained of,  the  same  is  found  to  be  unreasonable  to  the  extent  that  It  ex- 
ceeds a  cash  fare  of  5  cents  or  six  fares  for  25  cents,  which  fares  are 
prescribed  for  the  future. 

Charles  D.  Drayton  and  Charles  8.  Moore  for  complainants, 
George  P.  Hoover  for  Washington  Railway  &  Electric  Company 
and  Georgetown  &  Tennallytown  Railway  Company. 

William  H.  Talbott  for  Washington  &  Rockyille  Railway  Com- 
pany. 

Report  of  the  Commission. 

By  the  Commission  : 

Complainants  are  citizens  of  the  villages  of  Somerset.  Dnimmond, 
and  Friendship  Heights,  in  the  state  of  Maryland.  Their  petition, 
filed  May  4,  1911,  assails  as  unreasonable,  excessive,  and  unjust,  the 
fare  charged  by  defendants  for  the  transportation  of 
between  Somerset  and  points  in  the  District  of  Columbia. 
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Somerset  is  a  suburban  village  situated  a  little  less  than  half  a 
mile  from  the  line  between  the  state  of  Maryland  and  the  District  of 
Columbia,  and  slightly  over  6  miles  from  the  business  center  of  the 
city  of  Washington,  in  said  district  Drummond  and  Friendship 
Heights  are  also  suburban  villages,  the  former  situated  immediately 
north  and  the  latter  immediately  south  of  Somerset.  The  combined 
population  of  the  three  villages  numbers  about  500,  many  of  whom 
are  employed,  or  have  their  places  of  business,  in  Washington  and 
travel  daily  in  both  directions  over  defendants'  lines. 

The  Washington  Railway  &  Electric  Company  and  Georgetown 
A  Tennallytown  Railway  Company  are  corporations,  under  the  laws 
of  the  United  States,  engaged  in  operating  electric  street  railways  in 
the  District  of  Columbia.  The  lines  of  the  two  companies  intersect 
at  Thirty-second  and  P  streets  and  Thirty-second  and  O  streets  north- 
west, in  Washington,  at  which  point  passengers  are  exchanged  from 
one  line  to  the  other  under  an  arrangement  whereby  transfers  are 
given  which  entitle  passengers  to  continuous  carriage  over  the  lines. 

The  Washington  &  Rockville  Railway  Company  is  a  Maryland 
corporation  engaged  in  operating  a  line  of  electric  railway  between 
Rockville,  Md.,  and  the  District  of  Columbia,  a  distance  of  about 
10  miles.  The  cars  of  the  several  companies  are  propelled  by  power 
furnished  by  tlie  Potomac  Electric  Power  Company  whose  plant  is 
situated  in  the  District  of  Columbia. 

In  traveling  between  their  homes  in  Somerset,  Drummond,  and 
Friendship  Heights  and  points  within  the  city  of  Washington,  in 
either  direction,  complainants  pass  over  the  lines  of  two  or  more  of 
the  defendants. 

For  a  period  of  about  11  years  prior  to  June  1,  1910,  the  defiend- 
ants  charged  and  collected  a  cash  fare  of  5  cents  or  six  fares  for 
25  cents,  for  passenger  travel  between  Somerset  and  points  in  the 
District  of  Columbia  served  by  their  lines.  On  June  1,  1010,  the 
fare  was  increased  5  cents,  or  a  monthly  commutation  fare  of  $1.78 
covering  26  round  trips,  between  Somerset  and  the  district  line. 

As  the  increase  in  the  fare  was  after  January  1,  1910,  under  sec- 
tion 15  of  the  act  to  regulate  commerce  the  burden  of  proof  to  show 
that  the  increased  fare  is  just  and  reasonable  rests  with  the  defend- 
ants. They  have  offered  no  evidence  to  discharge  such  burden,  but 
rest  their  defense  entirely  upon  other  grounds.  First,  they  contend 
that  the  Commission  is  without  jurisdiction  in  the  premises,  and, 
second,  they  aver  that  the  increased  fare  is  due  to  compulsory  legis- 
lation by  the  state  of  Maryland  with  respect  to  the  Washington  ft 
Bockville  Railway  Company. 

Upon  the  question  of  jurisdiction  it  is  contended  that  electric  street 
^ilways  are  not  common  carriers  by  ^^  railroad^^  within  the  meaning 
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of  the  act  to  regulate  commerce.  This  question  has  been  passed  upon 
by  the  Commission  several  times,  and  our  rulings  have  been  uni- 
formly to  the  effect  that  such  railways  are  common  carriers  by  "  rail- 
road/' and  when  engaged  in  the  interstate  transportation  of  passen- 
gers or  property  are  amenable  to  the  provisions  of  the  act.  WiUsan 
V.  R.  0.  Ry.  Co.^  7  I.  C.  C.  Rep.,  83 ;  West  End.  Improvement  Co.  v. 
Omaha  cfe  Council  Bluffs  Ry.  <&  Bridge  Co.,  17  1.  C.  C.  Rep.,  239; 
Beall  v.  W.,A.(&  M.  V.  Ry.  Co.,  20  I.  C.  C.  Rep.,  406.  In  a  proceed- 
ing to  restrain  the  Commission's  order  in  the  second  case  referred  to, 
the  Commerce  Court  rendered  a  decision  October  5,  1911,  fully  sus- 
taining the  Commission's  views. 

It  is -further  contended  that  defendants  are  not  engaged  in  inter- 
state transportation  of  passengers  or  property,  and  for  that  reason 
are  not  subject  to  the  act.  It  is  insisted  that  they  are  separate  and 
distinct  corporations  engaged  in  the  operation  of  separate  and  dis- 
tinct lines  of  railway;  that  the  Washington  Railway  &  Electric 
Company  is  not  engaged  in  interstate  commerce  or  in  anywise  con- 
cerned in  the  transportation  of  passengers  over  the  line  of  the  Wash- 
ington &  Rockville  Company;  and  that  the  Georgetown  &  Tennally- 
town  Company  is  not  engaged  in  interstate  commerce,  or  in  anywise 
concerned  in  fixing  the  fare  for  the  transportation  of  passengers  over 
the  Washington  &  Rockville  line. 

The  line  of  the  Washington  Railway  &  Electric  Company  extends 
from  the  extreme  eastern  portion  of  the  city  of  Washington  through 
the  business  and  official  centers  of  the  city  to  and  beyond  the  inter- 
sections with  the  line  of  the  Georgetown  &  Tenallytown  Company  at 
Thirty-second  and  P  streets  and  Thirty-second  and  O  streets,  afore- 
said. The  line  of  the  Georgetown  &  Tennallytown  Company  extends 
from  a  point  near  the  intersection  of  Thirty-second  and  M  streets, 
northwest,  via  Thirty-second  street  and  Wisconsin  avenue  to  the 
dividing  line  between  the  District  of  Columbia  and  the  state  of  Mary- 
land. There  is  no  railway  station  at  the  district  line  nor  is  there  any 
interruption  of  the  tracks  at  that  point. 

Passengers  from  points  on  the  line  of  the  Washington  Railway  & 
Electric  Company  are  charged  a  cash  fare  of  6  cents,  or  six  fares  for 
25  cents,  and  are  given  transfers  to  the  line  of  the  Georgetown  &  Ten- 
allytown Company,  at  Thirty-second  and  P  streets.  Passengers 
originating  on  the  line  of  the  latter  company  are  charged  at  the  same 
rate  and  are  given  transfers  to  the  line  of  the  Washington  Railway  & 
Electric  Company. 

Passengers  from  points  on  either  line  destined  to  Somerset,  or  to 
other  points  in  the  state  of  Maryland,  are  carried  through  to  destina- 
tion without  change  of  cars  at  the  district  line,  and  like  through  car- 
riage is  given  passengers  from  Somerset  and  from  other  points  in 
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Maryland  destined  to  points  in  the  district  The  cars  of  the  Wash- 
ington &  Rockville  Company  are  operated  over  the  line  of  the  George- 
town &  Tenallytown  Company  in  the  district,  as  well  as  over  its  own 
line  in  the  state,  and  the  cars  of  the  Creorgetown  &  Tenallytown  Com- 
pany are  operated  over  the  line  of  the  Washington  &  Rockville  Com- 
pany  in  the  state,  as  well  as  over  its  own  line  in  the  district.  At 
certain  seasons  cars  belonging  to  the  Washington  Railway  A  Electric 
Company  are  operated  on  the  lines  of  the  Georgetown  A  Tenallytown 
and  Washington  &  Rockville  Companies  and  carry  passengers  from 
points  in  the  district  to  Rockville  and  return  without  change. 

There  is  now,  and  has  been  for  more  than  10  years,  through  trans- 
portation of  pa.ssengers  via  the  lines  of  the  Washington  A  Rockville 
and  Georgetown  A  Tennallytown  Companies,  without  change  of  cars 
at  the  district  line,  between  points  in  the  state  and  points  in  the  dis- 
trict, the  same  cars,  motormen,  and  conductors  being  used  throu^out 
the  entire  journey.  Under  the  transfer  arrangement  at  Thirty-second 
and  P  streets  there  likewise  exists,  and  has  existed  for  some  time, 
through  transportation  of  passengers  over  the  lines  of  all  three  of 
the  defendants,  by  continuous  carriage  without  change  of  cars  at  the 
district  line,  between  points  in  the  district  served  by  the  Washington 
Railway  A  Electric  Company  and  Somerset  and  other  points  in  the 
state.  By  these  means  passen^*rs  have  been  and  are  still  daily  trans- 
ported between  points  in  the  district  and  points  in  the  state,  in  either 
direction.  The  existence  of  a  through  route  was  in  effect  conceded 
by  the  general  manager  of  all  three  companies  who,  in  the  course  of 
his  examination  at  the  hearing,  testified  as  follows: 

Q.  Under  that  arrangement,  Mr.  Fuller,  the  understanding  between  the  itreeC 
railway  conipanief«  and  the  public,  as  far  as  there  could  l>e  any  anderstandlnc 
was  that  the  comimnieii  held  themaelveH  out  as  wllUog  to  carry,  and  as  in  fact 
carrying,  passengers  from  points  in  the  district  to  Somerset  on  one  fireT  That 
was  the  understanding,  was  it? 

A.  That  was  a  reasonable  assumption ;  yes. 

Q.  In  other  words,  that  was  the  holding  out  of  the  companies,  so  fkr  as  the 
public  was  concerned? 

A.  That  is  what  we  did  for  practically  10  years,  to  my  posltlTe  knowledge. 

It  thus  appears  not  only  that  through  transpoKation  between 
Somerset  and  the  district  has  existed  in  fact,  but  that  the  defendants 
have  continuously  held  themselves  out  to  the  public  as  engaged  in 
such  through  transportation.  The  double  track  upon  which  the  cars 
of  the  Georgetown  A  Tennallytown  Company  and  the  cars  of  the 
Washington  A  Rockville  Company  operate  to  and  from  Somerset  ends 
at  that  point. 

The  Washington  Railway  A  Electric  Company  owns  the  entire 
capital  stock  of  the  Washington  A  Rockville  Company  and  about 
three- fourths  of  the  capital  stock  of  the  Georgetown  A  Tennallytown 
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Company.  While  the  several  companies  are  operated  as  separate  and 
distinct  corporations,  they  have  the  same  general  officers  and  are  con- 
trolled by  boards  of  directors  composed  almost  entirely  of  the  same 
persons.  These  facts  have  a  tendency  to  show  a  common  purpose  or 
understanding  on  the  part  of  the  several  companies  in  harmony  with 
the  fact  of  the  through  transportation  shown  of  record. 

The  fact  that  through  tickets  are  not  used  or  through  fares  paid 
does  not  prove  the  transportation  to  be  other  than  interstate.  As  to 
passengers  who  travel  from  points  in  the  state  to  points  in  the  dis- 
trict served  by  the  Washington  Railway  &  Electric  Company,  or 
vice  versa,  all  three  of  defendants  participate  in  the  through  trans- 
portation and  in  the  fares  charged  therefor.  As  to  points  in  the  dis- 
trict served  only  by  the  Georgetown  &  Tennallytown  Company,  that 
company  and  the  Washington  &  Rockville  Company  participate  in 
the  through  transportation  and  in  the  fares  charged  therefor.  A 
through  route  exists  over  which  passengers  are  actually  transported 
by  continuous  carriage,  and  the  fact  that  joint  rates  or  fares  may 
not  now  be  in  force  does  not  prove  that  the  transportation  is  not 
interstate  in  character. 

The  situation  is  well  illustrated  by  an  agreement  entered  into  June 
1,  1910,  between  the  Georgetown  &  Tennallytown  Company  and  the 
Washington  &  Rockville  Company,  providing,  among  other  things, 
for  the  interchange  and  rental  of  cars  by  said  companies,  wherein  it 
is  stated  as  follows : 

Whereas  the  Rockville  Company  and  the  Tennallytown  Ck)mpany  are  and  have 
been  for  some  time  past  jointly  operating  a  through  electric  railway  service 
from  the  town  of  Rockville,  Maryland,  to  Wisconsin  avenue  and  M  street  nw., 
Washington,  D.  C,  and  from  Somerset  Heights,  Maryland,  to  the  same  place; 
and 

Whereas  the  Tennallytown  Company  is  at  presait,  as  owner  or  lessee,  operat- 
ing nine  (9)  or  more  cars  used  in  the  above  joint  operation  from  Wisconsin 
avenue  and  M  street  nw.,  to  Somerset  Heights,  Maryland,  and  to  Rockville, 
Md.,  and  the  Rockville  Company  is  owner  or  lessee  of  six  (6)  or  more  cars. 
Including  ''Market  Car'*  also  used  in  above  joint  operation,  all  of  which  said 
cars  are  housed  in  the  car  bam  located  on  Wisconsin  avenue  nw.,  near  the 
district  line,  owned  by  the  Washington  Railway  &  Electric  Company  and  leased 
by  it  to  the  Tennallytown  Company. 

The  facts  thus  stated  show  that  the  two  defendants,  parties  to  the 
agreement,  are  and  have  been  engaged  in  '^  jointly  operating  a  through 
electric  railway  service  "  between  points  in  Maryland  and  points  in 
the  District  of  Columbia.  It  was  conceded  by  counsel  for  the  district 
companies  at  the  hearing  that  under  an  arrangement  between  the 
Georgetown  &  Tennalljrtown  Company  and  the  Washington  &  Rock- 
ville Company,  through  transportation  of  passeng^^  has  obtained 
and  still  obtains  from  points  in  the  district  to  Somerset  and  other 
points  in  Maryland.  It  further  appears  that  the  Georgetown  &  Ten- 
nallytown  Company  and  Washington  &  Rockville  Company  are  and 
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have  been  engaged  in  the  transportation  of  freight  from  points  in 
the  district  to  Somerset  and  other  points  in  Maryland,  for  whidi 
through  billing  is  made  and  joint  rates  are  charged  by  the  two  com- 
panies. No  tariffs  of  charges  for  either  freight  or  passenger  trans- 
portation have  been  filed  with  the  Commissicm  by  these  defendants, 
as  is  required  by  the  act. 

Under  all  the  circumstances  we  are  of  opinion  thnt  the  matters 
set  forth  in  complainants*  petition  are  within  the  scope  of  the  act  to 
regulate  commerce,  and  that  the  jurisdiction  of  the  CommissicHi  is 
clear. 

The  second  ground  of  defense  is  that  by  act  of  the  legislature  of 
the  state  of  Maryland,  Laws  of  1910,  Ch.  220,  the  Washingt<Hi  A 
Rockville  Company  is  compelled  to  charge  the  additional  fare  be- 
tween Somerset  and  the  district  line  complained  of  in  this  proceed- 
ing. Prior  to  that  act  the  Washington  &  Rockville  line  was  divided 
into  four  zones,  for  each  of  which,  or  part  thereof,  a  passenger  fare 
of  5  cents  was  charged.  The  act  supra  required  the  company  to 
divide  the  line  into  not  exceeding  three  zones,  the  first  to  extend 
from  the  district  line  to  a  stated  point  about  three  and  a  half  miles 
beyond,  and  the  others  to  be  as  nearly  equal  as  the  conditions  would 
permit,  and  it  was  provided  that  the  rate  or  fare  from  each  zone, 
or  part  of  a  zone,  should  not  exceed  5  cents.  There  is  no  provision 
to  the  effect  that  the  Washington  &  Kockville  Railway  Company 
shall  charge  a  fare  of  5  cents  between  Somerset  and  the  district  line. 
So  far  as  that  act  is  concerned  the  company  may  charge  less  than 
5  cents  and  may  accord  free  service  or  special  commutation  rates. 

Testimony  was  introduced  by  defendants  to  show  that  prior  to 
June  1,  1910,  transportation  of  passengers  between  Somerset  and  the 
district  line  was  i>erfoniietl  as  a  gratuitous  service.  From  other 
evidence  of  record,  however,  it  appears  that  both  prior  and  subse- 
quent to  that  date,  the  uniform  custom  has  been  to  collect  fares  from 
passengers  boarding  the  cars  at  Somerset,  immediately  upon  leaving 
that  point,  and  before  the  cars  reached  the  district  line.  It  has  also 
been  the  custom  to  charge  and  collect  fares  for  passenger  travel  be- 
tween Somerset  and  Friendship  Heights,  in  either  direction.  These 
facts  are  not  consistent  with  the  theory  that  the  service  was  free, 
es|>ecially  in  view  of  the  insistence  by  defendants  that  all  fares  col- 
lected on  the  Washington  &  RcKkville  line  belong  to  that  company. 

Another  Maryland  statute  enacted  by  the  same  legislature  that 
passed  the  one  just  considered  is  also  relied  on  by  defendants.  Law<« 
of  1910.  Ch.  180.  That  is  a  general  statute  creating  a  public  service 
commission  with  jurisdiction  over  common  carriers  within  the  state, 
which  prohibits  the  granting  of  free  transportation  by  such  carriers. 
It  is  argued  that  the  terms  of  this  general  statute  are  controlling, 
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and  therefore  that  the  Washington  &  Rockville  Company  could  not 
lawfully  give  the  free  transportation  allowed  under  the  act  first  r^ 
ferred  to,  which  is  special  and  local  in  its  application.  But  it  is 
not  necessary  to  grant  free  transportation  as  to  any  part  of  the  serv- 
ice in  order  to  apply  the  fare  formerly  charged  between  Somerset  and 
points  in  the  district.  Nor  would  such  a  course  be  lawful  under  the 
act  to  regulate  commerce. 

Our  conclusion  is  that  the  grounds  of  defense  urged  by  defend- 
ants are  unsound  and  can  not  be  sustained. 

The  defendants  have  made  no  effort  to  discharge  the  burden  placed 
apon  them  by  the  statute  to  prove  that  the  increased  fare  is  just  and 
reasonable.  We  accordingly  find  that  defendants  having  failed  to 
justify  the  increased  fare  for  passenger  travel  between  Somerset,  Md., 
and  points  in  the  District  of  Columbia,  herein  complained  of,  that 
the  same  is  unjust  and  unreasonable  to  the  extent  that  it  exceeds 
the  fare  continuously  applied  between  those  points  for  more  th<in 
10  years  prior  to  June  1,  1910,  which  fare  will  be  prescribed  for  the 
future.    An  order  will  be  entered  accordingly. 
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No.  8858. 
SUN  COBIPANT 

V. 

INDIANAPOLIS  SOUTHERN  RAILROAD  COMPANY  ET  AL. 


BulmUiied  November  2,  1911.    Decided  January  9,  1912, 


Western  clasfiificatiOD  nile  nnder  which  crude  oil  Is  estimated  to  weigh  as  nmcli 
as  or  more  than  its  actual  weight,  and  gas  oil,  used  for  the  same  purposes,  is 
estimated  to  weigh  substantially  less  than  its  actual  weight,  held  to  bs 
unjustly  discriminatory.    Reparation  awarded. 

Francis  S.  Mcllhenny  and  John  H.  Minds  for  complainant. 

R.  V.  Fletcher  and  A.  P.  Humburg  for  Illinois  Central  Railroad 
Company  and  Indianapolis  Southern  Railroad  Company. 

IT.  F.  Dickinson  and  Wallace  T,  Hughes  for  Chicago,  Rock  Island 
A  Pacific  Railway  Company. 

N.  S.  Brown  for  Wabash  Railroad  Company. 

Refobt  of  the  Commission. 

Clabk,  Commissioner: 

Is  the  rule  of  the  western  classification  which  provides  for  an  esti- 
mated weight  of  7.4  pounds  per  gallon  on  crude  petroleum  oil  trans- 
ported in  tank  cars  unreasonable,  discriminatory,  and  prejudicial, 
and,  if  so,  has  complainant  been  damaged  thereby! 

Complainant  corporation  is  a  producer  and  shipper  of  oil.  It 
has  refineries  at  Philadelphia,  Pa.,  and  at  Toledo,  Ohio,  and  ofBoet 
at  Philadelphia,  Pa.,  and  at  Robinson,  111.  A  shipping  or  distribut- 
ing point  for  its  products  is  located  at  Stoy,  111.,  a  point  local  to  the 
line  of  the  Illinois  Central  Railroad,  16  miles  from  the  Indiana 
state  line. 

In  petition,  filed  February  15,  1911,  complainant  alleges  that 
during  the  period  from  January  25,  1909,  to  November  15,  1910, 
it  shipped  109  tank  cars  of  crude  oil  from  Stoy  to  Des  Moines,  Iowa; 
1  to  Ottumwa,  Iowa :  and  45  to  Sioux  Falb,  S.  Dak. 

The  shipments  were  consigned  to  gas  plants,  and  all  but  one  were 
billed  as  ^^  gas-making  oil."  The  shipping  weight  was  computed  by 
complainant  on  the  basis  of  either  6.4  or  6.6  pounds  per  gallon,  de- 
pendent on  the  date  of  shipment,  on  the  gallonage  eapadtf  of  the 
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cars.  Defendants'  inspectors,  however*,  raised  the  weight  to  7.4 
pounds  per  gallon  and  collected  charges  on  that  weight.  Repa- 
ration in  the  difference  in  the  freight  charges  on  the  basis  of  these 
wei^ts  is  asked  by  complainant  In  additicm  it  is  alleged  that 
complainant  has  been  seriously  handicapped  in  its  business  and  has 
suffered  great  pecuniary  damage,  for  which  it  claims  reparation. 

The  official  classification  provides  an  estimated  weight  on  petro- 
leum and  its  products,  including  crude,  fuel,  and  gas  oils,  of  6.6 
pounds  per  gallon,  an  increase  effective  January  1,  1910,  from  6.4 
pounds  per  gallon. 

The  southern  classification  contains  similar  provision. 

The  Illinois  classification  provides  for  an  estimated  weight  cfn 
petroleum  and  its  products  of  6.6  pounds  per  gallon. 

Prior  to  October  1, 1903,  under  the  western  classification,  petroleum 
and  the  products  thereof  were  carried  at  an  estimated  weight  of  6.4 
poimds  per  gallon.  On  that  date  crude  oil  was  withdrawn  from  this 
provision  and  the  estimated  weight  thereon  was  increased  to  7.4 
pounds  per  gallon.  On  August  1, 1907,  the  estimated  weight  on  fuel 
oil  was  also  increased  to  7.4  pounds  per  gallon.  On  May  1, 1910,  the 
estimated  weight  on  all  oils,  excepting  crude  and  fuel,  was  increased 
from  6.4  to  6.6  pounds  per  gallon. 

Shipments  from  Stoy  move  under  three  classifications,  dependent 
upon  the  destination  and  direction  of  the  shipment.  That  is,  on  ship- 
ments east  the  official  classification  governs;  westward  to  points  west 
of  the  west  bank  of  the  Mississippi  River  the  western  classification 
applies;  and  westward  to  points  on  and  east  of  the  Mississippi  River 
the  Illinois  classification  governs.  The  western  classification  is  appli- 
cable from  Stoy  to  all  the  points  of  destination  to  which  the  shipments 
involved  in  this  complaint  were  made. 

Crude  oil,  as  the  name  implies,  is  the  natural  oil  as  it  comes  frcHn 
the  wells.  It  is  said  to  be  distinguishable  from  refined  oils  by  its  odor 
and  different  color.  It  is  somewhat  difficult  to  determine  from  the 
testimony  precisely  what  commercial  gas  oil  is,  for  the  reason  that  it  is 
a  loose  term,  and  oils,  both  refined  and  crude,  are  used  for  gas-making 
purposes,  but,  chemically,  gas  oil  is  a  distillate  of  crude  oil,  some  of 
the  heavier  or  lighter  constituents  having  been  ronoved. 

The  crude  oil  to  which  this  complaint  refers  weighed  from  7.08  to 
7.12  pounds  per  gallon.  After  complainant's  contract  for  the  fur- 
nishing of  crude  oil  to  the  gas-making  plants  at  the  three  points  men- 
tioned was  completed  complainant's  oil  was  displaced  by  gas  oil  fur- 
nished by  the  Standard  Oil  Company's  Sugar  Creek  refinery,  which 
weighed  from  7.37  to  7.43  pounds  per  gallon. 

The  superintendent  of  the  gas  company  at  Sioux  Falls,  which 
purchased  the  gas  oil  which  displaced  ccHnplainant's  crude  oil,  when 
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asked  if  there  was  any  difference  for  his  purposes  between  gas  and 
crude  oil,  stated : 

Not  a  bit  Id  the  world.  I  made  extensive  tests.  In  SaTannah,  Ga.,  I  was 
enfrlneer  for  the  company  and  made  numbers  of  tests  with  gas  oils  and  with 
crude  oils  and  we  found  we  could  purchase  both  about  the  same  price  tliere. 
Practically  there  was  no  difference  and  It  was  Just  a  question  of  the  tieat 
results  we  could  get,  and  we  found  the  results  were  practically  the  same. 

So  DOW  if  you  were  malcing  a  contract  for  oil  you  would  likely  take  tt  at 
the  lowest  price,  repirdless  of  whether  it  was  crude  oil  or  gas  oil? 

Tes:  that  is  what  we  did  last  year.  We  got  a  low  price  on  gas  otl«  and 
took  it    It  amounted  not  to  much,  but  a  little. 

The  difference  in  the  estimated  weights  added  12|  per  cent  to  the 
rate  on  crude  oil.  Crude  oil  is  sold  on  so  close  a  margin  that  a  slight 
difference  in  the  price  per  gallon  is  sufficient  to  lose  or  secure  the 
business. 

"WTiile  greater  heat  or  a  slightly  different  process  is  needed  to  man- 
ufacture gns  from  crude  oil  than  from  gas  oil,  the  testimony  shows 
that  notwithstanding  crude  oil  contains  a  greater  amount  of  sulphur 
than  gas  oil  it  is  as  valuable  for  gas-making  purposes. 

Petroleum  and  its  products  are  carried  at  the  same  rates.  In  1906 
the  consulting  chemist  for  the  western  classification  committee  made 
tests  for  the  committee  of  from  150  to  300  samples  of  petroleum  oil 
from  wells  in  western  classification  territory,  with  the  following 
results: 


Kind  of  oil. 


Samples  from  wella  and  reflnertet  in— 


ATvnfe 

aetmu 
w«lfht 

gmikm. 


niaminatlnir  oil KanMW,  Tezam  Indian  Territory,  and  Mlaoari Clttl 

Rnirineoil Texa^ |  7.tW 

Neutral  oil In«lian  Tcrrltor>- i  7.1711 

Pii«Ioll Kannv*.  Miwouri.  Indian  Terrltnrir t  7.ftlS 

(iajioil Kaniuuiand  Mimouri i  7.2!(t 

lubricating  nil Texa^and  Kanna* 7*fB# 

Cnideoil <Vv|orado.  KanMui.  l/)iii«lana.  and  Indian  Teniinry I  7. 

Ganollne Colorado.  Kanna*.  MlMmiiri.  TezM.  and  Indian  Territory 

(Cylinder  oil TexM.  l>r>uifiiana.  and  Indian  Territory 

Naphtha Indian  Territory 


7.8U 

cm 


Another  test  was  made  of  50  samples  of  Kansas  oil,  with  the  fol- 
lowing results : 

Average  actual  weight  per  gaUtm. 


1.  Oasolfnee - SJO 

2.  Naphthat-__ tM 

8.  Illuminatina  and  water  white. _ S-TO 

4.  Lubricating  and  neotral  - 7JS 

5.  Oaa  oil  and  crude  oil - 7J0 

a.  Fuel  oil - T.40 

7.  Besiduum .^.^. — — ..^..  IM 

SLCCBapi 
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It  will  be  noted  that  gasoline  and  naphtha  are  the  only  ones  of 
these  oils  which  weigh  less  than  the  estimated  weight 

Complainant  has  no  refinery  at  Stoy.  Most  of  its  competitors  own 
refineries  comparatively  near  their  wella  Those  producers  of  oil 
having  pipe  lines  and  refineries  pipe  the  crude  oil  to  the  refinery,  and 
the  products  move  out  on  the  estimated  weight  of  6.6  pounds  per 
gallon. 

The  report  dated  May  2,  1906,  of  the  Commissioner  of  Corpora- 
tions of  the  Department  of  Commerce  and  Labor  on  the  transpor- 
tation of  petroleum  was  placed  in  evidence.    It  is  there  stated  that: 

The  railroad  companies  serring  the  Kansas  field  are  perfectly  aware  of  the 
injustice  of  fixing  a  higher  arbitrary  weight  on  crude  oU  than  on  gas  oil  and 
fuel  oil  produced  by  the  refineries.  The  matter  has  been  up  before  them  for 
consideration,  but  the  power  of  the  Standard  Oil  Ck)mpany  has  been  sufficient 
to  compel  them  to  continue  the  unjust  discrimination. 

As  has  been  seen,  on  August  1,  1907,  after  that  report  was  made, 
the  estimated  weight  of  fuel  oil  was  made  the  same  as  that  of 
crude  oil. 

Assessing  charges  by  computation  on  estimated  weights  is  satis- 
factory to  carriers  and  shippers.  There  is  no  contention  that  the 
rates  are  unreasonable  or  discriminatory. 

The  position  of  defendants,  briefly  summarized,  is: 

First.  The  separation  of  refined  products  and  crude  oil  is  a  natural 
grouping. 

Second.  The  estimated  weights  are  a  scientifically  determined  fair 
general  average  of  the  aictual  weights  of  the  respective  oils. 

Third.  The  rule  complained  of  is  fair,  reasonable,  and  nondis- 
criminatory. 

Fourth.  Complainant,  on  the  supposition  that  the  estimated  weight 
on  crude  oil  transported  west  of  the  Mississippi  River  would  be  the 
same  as  on  crude  oil  carried  eastward  from  Stoy,  made  a  lower  bid 
than  it  otherwise  would,  and,  to  cover  the  loss  due  to  its  mistake, 
misbilled  the  shipments  as  '^  gas-making  oil,"  and  does  not  come  be- 
fore the  Commission  with  clean  hands.  And  that  even  if  the  rule  is 
declarc<l  to  be  unlawful,  reparation  should  not  be  awarded. 

Fifth.  Complaint  is  due  to  complainant's  not  having  a  refinery  at 
or  near  Stov. 

We  may  dismiss  the  first  contention  with  the  statement  that  any 
grouping,  whether  of  rates,  localities,  or  commodities,  must  not  be 
unreasonable  or  result  in  undue  discrimination,  and  the  fifth  on  the 
[i^ronnd  that  a  refinery  is  not  an  instrumentality  of  transportation. 

A  glance  at  the  statements  hereinbefore  presented  casts  doubt  on 
Iho  second  contention. 

The  third  and  fourth  contentions  contain  the  crux  of  the  case, 
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We  have  here  a  somewhat  peculiar  situation*  The  rule  attacked 
is  in  the  western  classification  with  respect  to  traffic  carried  by  lines 
the  majority  of  the  mileage  of  which  is  (leaving  southern  territory 
out  of  consideration)  in  official  classification  territory,  and  the 
greater  portion  of  the  distance  the  traffic  was  carried  was  in  a  state 
which,  having  a  classification  of  its  own  and  normally  in  official 
classification  territory,  is  actually,  by  tariff  application,  in  all  three 
classification  territories.  Therefore,  so  far  as  the  estimated  weight 
is  concerned,  whether  crude  oil  is  actually  that  commodity  or  a 
petroleum  product  is  not  dependent  upon  its  character,  but  upon 
the  direction  in  which  it  moves. 

From  this  situation  it  results  that  by  rebilling  a  tank  car  of  crude 
petroleum  at  a  Mississippi  River  crossing  the  aggregate  charges  are 
lower  than  the  amount  charged  at  the  joint  rate  and  higher  esti- 
mated weight  To  illustrate :  A  car  of  oil  estimated  to  weigh  59,200 
pounds  at  7.4  pounds  per  gallon  could  in  1909  have  been  shipped 
through  from  Stoy  to  Ottumwa  at  rate  of  22.56  cents  per  100  pounds 
or  a  total  charge  of  $133.56.  On  a  commodity  rate  of  15  cents  and 
estimated  weight  of  6.4  pounds  per  gallon,  from  Stoy  to  East  Bur- 
lington, 111.,  or  Burlington,  Iowa,  the  charges  would  have  been 
$76.80.  On  the  fifth  class  rate  of  7.7  cents  and  estimated  weight  of 
7.4  pounds  the  charges  from  East  Burlington  to  Ottumwa  would 
have  been  $45.58,  a  total  charge  on  combination  of  $122.38.  Not- 
withstanding the  aggregate  of  intermediate  rates  is  slightly  higher 
than  the  through  rate,  complainant  could  have  saved  $11.18  by  rebill- 
ing at  East  Burlington;  and  on  shipments  to  Des  Moines  or  Sioux 
Falls,  inasmuch  as  the  distances  are  greater,  the  differences  would 
be  more  marked. 

In  LiUl  Carriage  Co.  v.  C,  K.  dk  S.  Ry.  Co.,  19  I.  C.  C.  Rep.,  16,  it 
was  held: 

The  minimum  weights  on  nil  carload  shipments  are  to  be  considered  at  part 
of  the  rates,  and  the  mere  fact  that  a  minimum  applicable  to  parts  of  a  com- 
binatlon  of  rates  may  be  higher  or  lower  than  the  minimum  applicable  to  ibe 
Joint  through  rate  does  not  overcome  the  presumption  of  unreasonableneas  In  a 
Joint  rate  and  minimum  in  excess  of  the  sum  of  the  locals  and  resulting  from 
the  respective  minima  applicable  thereto. 

From  the  tables  it  is  seen  that  gas  oil  from  Kansas  and  Missouri 
is  0.082  pounds  lighter  per  gallon  than  crude  oil  from  Colorado, 
Kansaa,  Louisiana,  and  Indian  Territory,  and  in  Kansas  they  weigh 
the  same.  The  lighter  oils,  illuminating  oil,  naphtha,  and  gasoline, 
move  in  greater  volume  in  the  east  than  do  the  heavier  oils  such  as 
lubricating  oil  and  crude  oil.  It  appears  that  western  oils  are 
heavier  than  eastern  oils.  Making  allowance  for  temporary  varia- 
tions, gas  oil  and  crude  oil  sell  at  approximately  the  same  price. 
They  are  both  used  for  making  gas. 
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Gas  oil  and  crude  oil  are  like  commodities,  transported  under 
substantially  similar  circimistances  and  conditions  as  to  rates  and 
carriage,  and  are  competitive. 

To  estimate  gas  oil  as  weighing  so  greatly  less  than  its  actual 
weight,  and  crudi  oil  in  excess  of  its  true  weight  is,  and  for  the 
future  will  be,  unjustly  discriminatory  against  crude  oil  and  the 
shippers  thereof,  and  unduly  preferential  to  gas  oil  and  the  shippers 
thereof. 

In  Davies  v.  /.  C.  R.  R.  Co.^  16  I.  C.  C.  Rep.,  376,  the  Commission 
said: 

The  estimated  weights  *  ^  •  are  intended  to  be  the  fair  average  actual 
weight,  and  are  not  fixed  for  the  purpose  of  giving  either  to  the  shipper  or  to 
the  carrier  an  advantage  in  the  matter  of  freight  charges.  On  the  contrary, 
snch  tariffs  are  established,  as  we  understand  them,  simply  to  expedite  the 
service  and  minimize  the  labor  and  expense  of  carriage. 

One  witness  for  complainant  testified  that  if  a  car  of  crude  oil 
"  hesitated  "  at  a  refinery  it  was  considered  no  longer  crude  oil. 
While  this  is  probably  exaggerated,  it  strongly  suggests  the  slight 
real  difference  between  gas  oil  and  crude  oil,  and  emphasizes  the 
inherent  unreasonableness  of  the  different  estimated  weights. 

We  are  not  impressed  with  the  contention  that  the  billing  of  the 
shipments  as  "  gas-making  oil "  vitiates  complainant's  claim  for 
reparation.  If  it  had  been  billed  as  gas  oil,  if  the  agent  at  point  of 
origin  had  not  been  fully  aware  that  the  oil  that  was  being  shipped 
was  crude  oil,  and  if  the  action  had  not  been  taken  as  a  protest 
against  the  higher  estimated  weight,  a  different  conclusion  might  be 
warranted. 

The  remaining  questions  to  be  considered  are  the  measure  of  dam- 
ages and  the  rule  for  the  future.  The  (Commission  can  award  only 
rate  damages. 

The  courts  have  held  that  under  the  equality  provisions  of  the 
law  the  shipper  who  receives  no  rebates  is  discriminated  against  by 
reason  of  other  shippers  having  been  so  favored,  and  has  a  right 
to  recover  in  the  amount  of  such  rebates  from  the  lawful  rate.  Penn- 
sylvania R.  R.  Co.  V.  International  Coal  Mining  Co.^  178  Fed.  Rep.,  1 ; 
Mitchell  Coal  cfe  Coke  Co.  v.  P.  R.  R.  Co.,  181  Fed.  Rep.,  403.  There 
has  here  been  no  departure  from  tariff  provision,  and  the  cases  are  cited 
to  show  that  damages  suffered  by  a  shipper  have  been  measured  by 
the  difference  between  the  rate  paid  by  such  shipper  and  the  lowest 
rate  paid  by  his  competitor,  even  though  the  favored  shipper  paid 
less  than  the  legal  rate. 

In  view  of  the  many  kinds  of  oils  weighing  more  than  the  esti- 
mated weights  and  defendants'  argument  that  it  was  a  fair  general 
average  scientifically  determined,  it  would  seem  that  the  scientific 
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asoertainment  would  not  have  been  disarranged  by  the  indusion  of 
crude  oiL 

We  are  of  the  opinicm  that  complainant  has  been  unlawfuUy  dam- 
aged  in  the  difference  between  the  estimated  weights  of  6.4  and  6.6 
pounds  per  gallon  and  7.4  pounds  per  gallon  on  all  of  its  shipments 
of  crude  oil  delivered  at  the  three  points  of  destination  before  named 
subsequently  to  February  14,  1909,  and  is  entitled  to  reparation  on 
those  bases  at  the  law  full  v  established  rates  in  effect  at  the  time  the 
several  shipments  moved,  with  interest  from  November  15,  1910. 

Complainant  may  submit  to  defendants  statements  of  the  ship- 
ments, which,  after  being  checked  and  verified  by  defendants,  will 
be  forwarded  to  the  Conmiission,  and  an  order  for  payment  of  the 
amounts  specified  will  be  issued. 

In  the  report  of  the  Commissioner  of  Corporations,  suprOj  it  is 

said: 

A  reflsonable  adjuntment  of  arbitrary  welgbtn  on  Kansas  oil  and  its  prodncta 
would  appear  to  be  to  fix  tbe  weii^ht  on  crude  oil  at  7J2  pounda;  on  naphtba, 
Ulnminating  oils,  and  lubricating  oils  at  6.4  pounds,  gas  oil  at  7.2  pounda,  and 
on  fuel  oil  remaining  after  tbe  refining  process  at  7.6  pounds. 

That  report  deals  with  the  Kansas  field,  not  the  entire  western 
classification  territory,  and  more  specifically  with  fuel  oil  as  compared 
with  crude  oil. 

We  will  not  now  enter  an  order  for  the  future  rule  for  estimating 
weights  on  oils.  Defendants  will  submit  to  the  Commission  a  rule 
under  which  crude  oil  and  gas  oil  which  weigh  approximately  the 
same  will  be  transported  at  the  same  estimated  weight  which  shall 
fairly  approximate  the  actual  weights.  If  such  action  is  not  taken 
on  or  before  March  1,  1912,  the  Commission  will  prescribe  the  rule. 

The  case  will  be  held  open  for  such  further  proceedings  as  may  be 
necessary. 
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No.  3288. 
R.  W.  SILVESTER  ET  AL. 

V. 

CITY  &  SUBURBAN  RAILWAY  OF  WASHINGTON  ET  AL. 


BuJmUtted  January  15,  1911,    Decided  January  8, 191%, 


• 
Complainants,  who  reside  on  the  electric  line  between  Washington,  D.  O.,  and 
Laurel,  Md.,  attack  the  schedule  of  single  fares  and  monthly  commutation 
fares  established  by  the  defendants  for  transportation  between  points  on 
their  line  in  Maryland  and  the  city  of  Washington;  Held^  That,  upon  tlie 
record,  said  fares  are  not  shown  to  be  unreasonable. 

Thompson  d:  Van  Sant  for  complainants. 
S.  RttsseU  Bowen  for  defendants. 

Report  of  the  Commission. 

By  the  Commission  : 

Complainants  are  residents  of  certain  villages  in  Maryland,  near 
the  city  of  Washington,  D.  C.,  and  they  travel  over  the  continuous  line 
formed  by  the  roads  of  the  defendants.  They  bring  this  petition  in 
their  own  behalf  as  well  as  for  the  traveling  public,  and,  in  substance, 
attack  defendants'  entire  schedule  of  rates  for  interstate  transporta- 
tion. The  defendant  City  &  Suburban  Railway  of  Washington  op- 
erates an  electric  line,  which  extends  from  Fifteenth  and  G  streets, 
N.  W.,  Washington,  D.  C,  hereinafter  referred  to  as  the  Treasury 
terminus  of  that  line,  east  and  north  through  the  District  of  Colum- 
bia 5.18  miles  to  the  boundary  line  of  the  district  near  the  town  of 
Mount  Rainier,  Md. ;  from  that  place  it  extends  4.77  miles  in  Mary- 
land to  Berwyn,  Md.,  a  total  length  for  the  whole  line  of  9.96  miles 
from  the  Treasury  to  Berwyn.  The  defendant,  Washington,  Berwyn 
&  Laurel  Electric  Railway  Company,  was  at  the  institution  of  this 
proceeding  a  separate  company,  but  its  property  has  since  been  taken 
over  by  the  City  &  Suburban  Railway.  The  tracks  of  the  Berwyn 
Si  Liaurel  road  have  always  been  continuous  with  those  of  the  City 
&  Suburban  Railway  and  extend  from  Berwyn  to  the  town  of  Laurel, 
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Md.,  a  distance  of  8.95  miles.  The  total  length  of  the  entire  line,  now 
owned  by  the  City  A  Suburban  Railway,  from  the  Treasury  to 
Laurel  is  18.9  miles,  and  the  road  will  be  referred  to  herein  as  the 
Laurel  line. 

The  petition  sets  forth  the  present  fares  and  those  which  the  peti- 
tioners deem  reasonable  and  ask  this  Commission  to  establish  for  the 
future.  Briefly  stated,  the  prayers  of  the  petition  are  for  a  length- 
ening of  the  fare  zones  in  Maryland,  a  i^uction  in  commutation 
fares,  and  an  increase  in  the  number  of  trips  allowed  on  commuta- 
tion tickets  within  a  calendar  month  from  62  to  62.  Within  the 
District  of  Columbia,  by  act  of  Congress,  street  railways  are  required 
to  carry  passengers  for  a  5-cent  fare  and  to  sell  six  tickets  for  25 
cents,  each  ticket  entitling  the  holder  to  one  ride.  Beyond  the 
District  of  Columbia,  in  Maryland,  the  Laurel  line  has  divided  its 
territory  into  zones  of  approximately  two  and  one-half  miles  each. 
In  the  followin^^  table  will  be  found  the  names  of  the  stations  in- 
volved in  this  proceeding;  the  distance  of  each  station  from  the 
Treasury  in  Washington;  the  present  rates,  single  fare,  and  52-trip 
monthly  commutation  ticket,  the  single  fare  being  based  upon  the 
use  of  a  ticket  within  the  district;  and  the  rates  asked  by  complain- 
ants, both  single  fare  and  62-trip  monthly  commutation  ticket : 
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For  the  purposes  of  this  report  it  may  be  assumed  that  each  pas- 
senger would  take  the  car  at  Uie  Treasury  on  the  outgoing  trip  and 
leave  the  car  at  that  point  on  the  incoming  trip;  for  on  this  line 
within  the  district  the  passenger  has  the  option  at  five  track  crossingB 
to  take  transfers  which,  without  additional  payment,  entitle  him  to 
ride  to  other  points  in  the  city  of  Washington.  The  Treasury  is  near 
the  business  and  official  center  of  the  city,  and  as  a  point  of  origin 
and  destination  it  may  be  assumed  to  represent  a  fair  average  of  the 
actual  trips  paid  for  over  the  lines  of  the  defendants  to  and  from 
suburban  points.  On  this  assumption  the  revenues  from  single  fares 
per  pu&benger  mile  as  they  now  are  and  as  petitioned  in  this  com- 
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plaint  may  be  compared ;  and  the  revenues  from  commutation  tickets 
per  trip  may  also  be  compared,  as  set  forth  in  the  following  table : 
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The  line  of  the  defendants  beyond  the  city  limits  is  what  is  ordi- 
narily known  as  a  suburban  electric  trolley  line.  It  was  built  near 
and  practically  parallel  to  the  tracks  of  the  Baltimore  &  Ohio  Rail- 
road between  Hyattsville  and  Laurel ;  and  it  is  evident  that  its  fares 
must  bear  some  relation  to  those  charged  by  the  steam  railroad  or  it 
would  get  very  little  business.  The  distances  to  Washington  via 
the  Baltimore  &  Ohio  Railroad  and  via  the  Laurel  line  are  not  the 
same.  This  is  not  due  solely  to  the  fact  that  the  steam  road  has  its 
terminus  at  the  Union  station,  more  than  a  mile  east  of  the  Treasury, 
but  also  to  the  fact  that  the  tracks  are  not  parallel  within  the 
district. 

The  charges  of  the  Baltimore  &  Ohio  Railroad  for  its  various 
tickets  to  and  from  the  stations  named  are  as  follows : 
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A  compari.^on  of  the  charges  of  the  steam  and  electric  lines  dis- 
closes that  for  single  or  round  trips  the  electric  line  is  invariably  the 
cheaper.  The  monthly  commutation  tickets  of  the  electric  line,  for 
the  stations  named,  are  cheaper  in  each  instance  than  the  commu- 
tation tickets  issued  by  the  steam  line  monthly.  It  should  be  borne 
in  mind,  however,  that  the  electric  line  issues  monthly  tickets  good 
only  for  52  trips  within  the  month  named,  whereas  the  steam  road^s 
monthly  ticket  covers  60  trips.     If,  therefore,  the  comparison  be 
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made  on  the  basis  of  the  cost  per  trip,  it  will  be  seen  that  the 
charges  of  the  electric  line,  per  commutation  trip,  are  lower  to 
Hyattsville  and  Riverdale  than  those  of  the  steam  road  and  higher 
than  those  of  the  steam  road  for  all  other  stations.  The  complain- 
ants insisted  that  the  comparison  of  the  commutation  charges  of 
the  electric  and  steam  roads  be  made  between  the  52-trip  monthly 
tickets  of  the  electric  line  and  the  180-trip  quarterly  tickets  of  the 
steam  line.  Such  a  comparison  would  not  be  proper  for  obvious 
reasons,  among  which  may  be  mentioned  the  fact  that  even  the  steam 
road  has  not  seen  fit  to  make  its  monthly  ticket  approximate  the 
price  of  its  quarterly  ticket  It  is  to  be  observed  also  that  the  service 
offered  by  the  two  roads  is  not  identical  in  any  particular.  The 
steam  road  lands  its  passengers  at  the  Union  Station,  within  a  short 
distance  of  the  Capitol,  the  Government  Printing  Office,  and  the 
Census  Office.  The  electric  line,  by  transfer,  takes  its  passengers  to 
nearly  every  portion  of  the  District  of  Columbia.  If  the  passenger 
on  the  steam  road  wishes  to  go  to  the  Treasury,  or  elsewhere  in  the 
district  beyond  the  usual  short  walking  distance,  it  will  cost  him 
an  additional  car  fare,  whereas  the  passenger  on  the  electric  line 
may  obtain  a  transfer  to  most  places  in  the  district  without  addi- 
tional fare. 

The  record  contains  testimony  to  the  effect  that  the  present  charges 
do  not  give  defendants  a  fair  return  on  the  value  of  their  property ; 
but  in  the  view  we  take  of  this  case  it  is  not  necessary  to  go  into  that 
phase  of  the  question.  The  one-way  fares  here  involved  are  slightly 
less  per  passenger  mile  than  those  established  by  the  Commission  in 
Becdl  v.  W.  A.d;  M.  V.  Ry.  Co.,  20  I.  C.  C.  Rep.,  400;  and  the  com- 
mutation fares  are  a  trifle  less  for  similar  distances  than  those  ap- 
proved in  Boyle  v.  6.  F.  eft  O.  D.  R.  R.  Co.,  20  I.  C.  C.  Rep.,  282. 
The  fares  for  single  trips  by  the  electric  line  are  lower  from  every 
station  than  those  by  the  steam  line;  they  are  even  lower  than  the 
mileage  rates,  at  2  cents  per  mile  under  the  1,000-mile  ticket,  and  on 
the  record  before  us  we  can  not  find  that  they  are  unreasonable  or  un- 
just. Neither  do  we  find  any  justification  on  the  record  for  extending 
the  defendants^  zones.  Nor  do  we  find  that  the  commutation  fares  are 
in  violation  of  the  act.    The  complaint  will  be  dismissed. 

It  clearly  appears  from  the  record  that  defendants  are  and  have 
been  for  some  years  engaged  in  the  transportation  of  passengers  by 
railroad,  by  continuous  carriage,  from  points  in  the  District  of  Co- 
lumbia to  points  in  the  state  of  Maryland,  and  vice  versa;  but  they 
have  never  filed  with  the  Commission  and  posted  a  tariff  covering 
their  charges  for  this  service^  as  required  by  section  6  of  the  acL 
Defendants  will  be  expected  to  comply  with  the  provisions  of  law 
resiH.'cting  the  filing  and  posting  of  tariffs. 
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No.  3786. 
RAILROAD  COMMISSION  OF  NEVADA 

V. 

NEVADA-CALIFORNIA-OREGON  RAILWAY  AND  SIERRA 

VALLEYS  RAILWAY  COMPANY. 


Submitted  June  IS,  1911.    Decided  January  9,  1912. 


1.  The  fact  that  the  defendants*  division  of  the  Joint  rate  from  Sacramento 

via  Reno  to  Nevada-California-Oregon  points  is  considerably  lower  than 
tlie  Nevada-California-Oregon  local  rates  from  Reno  to  the  same  points 
does  not  amount  to  undue  discrimination  by  the  Nevada-Califomla- 
Oregon  Railway  against  Reno. 

2.  The   present   local   rates  of   the   Nevada-Califomia-Oregon   Railway   from 

Reno  are  not  found  unreasonable. 

E.  F.  Bartine^  J.  F.  Sfuiughnessy^  W.  H.  Simmons,  Cleveland  H. 
H.  Baker,  and  E.  H.  Walker  for  Railroad  Commission  of  Nevada. 

A^.  J.  Barry  and  /.  M.  Crawley  for  the  Nevada-Califomia-Oregon 
Railway  and  Sierra  Valleys  Railway  Company. 

Report  of  the  Commission. 

Lane,  Commissioner: 

The  complainant  in  this  case,  the  Railroad  Commission  of  the 
state  of  Nevada,  on  behalf  of  certain  merchants  resident  at  Reno, 
alleges  (1)  that  there  is  undue  discrimination  against  Reno  in  that 
the  rates  charged  from  Reno  to  the  several  points  on  defendants' 
lines  are  higher  than  the  division  of  the  joint  rate  from  San  Fran- 
cisco or  Sacramento  received  by  defendants  for  the  same  hauls; 
and  (2)  that  the  local  rates  charged  from  Reno  to  t>oint8  on  de- 
fendants' lines  are  unreasonable  per  se.  The  entire  schedule  of 
class  and  commodity  rates  northbound  is  brought  in  issue,  and  a 
new  list  of  commodity  rates  is  proposed. 

The  Nevada-Califomia-Oregon  Railway  is  a  narrow-gauge  line 
extending  184  miles  northerly  from  Reno  into  northeastern  Cali- 
fornia, Alturas  being  the  terminal  at  the  time  of  hearing.  From 
Plumas,  on  the  line  of  this  road  34  miles  from  Reno,  the  Sierra  Val- 
leys Railway  reaches  37  miles  westerly  to  Mohawk,  or  Clio,  as  it 
is  now  known.  For  a  number  of  years  this  branch  line  has  been 
under  the  management  and  control  of  the  Nevada-Califomia-Ore- 
gon Railway,  and  is  now  owned  by  it  under  foreclosure  of  mort- 
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The  Southern  Pacific  Company  connects  with  the  Nerada-Galift^- 
nia-Oregon  at  Beno.    A  joint  tuiff  on  traffic  from  California  pcuuta 


on  the  Southern  Pacific  is  in  force,  but  all  goods  must  be  tranaferred 
to  narrow-gauge  cars  at  Reno.  The  Western  Pacific  crosses  the 
Nevada-California-Oregon  and  maintains  a  transfer  station  for  east- 
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bound  and  westbound  goods  at  Doyle,  67  miles  from  Reno.  West 
of  the  main  line,  the  Western  Pacific  parallels  the  Sierra  Valleys 
Railway  throughout  the  latter's  entire  length.  The  accompanying 
map  shows  the  situation. 

According  to  the  evidence,  the  Nevada-Califomia-Oregon  runs 
through  a  comparatively  improductive  country,  jdelding  little  or  no 
traffic  for  the  first  75  miles.  From  Hot  Springs,  Madeline,  and 
Alturas  considerable  traffic  is  forwarded  by  team  to  the  surrounding 
country,  these  three  points  receiving  71^  per  cent  of  the  northbound 
business  and  45  per  cent  of  the  southbound. 

The  bulk  of  the  northbound  traffic  of  the  Califomia-Nevada- 
Oregon  Railway  is  through  traffic  originating  in  Sacramento  and 
destined  to  a  competitive  territory  which  is  served  by  the  Southern 
Pacific  and  the  Western  Pacific  as  well  as  the  Califomia-Nevada- 
Oregon  Railway.  The  chief  competitive  areas  are  Surprise  Valley, 
which  is  reached  by  team  hauls  from  Gerlach  on  the  Western  Pacific 
and  Alturas  on  the  Califomia-Nevada-Oregon  Railway,  and  the 
group  of  towns  represented  by  Adin  and  Bieber,  which  are  reached  by 
team  hauls  from  Bartle,  on  the  McCloud  River  road,  a  branch  of  the 
Southern  Pacific,  and  Madeline  on  the  Califomia-Nevada-Oregon 
Railway. 

The  situation  in  Suprise  Valley  is  indicated  by  the  following  rate 
comparison.  From  Sacramento  to  Gerlach  on  the  Western  Pacific 
the  rates  are: 

Class....    12345ABCDE 
Rate....  115    96      86      69    57.5  57.5     44       38       32       29 

From  Sacramento  to  Alturas  on  the  Califomia-Nevada-Oregon 
Railway  the  joint  rates  are: 

Class....     1         2345ABODE 


Rate....  145    126     116   99    87.5  87.5     73       68     65.5  55.5 

The  wagon  haul  to  Cedarville  is  25  miles  from  Alturas  and  78 
miles  from  Gerlach,  and  the  California-Nevada-Oregon  gets  most  of 
this  business;  while  the  wagon  haul  from  Alturas  to  Eagleville  is  41 
miles,  from  Gerlach  62  miles,  so  that  the  Western  Pacific  gets  this 
business.    The  traffic  to  surrounding  territory  is  divided. 

The  competition  in  the  Adin  and  Bieber  territory  is  as  follows: 
From  Sacramento  to  Bartle  via  the  Southern  Pacific  and  the  Mc- 
Cloud River  Railroad  is  294  miles.  From  Sacramento  to  Madeline 
via  the  Southern  Pacific  and  the  Califomia-Nevada-Oregon  is  298 
miles.  Adin  is  60  miles  from  Bartle  and  35  miles  from  Madeline  by 
team  haul.  Bieber  is  49  miles  from  Bartle  and  50  miles  from 
Madeline.    At  the  time  of  the  hearing  the  rate  adjustment  was  so 
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mads  that  practically  all  the  Bieber  tonnage  came  throufi^  Bartie, 
while  all  the  AdiD  tonnage  came  through  Madeline.  Since  the  hear- 
ing the  third  and  fourth  cUsb  rates  from  Sacramento  to  Bartle  hare 
been  reduced.  Furthermore,  all  the  joint  class  rates  from  Sacra- 
mento to  Madeline  have  heeo  reduced.  We  have  no  evidence  of  the 
present  distribution  of  the  tonnage,  but  the  changes  in  rates  indicate 
that  an  active  competition  for  this  territory  is  now  in  progress. 

Since  the  time  of  the  hearing  in  this  case  a  new  joint  tariff  has 
been  issued  cancelling  the  joint  rates  then  in  effect  from  Sacramento 
and  San  Francisco  to  points  on  the  Nevada-Califomia-Oregon  Bail- 
way  and  also  a  new  local  tariff  cancelling  the  rate  from  Beno  to 
points  on  the  Xevada-California-Oregon  Bailway.  This  new  local 
tariff  will  be  effective  December  15.  Since  reparation  is  not  asked 
f<»',  but  a  determination  of  rates  for  the  future,  we  shall  confine  our 
attention  to  a  consideration  of  the  rates  at  present  effective,  rather 
than  those  effective  when  the  hearing  was  held. 

First,  let  us  consider  whether  the  difference  between  the  local  rates 
of  the  Nevada-Califomia-Oregon  Railway,  as  compared  with  the 
Nevada-Califomia-Oiegon  division  of  the  through  rates  fnHn  Sacra- 
mento via  Reno  to  points  on  the  Nevada-Califomia-Oregon  Railway 
involves  undue  discrimination  against  Reno  as  the  petition  alleges. 

The  present  joint  class  rates  from  Sacramento  to  Alturas  (288 
miles)  are: 

Claw....   J 2 3      4       S       .A      B     C      D       E^ 

Bale....    1K>      13S      110   W    H7.5    87.5  73  flS    66.5  fiS. 5 

The  divisions  of  these  joint  rates  are  as  follows: 


The  local  rates  from  Sacramento  to  Reno  (154  miles)  are — 

n«»i....    I 2       3       ■t^S A        B__C D K^ 

Rate....  S5      71      64      51       43      43       34        28       25       21 

The  local  rates  fnHn  Reno  to  Allura.<i  (184  miles)  are— 

Claan....    I        2       3       4 5 A        »_  C D        E 

lute....  130  123  lie  M   g2   83   55   50   42   43 

Thus  it  appears  that  the  Southern  Pacific  division  of  the  joint 
rates  to  Alturaa  almost  equals  its  local  rates  in  the  highw  dabsei 
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and  actually  exceeds  its  local  rat«s  in  the  three  lower  claaaes.  Kef> 
erence  to  the  tariffs  also  shows  that  the  Southern  Pacific  dirinon  ol 
the  joint  rates  to  Madeline  exceeds  the  local  rates  in  the  seven  lower 
classes  and  its  division  of  the  joint  rate  to  Hot  Springs  exceeds  its 
local  rate  in  all  classes. 

In  the  case  of  the  Nevada-Califomia-Oregon  Railway,  however, 
its  local  class  rates  from  Reno  to  Alturas  considerably  exceed  its 
division  of  the  joint  rate  as  is  shown  by  the  following  comparison: 


I.  C.  C.  No.  T1,  tUtctin  Mti.  31, 1911. 

The  comparison  above  is  bnsed  on  the  rates  to  Alturas;  the  rates 
to  Madeline  and  Hot  Springs  show  similar  conditions.  Does  this 
difference  amount  to  an  undue  discrimination  against  Reno  in  favor 
of  Sacramento?  A  wide  spread  is  apparent  between  the  local  rate 
and  the  Nevada-Califomia-Oregon  division  of  the  through  rate.  If 
the  Nevada-Califomia-Oregon  Railway  was  alone  responsible  for 
this  wide  divergence,  we  would  be  forced  to  find  unreasonable  dis- 
crimination. The  evidence,  however,  shows  very  dearly  that  the 
division  of  the  through  rate  is  practically  beyond  the  control  of  the 
Nevada-Califomia-Oregon  Railway  and,  further,  that  the  joint  rates 
are  the  result  in  no  small  part  of  competitive  conditions  at  Sacra- 
mento which  do  not  correspondingly  affect  the  Reno  local  rates.  The 
evidence  shows  two  things: 

1,  That  the  present  joint  tariff  was  forced  on  the  Southern  Pacific 
and  the  Nevada- California -Oregon  by  the  Hdvent  of  the  Western 
Pacific,  which  has  already  taken  from  the  Nevada-Califort)ia-OregOD 
most  of  its  business  along  its  Sierra  line,  and  which,  by  quoting 
low  rates  to  Gerlach,  Nev.,  has  secured  the  Eagleville  business  and 
affords  potential  competition  to  other  points  in  Surprise  Valley 
which  are  now  reached  by  teams  from  Alturas.  Furthermore,  the 
joint  rates  are  lower  because  of  the  competition  of  the  Shasta  line 
of  the  Southern  Pacific  for  the  business  at  Adin  and  Bieber  via 
liartle.  Disregarding  the  evidence  offered  to  prove  water  competi- 
tion u[>  Ihc  Sacramento  River,  we  are  forced  to  conclude  that  the 
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route  from  Sacramento  to  Nevada-CSalifomia-Or^gon  points  via 
Reno  is  undoubtedly  in  competition  with  the  Bartle  route  and  with 
the  Western  Pacific  via  Doyle  to  all  points  on  the  Neyada-Califomia- 
Oregon  Railway. 

2.  The  Nevada-Califomia-Oregon  Railway  must  take  what  divi- 
sion of  the  through  rate  it  can  get  from  the  Southern  Pacific 
Seventy-three  per  cent  of  the  northbound  tonnage  of  the  Nevada- 
Califomia-Oregon  Railway  was,  up  to  the  time  of  the  hearing,  re- 
ceived by  it  from  the  SouUiem  Pacific  at  Reno.  From  the  evidence 
it  appears  that  a  part,  at  least,  of  this  tonnage  could  be  diverted  by 
the  Southern  Pacific  so  as  to  go  by  its  Shasta  branch  to  Bartle  rather 
than  by  the  Nevada-Califomia-Oregon  Railway  to  Madeline.  It 
would  be  to  the  advantage  of  the  Southern  Pacific  to  so  route  its 
freight  destined  for  the  Adin-Bieber  territory,  since  its  mileage  by 
that  route  would  be  much  greater.  Only  by  allowing  the  South- 
em  Pacific  to  have  the  lion's  share  of  the  division  via  Reno  can  the 
Nevada-California-Oregon  Railway  secure  this  traffic  at  all. 

We  can  see,  then,  good  reasons  why  the  through  rate  may  reason- 
ably be  less  than  the  combination  rate  via  Reno,  and  also  why  the 
spread  between  the  Nevada-Califomia-Oregon  local  rate  and  the 
Nevada-Califomia-Oregon  division  of  the  through  rate  may  be  con- 
siderable without  amounting  to  undue  discrimination  against  Reno 
on  the  part  of  the  Nevada-Califomia-Oregon  Railway. 

It  is  a  matter  of  every-day  observation  that  a  through  rate  may 
properly  be  less  than  the  sum  of  the  locals.  It  is  urged  in  this  case, 
however,  that  since  the  through  freight  must  all  be  transferred  at 
Reno  there  is  no  excuse  for  this  difference  here.  It  is  true  that  the 
extra  expense  occasioned  by  the  transfer  should  tend  to  equalise 
the  through  rate  and  the  sum  of  the  locals,  but  the  general  princi- 
ple remains  that  a  through  rate  may  well  be  lower  than  the  sum  of 
the  locals,  although  the  cost  of  service  is  the  same,  if  the  lower 
through  rate  is  forced  by  competition  which  does  not  affect  the  local 
rates. 

In  dismissing  that  part  of  the  complaint  which  alleges  discrimi- 
nation because  of  the  wide  spread  between  the  Nevada-Califomia- 
Oregon  local  rate  and  the  Nevada-Califomia-Oregon  division  of 
the  through  rate  we  can  not,  however,  shut  our  eyes  to  the  fact  that 
this  difference  in  the  rates  is  very  prejudicial  to  the  interests  of 
Reno,  and,  therefore,  we  are  impelled  to  scrutinize  carefully  the 
local  rates  of  the  Nevada-Califomia-Oregon  Railway  to  determine 
whether  they  are  not  in  themselves  unreasonable. 

In  considering  the  reasonableness  of  a  whole  schedule  of  rates 
we  may  well  at  the  outset  make  inquiry  as  to  the  general  financial 
condition  of  the  railroad.    The  complainant  has  made  a  comparison 
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of  the  receipts  and  expenditures  of  the  Neyada-Califomia-Oregon 
Railway  for  four  years,  as  follows: 


Year  endiog 
June  30— 

OrosB 
Mrnincs. 

Operating 
expenaeB. 

Avenge 
rate  per 
toD-mile. 

Oper- 
ating 
ratio. 

Net 

operating 
revenae. 

Freight 
revenue. 

Dividend  on  capital 
■took. 

Amoont. 

Kind. 

1007 

$267,306.58 
338,668.20 

406,668.10 
447,857.17 

$110,107.72 
171,566.07 

177,811.35 
218,604.84 

$0.03821 
.04848 

.06662 
.04735 

Per  cent 
44.60 
50.66 

43.72 
48.81 

$148,107.86 
167, 103. 13 

228,856.75 
220,252.33 

$160,851.23 
200,233.25 

253,100.36 
268,721.00 

$30,000 
37,500 

52,000 
52,000 

PtreenL 

1006 

lOUO 

1010 

#  V 

' 

1  Preferred. 


'Commoa 


These  figures  show  an  increase  in  gross  earnings  of  67.54  per  cent 
in  1910  over  1907,  together  with  an  increase  of  83.4  per  cent  in  oper- 
ating expenses,  54.79  per  cent  in  net  operating  revenue,  and  73.33 
per  cent  in  dividends  paid.  This  would  seem  to  indicate  a  progressive 
increase  in  the  prosperity  of  the  road.  Some  of  this  increase  would 
appear  to  have  resulted  from  the  extensions  of  the  road  in  1907  nnd 
1908,  as  shown  in  the  following  comparison  of  revenue : 

Comparison  of  revenue^  1907-1910. 


1 

Year. 

Mneage. 

Freight 
revenae. 

Passenger 
revenue. 

Total  reva- 

noefrom 

transpo^ 

Utkm. 

1007 

143.84 
164.24 
184.01 
184.01 

$160,735 
200.233 
253.100 
268,721 

$81,023 
102,480 
124,166 
147,140 

$267,808 

1006 

333,725 

1909 

400,830 

1010 

442,286 

These  figures,  however,  indicate  little  as  to  the  present  or  future 
earnings  of  the  road,  because  since  March,  1910,  the  whole  condition 
of  its  traffic  has  been  changed  by  the  advent  of  the  Western  Pacific 
and  the  resulting  loss  of  business  and  reductions  in  joint  and  local 
rates.  The  table  compiled  by  the  complainant  shows  the  financial 
condition  of  the  road  from  June  30,  1907,  to  June  30,  1910.  During 
this  time  the  joint  tariff  (83-B)  quoted  a  minimum  rate  of  $2.20 
from  Sacramento  to  Alturas,  $1.85  to  Madeline,  and  $1.55  to  Hot 
Springs  on  all  classes.  Since  then  the  Nevada-Califomia-Oregon 
Railway  established  with  the  Southern  Pacific  Company  its  first 
joint  class  tariff  (No.  44,  effective  April  30,  1910),  and  thereunder 
the  Nevada-Califomia-Oregon  Railway  was  allowed  a  division  much 
lower  than  it  had  previously  received  on  through  traffic.  But  on 
March  21,  1911,  another  joint  tariff  (44-A)  became  effective,  still 
further  reducing  most  of  the  class  rates  and  many  of  the  commodity 
rates.  Below  is  a  table  showing  the  reduction  in  the  Nevada-Cali- 
fomia-Oregon  division  of  the  through  class  rates,  effected  by  Joint 
Tariff  No.  44-A,  which  came  into  operation  subsequent  to  the  period 
on  which  complainant  based  its  argument  that  the  road  is  prosperous. 
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RedmctUm  In  dMHon  of  the  through  ^omm  nUet. 

8ACRAMENTO  TO  ALTURA& 


ClaM. 

1 

2 

8 

4 

5 

A 

B 

C 

D 

B 

NeTMtakCaUfonii^OncoQ  dirU 
Hob  of  joint  r»te  bofon  Mar. 
21,1911 

OnKf. 
88.74 

78.90 

Omit. 
80.28 

68.60 

OmtM. 

72.40 

68.10 

OtnlM. 
63.60 

58.80 

OeniM, 

58.80 

47.60 

Otmt$. 
6196 

47.60 

Ctnu. 
34.84 

89.70 

Omtt. 
84.84 

87.00 

28.81 
80.» 

28.  SI 

NeTMlft-C«UlorBi»^R«oa  dWi- 
tloo  of  joint  rmto  ftftiv  lUr. 
21,1011 

80l90 

Roduction 

9.84 

11.48 

9.80 

9.80 

11.2 

7.88 

TncrnuB 

4.86 

X16 

1.89 

1.88 

SACRAMENTO  TO  MADELINE. 


N^Tmdft-C»lifonii»^>nffoii  dlTi- 
tion  of  joint  rmta  before  M«r. 
21.1911 

88.74 

7a  06 

80.03 
6a88 

7X40 
56.05 

63.60 

47.83 

58.40 
4X28 

54.96 
4X28 

84.84 

29.96 

84  84 
28.27 

28.81 
2X96 

28b  81 

NeTMU<;aUflDniift-Ofecon  divf. 
lion  of  joint  nto  After  Mar. 
21.1911 

2X8i 

17.68 

19. 1£ 

16.35 

U.86 

16.52 

1X70 

4.88 

6.57 

5.86 

6.86 

SACRAMENTO  TO  HOT  SPRINO& 


N^rad^CaliforafaKOncon  dlvi- 
rion  of  joint  rata  before  Mar. 
21, 1911 

5X96 
48.00 

47.29 
4a  80 

43.38 

86.62 

58.  r4 
29  S7 

34.ft5 
25.07 

34.85 

25.07 

19.20 
15.29 

19.02 
14.76 

16.18 
11.66 

16.18 

Norad^CaUfornia-Otecon  dlTi- 
lion  of  joint  rata  aftar  Mar. 
S1.1911 

11.88 

Reduction 

4.96 

6.40 

6.76 

8  17 

9  78 

0.78 

X91 

4.26 

4.62 

4.a 

As  already  noted,  at  the  time  of  the  hearing  78  per  cent  of  the 
northbound  traffic  of  the  Nevada-Califomia-Oregon  Railway  moved 
under  joint  rates.  From  this  it  appears  that  on  the  greater  part  of 
the  northbound  traffic  a  very  substantial  reduction  has  taken  place 
in  the  Nevada-Califomia-Oregon  Railway^s  freight  receipts  since 
the  hearing. 

But  not  only  have  the  freight  receipts  per  100  pounds  been  re- 
duced, but  the  joint  tonnage  also  has  been  lessened.  The  evidence 
showed  that  the  Nevada-Califomia-Oregon  Railway  had  lost  to  the 
Western  Pacific  practically  all  the  tonnage  to  Mohawk  on  the  Sierra 
Line.  Besides,  part  of  the  73  per  cent  northbound  tonnage  which  the 
Nevada-California-Oregon  previously  received  from  the  Southern 
Pacific  at  Reno  is  now  being  received  by  it  from  the  Western  Pacific 
at  Doyle,  so  that  its  haul  is  shorter  and  its  division  of  the  joint  rate 
appears  to  be  corres|x>ndingly  le.ss, 

Furthennore,  it  should  be  noted  that  since  the  four  years*  period 
cited  by  complaint  as  showing  the  prosperous  condition  of  the 
Nevada-Califomia-Oregon  Railway  there  has  been  a  considerable 
reduction  in  the  local  rates.  On  June  Ti,  1910,  a  tariff  went  into  effect 
which  reduced  class  rates  and  added  several  commodity  rates  at 
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the  request  of  Eeno  shippers.    The  local  class  rates  before  and  after 
June  5,  1910,  are  compared  below : 

Local  rate*  before  and  after  June  S,  1910. 

RENO  TO  ALTDRAS  <1H.1  Hn.RB). 


RENO  TO  HADELTOS  (IM  HILE8). 


fUhr.! 

1«0 
IM 

143 
103 

uo 

tit 

lOO 

100 

u 

U 

« 

SI 

" 

» 

11 

» 

» 

8 

S 

3 

BENOT 

0  HO 

TAP 

ING£ 

(U  MILES 

ca 

Be 

a 

M 

a 

SI 

33 

37 

;: 

,, 

a 

10 

'* 

' 

w 

16 

> 

1 

" 

This  indicates  that  on  the  27  per  cent  of  northbound  traffic  which 
moves  out  of  Reno  on  local  class  rates  there  have  been  comparatively 
recent  reductions  varying  from  2  cents  to  65  cente  per  100  pounds. 

The  result  of  all  these  changed  conditions — lower  local  rates  from 
Reno,  lower  joint  rates  from  Sacramento,  strong  competition  b;  the 
Western  Pacific — is  strikingly  shown  by  the  following  comparison  of 
freight  earnings  of  the  Nevada-Califomia-Oregon  Railway : 


FnlchtouDlDii. 

1IM.UL 

*^^' 

Iflrogntht 

iltll. 

D«««. 

»,M3.33 
U,T3S.B3 

»,mio 

3!;E;S 

3§,0M.31 

a,iw.6S 

3(|ou!34 

33B3S.S 
1»:»O.OT 

1T;4m!«7 
18.030. W 

l»10. 

e,'.iao'.M 

4,106.W 

7,iM.n 
g,6ea.o« 

i.fOI.Tt 

IT.  no.  31 
i,TM.n6 

wiMlTO 

I»l. 

1,34T.» 

i'.tos.oa 

ai3,m.n 

3I3,09S.t6 
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The  complainant  answered  this  exhibit  by  pointing  out  that  it 
included  three  abnormally  low  months — January,  February,  and 
March,  1911 — and  proffered  the  opinion  that  if  the  figures  for  May 
and  June  were  available  the  average  for  the  previous  four-year 
period  would  be  maintained.  An  examination  of  the  complete 
annual  report  of  the  Nevada-Califomia-Oregon  Railway  for  the  year 
ending  June  80,  1911,  however,  only  confirms  the  conclusions  sug- 
gested. 

With  the  new  material  furnished  by  this  report  before  us  a  com- 
parison of  the  last  five  years  will  be  enlightening : 


Ytarendinc 
Jixim30— 

Oroa 
etfninp 

Opw- 

fttbif  ex- 

ptniw 

Artnf 
rmtoper 
Um-^il*. 

Oper- 

fttinf 
rmtio. 

Nttop- 

cntiac 

ravaniM. 

FrmUfht 
rtveniM. 

Dhrfcleod  on 
otplUl  atock. 

HllllMT 

to  credit 
•ooount 

Amount. 

Kind. 

proflt 

1907 

8367.306 
338.668 

406.668 

447.867 
338.967 

8119. 197 
171.666 

m.8ii 

318.604 
343.993 

80.03831 
.04848 

.06663 

.04736 
.04303 

Percent, 
44.6 

6a6 

43.7 

48.8 

71.6 

$148,107 
167. 103 

338.866 

339.363 
96,976 

8160.851 
309.333 

363,199 

368,731 
194.343 

830.000 
87.600 

63,000 

Perct. 
>4 
*6 

8380.984 

1908 

399.390 

1909 

\    4aiL«ii 

1910 

63,000  7       \i^    479. M8 

1911 

33,800           11 

f     471,  OOt 

iPrefeiTed. 


*  Common. 


Thus  it  becomes  clear  that  the  financial  condition  of  the  Nevada- 
Califomia-Oregon  Railway  has  radically  changed  in  the  last  year 
or  so.  The  gross  earnings  have  decreased  by  over  one  hundred  thou- 
sand dollars  (1910-1911),  while  operating  expenses  have  increased, 
80  that  the  operating  ratio  has  jumped  from  less  than  50  per  cent 
to  over  70  per  cent  The  result  is  that  no  dividends  were  paid  dur- 
ing the  past  year  on  the  $1,450,000  of  common  stock,  and  only  3  per 
cent  was  paid  on  the  $750,000  of  preferred  stock.  The  road  has 
obviously  had  a  leaner  year  than  for  some  time  past. 

The  gross  earnings  have  decreased  not  only  because  the  ton-mile 
rate  has  been  reduced  by  tariff  changes,  but  also  because  the  tons 
carried  have  fallen  off  from  57,748  tons  in  1909  and  54,707  tons  in 
1910  to  onlv  42,024  tons  in  1911. 

On  the  other  hand  the  operating  expenses  have  increased.  During 
the  past  year  the  item  for  maintenance  of  roadway  and  track  under 
the  heading  of  Maintenance  of  Way  and  Structure  is  $91,733.07* 
This  is  37  per  cent  of  the  total  operating  expense  and  seems  abnor- 
mally large  for  this  road.  But  it  appears  that  extensive  renewals 
have  been  made  in  the  road,  for  259  tons  of  steel  rails  have  been  laid 
during  the  year,  as  compared  with  104  tons  in  1910  and  practically 
none  in  1909.  This  increase  in  the  renewal  work  has  led  to  a  great 
increase  in  the  number  employed  and  in  the  total  wages  paid. 
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It  should  be  recalled  that  since  the  hearing,  besides  the  reduction 
in  joint  rates,  the  Nevada-Califomia-Oregon  Railway  has  volun- 
tarily introduced  several  new  local  commodity  rates  and  has  also 
filed  a  new  local  tariff  to  become  effective  December  15,  1911,  which 
further  reduces  the  fourth  class  rate,  effective  since  June  30,  1910, 
between  Reno  and  Alturas  from  $1.10  to  99  cents,  as  well  as  lowering 
some  commodity  rates  and  introducing  certain  new  ones  to  Alturas. 
Since  the  northbound  tonnage  contains  a  large  portion  of  fourth 
class  matter,  this  latest  reduction  of  11  cents  per  100  pounds  will 
effect  quite  a  saving  to  Reno  shippers. 

In  view  of  this  financial  showing  and  of  the  manifest  purpose  of 
the  road  to  reduce  its  rates  to  suit  new  conditions,  any  further  re- 
duction by  the  Commission  at  present  seems  unwarranted,  especially 
when  we  find  that  local  rates  in  Nevada  on  other  small  roads  are  on 
an  exceptionally  high  scale. 

In  conclusion  it  may  be  pointed  out  that  the  real  basis  of  the  com- 
plaint is  the  fact  that  Reno  merchants  find  it  impossible  to  compete 
with  Sacramento  traders  in  markets  which  geographically  may  be 
said  to  belong  to  Reno.  This  complaint  has  much  merit,  but  no  re- 
duction in  the  local  rates  of  the  Nevada-Califomia-Oregon  Railway 
can  overcome  the  disadvantage  under  which  Reno  labors.  The  real 
difficulty  lies  in  the  transcontinental  commodity  rates  to  Reno.  The 
Commission  has  considered  these  in  another  proceeding.  The  relief 
therein  proposed  would  enable  Reno  to  get  its  share  of  the  business 
along  the  Nevada-California-Oregon  Railway,  and  no  other  action  by 
the  Commission  can  have  this  effect 

The  complaint  will  be  dismissed. 
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IVTVnOATIOV  AKD  SuSPBlfSIOV  DoCKVT  No.  49. 

IN  THE  MATTER  OF  THE  INVESTIGATION  AND  SUS- 
PENSION  OF  ADVANCES  IN  RATES  BY  CARRIERS  FOB 
THE  TRANSIX)RTATION  OF  BARLEY,  BRAN,  AND 
WHEAT.  

No.  1794. 
MARICOPA  COUNTY  COMMERCIAL  CLUB 

V. 

SANTA  FE,  PRESCOTT  &  PHOENIX  RAILWAY  COMPANY 

ET  AL. 


Buhmittrd  November  Ik,  1911.    Decided  January  9, 191t. 


Advanced  r«tai  on  bnrley,  bnin,  and  wb&it  from  Pboenix,  Arts.,  and  nearby 
polnta  to  varioiia  otbcr  iiolnta  in  Arizona  found  to  be  unreaaonabla.  New 
ratea  preacrlbed. 

F.  A,  J(me%  and  E.  J.  Kttster  for  complainant. 
K.  /*.  flastim/s  and  K.  W.  Camp  for  Santa  Fe,  Preacott  A  Phoenix 
Railway  Company  and  Arizona  &  California  Railway  Company. 

RBrORT  OF  THE  COMMISSION. 

Imnb,  CammisBionrr: 

Phoenix  is  tho  cominoroial  center  of  the  Salt  River  Valley,  the 
moat  pro<luctive  afn*i^iiltural  and  horticultural  section  of  Arizona. 
The  Santa  Fe,  Prescott  A  Phoenix  Railway  Company  operates  be- 
tween Phoenix  and  Ash  Fork  (195  miles)  where  it  makes  a  junction 
with  the  main  tranj^ontinental  line  of  the  Santa  Fe  S3r8tem.  It  was 
orifpnally  built  as  an  independent  road,  over  quite  heavy  grades  in 
imrt,  but  is  now  a  Santa  Fe  property.  It  also  operates  under  lease 
(1)  that  part  of  the  Arizona  A  California  Railway  between  Wicken- 
berg  and  Parker  (106  miles).  This  railway  is  a  new  line  whidi 
extends  westerly  from  Wickenberg  into  California  and  makes  a 
junction  with  the  main  line  of  the  Santa  Fe  at  Cadiz;  (2)  the  Free* 
cott  <K  Kastem  Railway  ('20  miles)  extending  easterly  to  Poland  and 
Mayer:  and  i3)  the  Hradsliaw  Mountain  Railway  (35  miles)  extend- 
ing fn^m  Mayer  to  Crown  King. 

In  S^'ptemi^er,  liHVS,  the  Maricopa  County  Commercial  Club  filed 
five  petitions  aaking  for  reductions  in  daas  and  commodity 
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generally  within,  out  of,  and  into  Arizona.  The  petition  in  Docket 
No.  1794,  inter  cUia^  alleged  that  the  rates  on  grain  from  Phoenix  to 
points  on  the  Santa  Fe,  Prescott  &  Phoenix  were  unreasonable. 
Since  that  time  certain  of  these  rates  have  been  reduced.  The  carriers 
sought,  as  of  July  6,  1911,  to  increase  the  rates  on  barley,  bran,  and 
wheat,  and  suspension  was  ordered  by  the  Commission.  Hearing 
was  had  upon  this  order,  and  so  much  of  the  record  in  Case  No.  1791 
as  was  applicable  was  incorporated  in  the  new  record.  The  follow- 
ing table  shows  the  history  of  the  rates  in  effect  from  Phoenix  and 
a  small  group  of  stations  immediately  north  thereof  to  the  points 
affected : 


From  Phoenljc  to— 


W€ndeii(A.  AC.) 

Salome  (A.  AC.) 

Vloksborc  (A.  A  C.) 

Prescott  (8.  F.,  P.  A  P.) 

Bouae(A.  AC.) 

Prescott  and  Eastern  Junction  (P.  A  £.) 

Jerome  lunctlon  (8.  F..  P.  A  P.) 

Cherry Creek(P.  A  E.) 

Hamboldt(P.  A  E.) 

Huron  (P.  A  E.) 

Parker  (A.  AC.) 


Distance. 

Rates  in 

October, 

1006. 

Present 
rates. 

MUa. 

Genu. 

Oml*. 

108 

80 

22.6 

109 

80 

22.6 

110 

81 

22.6 

187 

30 

20 

138 

81 

22.6 

143 

20 

20 

165 

22.6 

22.6 

167 

26 

26 

160 

27 

27 

163 

20 

20 

164 

81 

22.6 

Soa- 

pended 

rates. 


Omu. 


80 
80 
80 
81 
81 


After  full  hearing,  investigation,  and  consideration  the  Commis- 
sion finds  all  of  the  present  rates,  as  well  as  the  suspended  rates 
upon  barley,  wheat,  and  bran,  to  be  unreasonable,  and  will  direct 
that  an  order  be  issued  establishing  the  following  as  just  and  reason- 
able rates  on  barley,  bran,  and  wheat,  in  straight  or  mixed  carloads, 
minimum  weight  40,000  pounds,  from  Peoria,  Glendale,  Alhambra, 
and  Phoenix,  Ariz.,  to — 

IRates  In  cents  per  100  poands.) 


Wenden,  Arli 

Salome,  Arli 

Vlcksburg,  Arlx 

Prescott.  ArU 

Bouse,  Aril 

Prescott  and  Eastern  Junction,  ArU 

Jerome  Junction.  Arli 

Cherry  ('reek,  Arii 

Humboldt.  Arix 

Huron,  Arix 

Parker.  Ariz 
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Rates  to 

bepra- 
sortbed 

Distance. 

(carload 
mini. 

4O,O06 

poimdi). 

MiUM. 

Centi. 

103 

» 

109 

» 

110 

ao 

137 

23 

188 

22 

148 

22 

166 

24 

157 

24 

169 

24 

163 

24 

164 

24 
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No.  1796. 
MARICOPA  COUNTY  COMMERCIAL  CLUB 

V. 

PHOENIX  &  EASTERN  RAILROAD  COMPANY  ET  AL. 


No.  1880. 
SAME 

V. 

SOUTHERN  PACIFIC  COMPANY  ET  AL. 


Huhmitted  December  29, 1911,    Decided  January  9, 191t. 


Rates  on  condensed  milk  from  Creamery,  Arts.,  to  named  points  on  the  Santa 
Fe  system  found  to  be  unreasonable,  and  new  carload  and  less-tban-carload 
rates  established  for  the  future.  Rate  of  55  cents  on  condensed  milk  from 
Creamery,  Arls.,  to  Ix)s  Angeles,  Cal.,  found  not  to  be  unreasonable. 

F.  A.  J  ones  ^  E.  G,  Kustevj  and  E.  P.  Costigan  for  Maricopa  County 
Commercial  Club. 

C.  W.  Durbrow,  F.  C.  DUlard,  P.  F.  Dunne,  and  H.  A.  ScandreU 
for  Southern  Pacific  Company  and  Arizona  &  Eastern  Railroad 
Company. 

W.  G.  Barnwell,  P.  P.  Baetinge,  L.  E.  Chalmers,  Paul  Burke,  T.  J. 
Norton,  and  E.  W.  Camp  for  Atchison,  Topeka  &  Santa  Fe  Railway 
Company  and  Santa  Fe,  Prescott  A  Phoenix  Railroad  Company. 

Report  op  the  Commission. 

Lake,  Commissioner: 

The  original  complaints  in  cases  Nos.  1795  and  1830,  filed  in  Octo- 
ber, 1908,  attack  a  large  number  of  commodity  rates  to,  from,  and 
between  points  in  Arizona,  including  rates  on  condensed  n^k  from 
Creamery,  Ariz.,  to  named  points  in  Arizona,  New  Mexico,  Nevada, 
and  California.  In  October,  1911,  the  petitioner  was  permitted  to 
file  a  supplemental  petition  in  these  cases,  attacking  numerous  other 
condensed-milk  rates  from  points  in  Arizona.  A  further  hearing  on 
the  rates  involved  in  the  supplemental  petition  will  be  necessary 
before  the  question  of  their  reasonableness  can  be  settled.  At  this 
time  we  shall  dispose  only  of  the  condensed-milk  rates  from  Creamery 
(Tempe)  attacked  in  the  original  petitions. 

SLaCBep. 
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Creamery  is  the  home  of  the  Pacific  Creamery  Company,  the  only 
condensed-milk  plant  in  Arizona.  It  is  located  on  what  was  formerly 
the  Phoenix  &  Eastern  Railroad,  about  IJ  miles  from  Tempe  and  10 
miles  from  Phoenix.  This  plant  b^an  operations  in  December,  1906. 
It  is  located  in  Creamery  because  of  the  abundance  of  raw  milk  in 
the  vicinity,  and  further,  it  is  alleged,  because  there  was  railroad 
competition  which  gave  assurance  of  fair  freight  rates.  At  that  time 
Tempe  was  reached  from  Phoenix  by  the  Phoenix  &  Eastern  Rail- 
road, which  was  then  a  Santa  Fe  property,  and  by  the  Maricopa  & 
Phoenix  Railway,  a  Southern  Pacific  line.  In  June,  1907,  the  Phoenix 
&  Eastern  was  transferred  to  the  Southern  Pacific  and  merged  with 
the  Maricopa  &  Phoenix  to  form  the  Arizona  Eastern  Railroad. 
This  change  of  ownership  was  accompanied  by  a  cancellation  of  the 
through  rate  on  condensed  milk  which  had  obtained  from  Creamery 
to  Santa  Fe  points,  and  since  then  rates  on  condensed  milk  to  all 
Santa  Fe  points  have  been  combination  rates  made  on  Phoenix. 

The  table  below  shows  the  condensed-milk  rates  complained  of, 
the  lower  rates  at  present  effective,  and  the  rates  requested  in  case 
number  1795 : 

Rates  from  Creamery,  Ariz. 


To— 


WIckenburg,  Ariz 

Pre«colt.  Ariz , 

Jerome  Junction,  Ariz  . 

Parker,  Ariz •... 

Ash  Fork,  Ariz 

Wllliami,  Ariz 

Flagstaff.  Ariz 

Kinfnnan.  Ariz 

Needle*,  Cal 

Gallup.  N.  Mex 

Seannlighl.  Nev 

Ludlow.  Cal 

Albuquerque,  N.  Mex. 


Rates  complained 
of. 

Present  rates. 

Rates  re 

Distance. 

C.L. 

L.C.L.» 

C.L. 

L.  C.  L.« 

C.  L. 

Macs. 

OnU. 

OerUi. 

OmU. 

OenU. 

OtnU. 

63 

85 

43 

24 

31 

20 

146 

77 

89 

68 

69 

81 

164 

79 

98 

60 

76 

33 

174 

82 

96 

62 

77 

84 

203 

88 

102 

68 

83 

86 

226 

100 

116 

76 

94 

37 

260 

106 

134 

76 

100 

89 

318 

106 

167 

75 

180 

44 

380 

106 

200 

76 

140 

44 

446 

106 

214 

76 

160 

46 

4(i3 

134 

238 

76 

160 

44 

49ft 

106 

216 

76 

160 

43 

601 

106 

214 

76 

160 

60 

L.C.L.* 


CenU. 


80 
61 
64 
66 
61 
82 
68 
67 
67 
76 
66 
66 
76 


*  Carload  minimum  36.000  pounds. 


'  Carload  minimum  80,000  poundB. 


The  original  complaint  attacked  the  rates  from  Creamery,  Ariz., 
to  Flagstaff  and  Kingman,  Ariz.;  Searchlight,  Nev.;  Needles  and 
Ludlow,  Cal.;  and  Gallup  and  Albuquerque,  N.  Mex.,  on  the  ground 
that  they  were  discriminatory  as  well  as  unreasonable.  Much  lower 
rates,  it  was  alleged,  were  charged  to  these  points  from  rival  plants 
in  California,  Oregon,  and  Illinois  than  from  Creamery.  Indeed, 
some  evidence  was  presented  to  show  that  the  Santa  Fe  made  its  rates 
from  Phoenix  with  a  view  to  keeping  the  Creamery  product  out  of 
Santa  Fe  territory  so  that  it  could  get  the  longer  haul  from  more 
distant  producing  points.  In  so  far  as  the  complaint  is  based  on 
discrimination,  we  find  that  the  evidence  presented  is  not  sufficient 
to  support  it.    As  the  Commission  has  previously  declared,  to  find  a 
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carrier  guilty  of  discrimination  as  between  two  competing  points  of 
origin,  it  must  appear  that  such  carrier  participates,  at  least,  in  each 
of  the  movements  between  the  two  points  of  origin  and  the  desti- 
nation. 

In  view  of  all  the  evidence,  however,  we  find  the  present  rates  on 
condensed  milk  from  Creamery  to  points  named  above  to  be  unrea- 
sonable. Since  this  complaint  was  filed  the  Santa  Fe  has  opened 
a  new  and  shorter  route  to  the  west  via  Wickenburg,  Parker,  and 
Cadiz,  and  this  makes  such  points  as  Ludlow,  Cal.,  Searchlight,  Nev., 
and  Needles,  Cal.,  more  directly  accessible  from  Phoenix  than  for- 
merly. The  following  joint  rates,  fixed  on  the  basis  of  the  new 
fihort-line  mileage  where  it  applies,  are  deemed  to  be  just  and 
reasonable : 


lUtM  from  Creamery,  Arlx.,  to— 


Wlekenhunr.  Arli 

ppifiooti.  Ariz 

Jerome  Junction.  Ariz 

P»rkcr.  Ariz 

ApH  Fork.  Ariz 

wmiamn.  Ariz 

FUuTBUff.  Anx 

Ludlow.Cal 

Kinrman.  Ariz 

Ne«dk>ii.  ('■! 

8e«rrhliffht.  Nev 

Gallup.  N.  Mex 

Albuqueniuc,  N.  Mtfz. 


Carload 
raten  per 

100 
pounds.! 


OenU. 
24 
40 
44 
46 
SO 
61 
68 
67 
68 
M 
fil 
66 
76 


than 
carload 
rate*  per 
100 

pOUDdl 


Omit. 


SI 
M 
66 
60 
66 


76 
76 
77 
78 
M 


*  Carload  minimum  30.000  poundN. 

In  case  Xo.  1830  complaint  was  made  of  only  one  condensed-milk 
rate,  that  is  the  carload  rate  via  both  the  Southern  Pacific  and  the 
Santa  Fe  from  Creamery  to  Ix>s  Angeles.  This  is  the  most  impor- 
tant milk  rate  from  Creamery  because,  as  the  evidence  shows,  Los 
Anpeles  is  the  principal  market  for  the  Creamery  product.  The  com- 
plaint was  based  on  the  following  comparison  of  rates  at  that  time 
eflfective  from  rival  producing  points. 


From— 


'"••"•-■''•rir'm^.a. 


frfHinery.  Ariz..  li»  U»*  Anr«'l«*«.  Cal.. 
KlrliTnomi.  I'uh.  !•>  1>«  Aiiic«'l4*«.  ral. 
Fortiau'l.  ()r%'ir .  to  Ixx  AnKf]ff>.  r«l .. 
Kent.  Wa^h..  to  San  Frauob<-o.  Oal ... 


MiU9. 
411 

I.IVT 
MO 


(Vii/«.    I    Pomnd*. 


SS 

47.6 

38 


60.000 


ao.ooo 

so.  QUO 


Since  the  filing  of  this  complaint,  however,  the  rate  adjustment  has 

radically  changed.    The  Kichmond  to  I^s  Angeles  rate  has  been  in- 

cn»ased  to  97  cents,  while  the  Creamery  to  Los  Angeles  rate  has  been 

reduced  to  55  cents.     Acconlingly  the  principal  ground  of  the  com« 

plaint  has  been  corrected.     Under  all  the  circumstances  we  do  no4 

find  this  rate  to  be  unreasonable. 

22  I.  C.  C  Beik. 
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No.  1796. 
MARICOPA  COUNTY  COMMERCIAL  CLUB 

V, 

PHOENIX  &  EASTERN  RAILROAD  COMPANY  ET  AL. 


Submitted  December  29,  1911.    Decided  January  9,  1912. 


Defendants*  present  rate  on  coal  from  Gallup,  N.  Mez.,  to  Tempe  and  Mesa, 
Ariz.,  found  to  be  unreasonable  and  a  maximum  Joint  rate  prescribed  for 
the  future. 

F.  A.  Jones  and  E.  P.  Costigan  for  complainant. 

ir.  G.  Barnwell^  P.  P,  Hastings^  E.  W.  Camp^  and  T.  J,  Norton  for 
Santa  Fe,  Prescott  &  Phoenix  Railway  Company  and  Atchison,  To- 
peka  it  Santa  Fe  Railway  Company. 

C.  W.  Durhrow^  F.  C.  Dillard,  and  P.  F.  Dunne  for  Phoenix  A 
Eastern  Railroad  Company  and  Southern  Pacific  Company, 

Supplemental  Report  of  the  Commission. 

Lane,  Commissioner: 

The  original  petition  in  this  case  complained  of  a  number  of  class 
and  commodity  rates  which  in  part  have  been  disposed  of  in  previous 
opinions,  and  in  part  were  waived  at  the  hearing  in  October,  1911, 
so  that  only  the  rate  on  coal  from  Gallup,  N.  Mex.,  to  Tempe  and 
Mesa.  Ariz.,  remains  to  be  settled.  The  record  shows  that  between 
200  and  300  carloads  of  coal  are  shipped  from  Gallup  to  Phoenix 
and  vicinity  each  year;  hence  these  rates  are  of  considerable  im- 
portance to  this  district. 

The  history  of  this  coal  rate  is  as  follows :  For  some  time  previous 
to  June,  1907,  there  was  a  through  rate  of  $4.15  from  Gallup  to 
Tempe  and  Mesa,  which  also  applied  to  all  intermediate  points  on  the 
Santa  Fe,  Prescott  &  Phoenix  Railway  and  its  operated  lines  south  of 
Jerome  Junction.  At  that  time  the  Phoenix  &  Eastern  Railroad, 
which  carried  the  shipments  from  Phoenix  to  Tempe  and  Mesa,  was 
transferred  by  the  Santa  Fe  to  the  Southern  Pacific    The  through 
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rate  was  then  canceled  and  a  combination  rate  of  $4.95  went  into 
effect.  This  caused  so  much  dissatisfaction  that  the  through  rate  of 
$4.15  was  reestablished.  It  is  this  rate  that  was  attacked  in  the  com- 
plaint On  December  27,  1911,  a  tariff  became  effective,  again  can- 
celing the  through  rate  of  $4.15  and  leaving  now  effective  combina- 
tion rates,  made  up  of  a  commodity  rate  into  Phoenix  and  class  rates 
from  Phoenix  to  Mesa  and  Tempe. 

Upon  full  investigati(Hi  we  are  convinced  that  the  rate  of  $4.16  was 
excessive.  We  shall  prescribe  as  a  maximum  for  the  future  a  joint 
rate  of  $3.60  per  ton  and  shall  expect  the  carriers  to  adjust  the  inter- 
mediate rates  on  the  basis  of  the  rate  prescribed.  An  order  will  be 
entered  accordingly. 

22  I.  a  C.  Rep. 
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No.  8016. 
HEATH  HARDWARE  COMPANY  ET  AL. 

V. 

PENNSYLVANIA  RAH^ROAD  COMPANY  ET  AL. 


Bulmitted  April  5,  1911.    Decided  January  8, 191%. 


Charges  collected  for  the  transportation  of  sheet  Iron  In  carloads  from  Yctnngs- 
town,  Ohio,  to  Monroe,  N.  O.,  and  iron  wire  fencing  in  less-than-carload 
quantities  from  Monessen,  Pa.,  to  Lawi^mceville,  Vs.,  not  found  to  haye 
t>een  unreasonable,  unjustly  discriminatory,  or  unduly  preferoitiaL 

O.  M.  Stephen,  for  complainant. 

Henry  Wolf  Bikle  for  Pennsylvania  Railroad  Company ;  Northern 
Central  Railway  Company;  Philadelphia,  Baltimore  &  Washington 
Railroad  Company;  New  York,  Philadelphia  &  Norfolk  Railroad 
Company;  and  Pennsylvania  Company. 

R,  Walton  Moore  for  Seaboard  Air  Line  Railway ;  Southern  Rail- 
way Company;  Richmond,  Fredericksburg  &  Potomac  Railroad 
Company;  and  Norfolk  &  Western  Railway  Company. 

Report  of  the  Commission. 

By  THE  Commission  : 

The  petition  in  this  ease  was  filed  jointly  on  December  9,  1909, 
by  the  Heath  Hardware  Company,  a  corporation  engaged  in  the 
hardware  business  at  Monroe,  N.  C,  and  the  Sledge  &  Barclay  Com- 
pany, a  corporation  engaged  in  the  hardware  business  at  Lawrence- 
ville,  Va.  It  is  alleged  that  the  charges  collected  by  defendants  for 
the  transportation  of  sheet  iron  from  Youngstown,  Ohio,  to  Monroe, 
N.  C,  and  of  iron  wire  fencing  from  Monessen,  Pa.,  to  Lawrence- 
ville,  Va.,  were  unreasonable,  unjustly  discriminatory,  and  unduly 
preferential.  Reparation  and  the  establishment  of  reasonable  rates 
are  asked.  The  complaint  of  the  Sledge  &  Barclay  Company  was 
first  presented  to  the  Commission  on  April  8,  1909. 

On  October  7, 1909,  the  Heath  Hardware  Company  ordered  shipped 
from  Youngstown  to  Monroe  one  carload  of  sheet  iron,  weighing 
37,422  pounds,  upon  which  charges  amounting  to  $168.40  were  col- 
lected, based  on  a  rate  of  45  cents  per  100  pounds.  Between  October 
12,  1907,  and  June  24,  1908,  Sledge  &,  Barclay  Company  shipped 
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from  Monessen  to  Lawrenceville  five  less-than-carload  lots  of  iron 
wire  fencing,  aggregating  33,678  pounds,  upon  which  charges  amount- 
ing to  $162.94  were  collected,  based  on  rates  of  48  and  49  cents. 

With  respect  to  the  shipments  of  both  complainants  the  same 
situation  is  involved.  In  each  instance  the  published  rate  was  col- 
lected, with  the  exception  of  one  shipment  of  wire  fencing,  weighing 
13,012  pounds,  upon  which  a  rate  of  49  cents  was  assessed.  The  rate 
lawfully  applicable  was  48  cents,  therefore  there  was  an  overcharge 
upon  this  shipment  of  $1.80. 

Joint  class  rates  from  the  points  of  origin  of  tkese  shipments  in 
official  classification  territory  to  southeastern  territory  are  governed 
by  southern  classification.  Iron  and  steel  articles,  however,  are  not 
subject  to  this  basis,  as  it  is  the  custom  in  making  rates  upon  such 
articles  to  apply  the  official  classification  to  the  gateway  and  the 
southern  classification  beyond.  Through  rates,  whei*e  published, 
are  ordinarily  on  this  basis. 

Defendants'  tariff  naming  class  rates  between  the  points  here 
involved  specifically  provided  that  such  rates  would  not  apply  on 
iron  and  steel  articles.  In  their  tariff  naming  rates  on  iron  and 
steel  articles,  sheet  iron,  and  iron  wire  fencing  were  not  included,  but 
it  was  provided  that,  in  order  to  make  rates  on  similar  articles  not 
included  in  the  list  published  in  the  tariff,  certain  proportional  rates 
to  the  gateways  should  be  used.  Sheet  iron,  carloads,  is  rated  fifth 
class  in  the  official  classification  and  sixth  class  in  the  southern  classi- 
fication. The  fifth  class  rate  from  Youngstown  to  the  Virginia 
cities  was  20  cents  per  100  pounds,  and  tibe  sixth  class  rate,  Vir* 
ginia  cities  to  Monroe,  was  25  cents.  The  combination  of  these  rates, 
45  cents,  was  published  as  a  through  rat^*  on  sheet  iron  between  these 
points,  and  this  was  the  rate  charged. 

Iron  wire  fencing  in  less-than-carload  quantities,  is  rated  20  per 
cent  less  than  third  class  in  official  classification,  and  fifth  class  in 
southern  classification.  This  makes  a  rate  of  2G  cents,  Monessen  to 
Virginia  cities,  and  22  cents  beyond,  or  a  combination  rate  of  48 
cents,  which,  except  as  above  noted,  was  the  rate  charged. 

Complainants  contend  that  the  southern  classification  ratings 
should  apply  to  the  shipments  in  question  between  the  points  above 
mentioned,  and  that  any  rates  on  sheet  iron  in  excess  of  41  cents, 
which  is  the  sixth  class  rate  from  Youn^town  to  Monroe,  and  on 
iron  wire  fencing  in  excess  of  40  cents,  which  is  the  fifth  class  rmte^ 
Monessen  to  Lawrenceville,  were  unreasonable.  It  is  further  as- 
serted that  the  rates  charged  were  in  excess  of  the  commodity  rates 
applicable  to  iron  and  steel  articles  specifically  enumerated  in  defend- 
ants* tariff:  which  articles  so  enumerated,  it  is  claimed,  are  similar 
to  the  articles  which  comprised  the  shipments  under  consideration. 
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While  it  is  true  that  the  application  of  southern  classification  rat- 
ings from  the  points  of  origin  to  destination  would  produce  lower 
rates  than  were  charged,  the  application  of  official  classification  rat- 
ings would  produce  materially  higher  rates.  Through  rates  on  iron 
and  steel  articles  have  never  been  based  upon  southern  classification, 
and  we  do  not  see  in  complainants'  argument  sufficient  reason  for  now 
disturbing  rates  that  have  been  in  existence  for  a  long  period  of 
time. 

In  the  list  of  articles  taking  the  iron  and  steel  rates  are  included 
such  conunodities  as  boiler  iron,  bridge  iron,  tank  iron,  wheels,  and 
steel  and  iron  wire,  but  there  is  nothing  in  the  record  from  which 
we  can  conclude  that  there  is  a  sufficient  analogy  between  these 
articles  and  the  articles  comprising  complainants'  shipments  to  war- 
rant us  in  ordering  the  latter  grouped  with  the  former. 

Upon  consideration  of  all  the  facts  and  circumstances  we  are  of 
the  opinion  that  the  charges  collected  by  defendants  for  the  trans- 
portation of  the  shipments  herein  set  forth  are  not  shown  to  have 
been  unreasonable,  unjustly  discriminatory,  or  unduly  prejudidaL 
Upon  receipt  of  advice  that  the  overcharge  of  $1.80,  hereinbefore 
referred  to,  has  been  refunded^  the  complaint  will  be  dismissed. 
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No.  8276. 
PADUCAH  COOPERAGE  COMPANY 

NASHVILLE,  CHATTANOOGA  &  ST.  LOUIS  RAILWAY. 


BulnUtted  JamMry  $4, 1911.    Decided  January  8. 191t. 


Defendant's  rates  for  the  transportation  of  stare  and  heading  bolts  betwi 
local  points  on  Its  line  are  less,  for  similar  distances,  than  between  local 
points  and  Paducah,  Ky. ;  Held,  That  said  rates  to  Paducah  are  unreason- 
able 80  far  as  they  exceed,  for  similar  distances*  the  rates  between  local 
points. 

Flexner,  Campbell  rf  Gordon  for  complainant. 

R.  Walton  Moore  and  Merrel  P.  Callaway  for  defendant 

Report  of  the  Commihsion. 

By  the  Commission: 

Complainant  is  a  corporation  engaged  at  Paducah,  Ky.,  in  the 
manufacture  and  sale  of  cooperage  stock.  The  material  from  which 
this  stock  is  manufactured  is  obtained  along  the  lines  of  railroads 
which  reach  Paducah  from  the  south,  particularly  the  Illinois  Cen- 
tral and  Nashville,  Chattanooga  &,  St  Louis.  By  petition,  filed 
May  9, 1910,  complainant  alleges  that  the  rates  charged  by  the  Nash- 
ville, Chattanooga  &,  St.  Louis  Railway  for  the  transportation  of  this 
material,  known  as  stave  and  heading  bolts,  from  points  on  de- 
fendant's line  in  Tennessee  to  Paducah,  are  unreasonable  in  them- 
selves and  discriminatory  as  compared  with  other  rates  on  similar 
material  published  by  the  defendant  company.  The  prayer  is  for 
the  establishment  of  reasonable  rates  for  the  future. 

Stave  bolts  are  pieces  of  timber,  ordinarily  of  oak,  from  which 
barrel  staves  are  manufactured.  To  produce  the  stave  bolt  a  log  is 
cut  to  the  proper  length,  about  36  inches.  Sometimes  before  ship- 
ment the  log  Lb  quartered  and  the  bark  removed,  while  at  other  times 
the  stave  bolt  differs  from  a  log  only  in  that  it  is  shorter.  Heading 
bolts  are  somewhat  shorter  than  stave  bolts.  About  two-thirds  of 
the  stave  and  heading  bolt  is  lost  in  the  process  of  manufacture.  It 
is  aaid  that  one  cord  of  oak  bolts  contains  approximately  I4OO  feet, 
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board  measure,  weighs  5,600  pounds,  and  produces  about  600  stayes, 
which  weigh  about  1,800  pounds. 

Some  of  complainant's  testimony  is  devoted  to  showing  that  its 
plant  at  Paducah  is  not  operated  at  full  capacity,  as  formerly,  the 
reason  assigned  for  this  condition  being  that  defendant's  rates  are 
unreasonable ;  and  complainant  asserts  that  it  could  not  do  business 
at  a  profit  if  it  were  dependent  upon  the  Nashville,  Chattanooga  & 
St.  Louis  Railway  for  transportation  of  its  material  to  Paducah* 
It  clearly  appears,  however,  that  since  the  cooperage  plant  was 
erected  at  Paducah  there  has  been  a  marked  advance  in  the  price  of 
hardwood  tracts  in  that  vicinity.  Complainant's  president  testified 
that  timber  of  the  kind  used  in  the  manufacture  of  staves  and  head- 
ing has  become  scarce  and  high  in  price,  and  that  this  advance  has 
amounted  to  as  much  as  300  per  cent  in  10  years.  When  the  plant 
was  erected  at  Paducah  the  stave  and  heading  bolts  were  ordinarily 
obtained  within  a  radius  of  50  or  75  miles,  whereas  complainant  now 
finds  it  necessary  to  go  as  far  as  200  miles  for  its  material. 

The  following  table  shows  in  column  1  the  distance  from  certain 
points  on  defendant's  line  to  Paducah ;  in  columns  2  and  8  defend- 
ant's rates  for  the  transportation  of  stave  bolts  and  logs  for  said  dis- 
tances between  local  points  on  its  line,  said  rates  not  being  applicable 
to  junction  points,  of  which  Paducah  is  one;  in  column  4  the  rates 
on  stave  bolts  from  the  points  named  to  Paducah ;  and  in  column  5, 
defendant's  rates  on  lumber  and  staves  to  Paducah.  As  will  be  ex- 
plained later,  defendant's  rates  on  stave  bolts  are  lower  between 
local  points  on  its  line  than  from  local  points  to  junction  points,  such 
as  Paducah : 


Oaks,  ky 

EIv»,Ky 

lola,  Ky 

BenloD.  Ky 

r.lad*,  Ky 

Hardin,  Ky 

PexUT   Ky 

Almo,  Ky 

Murray.  Ky 

Hai*l.  Ky 

Ptirycar,  Tf nn 

Whillock.Tenn 

Van  Dyke.  Tenn 

MansOeld,  Tenn  ..,^ 

Valo,  Tenn 

IloUow  Rock  Junction,  Tenn 

Camden,  Tptin 

Johruon ville,  Tenn 

Denver,  Tenn 

Waverly ,  Tenn 

McEwen,  Tenn. 

T«an«8SM  City,  TeaxL 

Pood,  Tann 

Dk^soo.  Tenn 
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Distance. 


9 

14 

18 

22 

28 

30 

32 

36 

41 

49 

S3 

SO 

71 

76 

81 

86 

96 

104 

106 

114 

134 

131 

136 

130 


Rates  on 
stave 
bolts. 


Genu. 
2.20 
2.67 
2.75 
2.93 
3.12 
3.30 
3.30 
3.48 
3.67 
3.86 
4.03 
4.22 
4.77 
4.96 
6.13 
6.32 
6.68 
6.87 
6.06 
6.23 
6.60 
6.97 
7.16 
7.16 


Rat«Bon 


OtfUt. 
3 

2.33 
2.60 
2.66 
2.8 
3 
3 

3.16 
3.33 
3.60 
3.66 
3.8 
4.33 
4.6 
4.66 
4.8 
6.16 
6.33 
6.6 
6.66 
6 

6wS3 
6.6 
6.6 


Rates  on 
stave 
bolts. 


Ctnu. 
3 

3.6 
4 

4.6 
6 
6 

6.6 
6.6 
6 
6 

6.6 
6.6 
7.6 
7.6 
7.6 
8 
8 

8.6 
8.6 
8.6 
9 
9 
9 
9 


Rates  on 
lumber 

and 
staves. 


Cenu. 
3 

3.6 
4.6 
6 
6 

6.6 
6.6 


6 
.6 

.6 
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1 

S 

3 

4 

6 

DifUDOi. 

RAteion 
■Ut« 
boiU. 

lUtaiOO 

loio. 

BatMM 
bolts. 

RaImmi 

liimb« 

Md 

Pomonft,  TMin . .   . . 

MiUt. 
144 

146 
148 
150 
154 
161 
162 
164 
166 
100 
172 
173 
170 
182 
185 
192 
199 
200 
202 

Centt, 
7.33 
7.52 
7.53 
7.70 
7.70 
8.07 
&07 
8.07 
8.22 
8.22 
8.43 
8.43 
8.62 
8.80 
8.96 
9.17 
9.35 
0.53 
0.53 

Cenit, 
6.66 
6.8 
6.8 

7 

7 

7.33 

7.33 

7.33 

7.5 

7.5 

7.66 

7.66 

7.8 

8 

8.16 

8.33 

8.50 

8.66 

8.66 

CfHte. 
0.6 
0.6 
0.6 
0.6 
0.6 
0.6 
0.6 
0.6 
0.6 
0.6 
0.6 
0.6 
0.6 

10 

10 

10 

10 

10 

10 

Cenf. 
10 

Tidw«U,  Totin 

10 

inn  IJill,  t«nn. 

10 

Bon  Aquft.  T«*io 

10 

Lrle.  Tenn 

10 

ZZ*       »        w^» 

Browq,  TeiiD 

10 

Grfthftfli,  T«in , . , . . 

10 

NuiumUt.  Tflon 

10 

Ooodrico.  Teon 

10 

Oiind«n.  Twin 

10 

C«it«rrifkj,  Tfnn 

10 

TwoHMty,  "f flon 

10 

Pii'Wftri'fmn 

10 

K^nt  i*taiL 

10 

Klmrhli^.  T«nn ...  . 

10 

Iflohmw«]<).  Tonn .... 

10 

Nadcj,  T«in. 

10 

Rivmide.  Tcon 

10 

All«nf  Cnmk.  Tfnn 

10 

ATcrafe 

113 

6u25 

5.67 

7.08 

t.4 

Defendant's  assistant  j^^'neral  freight  agent,  who  was  its  only  wit- 
ness, testified  that  its  rates  on  stave  and  heading  bolts,  hardwood 
lumber,  and  forest  products  have  been  maintained  at  practically  the 
same  level  for  many  years.  Originally  such  rates  were  established^ 
with  logs  as  a  basis,  at  a  rate  of  $5  per  car  of  30,000  pounds  for  5 
miles,  and  for  longer  hauls  this  rate  was  increased  in  proportion  to 
the  mileage.  The  log  rates  being  thus  established,  the  rates  on 
stave  bolts  and  other  kindred  articles  were  made  a  percentage  higher 
than  those  on  logs.  Subsequently  rates  in  cents  per  100  pounds  were 
substituted  for  rates  per  car.  Later  transit  rates  were  published  to 
junction  points  on  defendant's  line,  such  as  Paducah,  Ky.,  Chatta- 
nooga, Tenn.,  etc.,  a  certain  proportion  of  the  inbound  rate  to  the 
junction  point  being  refunded  upon  shipment  of  the  manufactured 
product  out  from  the  junction  point  over  defendant's  line.  De- 
fendant asserts  that  these  transit  rates  were  established  for  the  pur- 
pose of  getting  back,  for  an  outbound  haul,  some  of  the  inbound 
tonnage  which  the  line  produced.  They  applied  from  stations  not 
exceeding  150  miles  from  the  junction  points.  An  exhibit  shows  that 
the  drawback  or  reduction  in  rate  from  all  points  within  150  miles  of 
the  junction  points  (Paducah,  Ky.,  Memphis, Tenn.,  Nashville,  Tenn^ 
Chattanooga,  Tenn.,  and  Iluntsville,  Ala.)  averaged  1.6  cents  per 
100  pounds,  or  17.2  per  cent  of  the  inbound  rate.  The  average  grosB 
rate  to  the  junction  point  was  8.76  cents  per  100  pounds,  while  the 
average  net  rate,  after  allowing  the  drawback,  was  7.08  cents  per 
100  pounds. 

In  1908,  following  certain  correspondence  with  the  Commission 

respecting  the  form  of  tariffs  in  which  transit  rules  were  publidied, 
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aU  htmsit  rates  to  junction  points  were  withdrawn  by  defendant  and 
flat  rates  established  in  lieu  thereof,  without  any  condition  attached 
thereto  respecting  the  shipment  of  outbound  tonnage.  After  the 
transit  privilege  was  abolished  the  old  gross  rates  were  not  continued 
in  force,  but  a  new  scale  was  adopted  which  was  less  than  the  old 
gross  rates  and  slightly  higher  than  the  transit  rates.  The  average 
of  the  old  net  rates,  for  distances  from  9  to  203  miles,  was  7.482 
cents,  while  the  average  of  the  present  scale  of  rates  for  all  such 
distances  is  7.94  cents,  showing  an  average  advance  of  4.68  mills  per 
100  pounds;  or,  expressed  in  percentage,  an  advance  of  6.12  per  cent 
over  the  net  transit  rates.  In  the  new  scale  of  flat  rates  there  was  no 
advance  from  stations  over  150  miles  from  Paducah,  while  from 
stations  150  to  3  miles  distant  from  Paducah  the  increase  per  100 
pounds  ranges  from  one-eighth  to  seven-eighths  of  a  cent.  The  new 
scale  of  rates  was  applied  alike  to  Paducah,  Memphis,  Huntsville, 
Nashville,  and  Chattanooga. 

Complainant  has  called  particular  attention  to  the  rates  to  Paducah 
on  stave  and  heading  bolts  from  points  on  the  Illinois  Central.  That 
road  maintains  transit  rates  to  Paducah  on  stave  and  heading  bolts 
under  an  arrangement  whereby  it  refunds  down  to  basis  of  the  transit 
rates  on  four  carloads  of  inbound  bolts  upon  the  outbound  shipment 
over  its  line  of  one  carload  of  staves  or  heading.  The  following  table 
shows  the  gross  inbound  rates  to  Paducah  from  Illinois  Central  sta- 
tions and  the  net  or  transit  rates  which  are  applied  upon  reshipment 
of  the  manufactured  product: 


To  Padoc^  from— 


MayfleJd,  Ky 

Wat«r  Valley,  Ky 

Sharon,  Tenn. 

Jackson,  Tenn 

Coriitfton,  Tenn 

GrancfJuiiction,  Tenn. 
HoUy  Sprinn,  Miss. . . . 

Hernando.  Hiss 

Taylor,  Miss 

BatecTille,  Miss. 


Distance. 


MUei. 

23 
39 
64 

no 

129 
IM 
181 
190 
218 
227 


Stave 

bolts  and 

heading 

lumber. 


Cenu. 
8 
8 
10 
10 
10 
12 
12 
13 
13 
13 


Logs. 


Cenu. 

.? 

10 
10 
12 
12 
13 
13 
13 


Stave  bolts  and  heading  for  reship* 
ment. 


Diftanoe. 


25  mQes  and  over  20. . . 
40  miles  and  over  30. . . 
70  miles  and  over  00. . . 
120  miles  and  over  100. 
150  miles  and  over  125. 
160  miles  and  over  150. 
190  miles  and  over  180. 
190  miles  and  over  180. 
220  miles  and  over  200. 
240  miles  and  over  226. 


Rate. 


OnUi. 
11 

I 
? 

5 
« 
ft 


Per  Elinois  Central  tariff,  I.  C.  C  No.  4086,  for  each  pound  of 
manufactured  product  shipped  outbound  from  Paducah,  Ky.,  refund 
will  be  made  on  not  more  than  the  number  of  pounds  of  raw  material 

inbound  shown  below : 


When  the  manutecture<J 
product  is— 

And  the  raw  material 
shipped  in  is— 

Pounds. 

Headinr 

Logs  and  bolts 

Logs  and  bolts 

4 
4 

Stares 

87832'— VOL  22—12 17 


230  INTEBSTATE  COMMEBCE  COMMISSION  BEP0BT8. 

By  compftrisoD  with  the  table  already  given,  showing  rates  on 
defendant's  line,  it  will  be  observed  that  the  gross  rates  of  the  Illinois 
Central  are  considerably  in  excess  of  defendant's  rates  for  similar 
distances,  while  the  net  or  transit  rates  are  somewhat  less  than  those 
of  defendant.  It  is  to  be  remembered,  however,  that  in  each  instance 
where  the  Illinois  Central  applies  the  transit  rate  it  receives  the  out- 
bound shipment  of  the  manufactured  product  and  frequently  obtains 
a  long  haul  from  Paducah,  reaching,  as  it  does,  over  its  own  rails, 
such  markets  as  Louisville,  Chicago,  Omaha,  New  Orleans,  and 
Birmingham. 

As  a  comparison  with  defendant's  rates  on  stave  bolts  it  calls 
attention  to  certain  rates  on  lumber  fixed  bv  the  Commission  in 
Commercial  Club  of  Omaha  v.  C.  db  X.  W.  Ry.  Co.,  10  I.  C.  C.  Rep., 
156.  In  that  case  the  rate  ordered  in  bv  the  Commission  from 
Omaha,  Nebr.,  to  Mahaska,  Kans.«  on  the  Chicago,  Rock  Island  A 
Pacific,  139  miles  distant,  is  9  cents,  while  from  Tennessee  City, 
Tenn.,  to  Paducah,  131  miles,  the  Nashville,  Chattanooga  &  St  Louis' 
rate  on  stave  bolts,  lumber,  and  staves  is  9  cents:  from  Omaha,  Nebr., 
to  Courtland,  Kans.,  165  miles,  11  cents,  while  from  Buffalo,  Tenn., 
to  Paducah,  179  miles,  defendant's  rate  is  9.5  a»nts  on  stave  bolts  and 
10  cents  on  lumber  and  staves:  from  Omaha,  Nebr.,  to  I^ebanon, 
Kans.,  202  miles.  12.5  cents,  while  from  Aliens  Creek,  Tenn.,  to 
Paducah,  203  miles,  the  Nashville,  Chattanooga  &  St.  Louis'  rate  on 
stave  bolts,  lumber,  and  staves  is  10  cents. 

Defendant's  testimony  is  that  in  fixing  its  rates  on  fore^^t  products 
it  must  consider  the  conditions  surrounding  the  traffic  along  its  own 
line,  and  these  conditions  are  somewhat  i>eculiar.  It  is  stated  that 
the  main  line  of  the  road  extends  from  Iliokinan.  Kv.,  to  Chatta- 
nooga.  Tenn.,  with  numerous  branches  south  of  Nashville,  Tenn., 
extending  into  the  mountains  of  the  Cumberland  plateau,  and  with 
a  branch  from  Dickson,  Tenn.,  extending  south  over  what  is  known 
as  the  Centervillo  branch,  and  the  line  operated  by  it  under  lease 
from  Paducah,  Ky.,  to  Memphis,  Tenn.  Originally  the  entire  line 
may  be  said  to  have  been  a  hardwood  timber  line.  From  Johnaon- 
ville,  Tenn.,  on  the  main  line  just  east  of  the  Tennessee  River,  to  a 
short  distance  beyond  Nashville,  the  line  traverses  a  rocky  and  grav* 
elly  ridge.  From  Dickson,  the  junction  point  of  the  Centervillo 
branch,  it  traverses  a  rocky  country.  Forty  miles  below  Nashville 
the  line  begins  to  ascend  through  another  rocky  section  and  continues 
through  a  rocky  formation  until  it  reaches  Chattanooga.  The 
branch  lines  ver>'  largi'ly  extend  through  mountainous  coimtry.  For 
these  reasons  defendant  says  that  the  lands  are  not  suitable  for  agri- 
cultural purpos(\s,  and  that  when  the  timlx?r  is  removed  the  lands  can 
not  successfully  be  and  are  not  cultivated.  It  asserts  that  a  railroad 
built  through  a  timber  country  susceptible  of  high  agricultural 
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development  can  afford  to,  and  generally  does,  make  rates  on  timber 
that  result  in  its  quick  removal  in  order  that  the  agricultural  develop- 
ment may  proceed  as  rapidly  as  possible ;  but  that  a  line  built  through 
country  such  as  that  traversed  by  the  defendant,  where  the  timber, 
when  once  cut,  is  not  replaced  in  tonnage  by  the  products  of  the  field 
and  argicultural  development,  should  make  its  rates  with  that  fact 
in  view,  of  course  taking  into,  account  its  legal  duty  to  establish  its 
schedule  upon  a  plane  that  will  allow  the  ready  movement  of  forest 
products  at  reasonable  rates,  and  insure  the  development  of  its 
hardwood  manufacturing  enterprises  and  a  profitable  market  for  the 
raw  material.  Defendant  asserts  that  such  a  condition  has  been 
enjoyed  by  owners  of  timber  lands,  manufacturing  enterprises,  and 
hardwood  dealers  along  its  line. 

As  will  be  noted  by  reference  to  the  table  first  given,  the  rates 
charged  by  defendant  for  the  transportation  of  stave  and  heading 
bolts  between  local  points  on  its  line  are  less,  distance  considerd,  than 
the  rates  charged  for  the  transportation  from  local  points  to  junction 
points.  Defendant's  witness  testified  that  the  rates  at  local  stations 
were  established  essentially  as  proportional  rates;  that  is,  as  a  part 
of  through  rates  from  the  point  of  origin  of  the  raw  material  to  the 
ultimate  destination  of  the  finished  product,  and  that  the  rate  on  the 
raw  material  from  the  point  of  origin  to  the  local  factory,  taken  in 
connection  with  the  outbound  rate  on  the  finished  product,  made  up 
an  aggregate  of  what  was  considered  by  defendant  as  a  fair  through 
rate  from  point  of  origin  to  final  destination.  There  is  no  transit 
arrangement  at  these  local  points,  but  the  effect  of  these  local  rates 
was  assumed  to  be  similar  to  a  transit  arrangement  and  avoided  the 
billing  of  the  property  at  one  rate,  collection  of  the  charges  upon  that 
rate,  and  refund  to  basis  of  a  lower  rate  when  the  traffic  .was  re- 
shipped  from  the  local  point.  Defendant  has  filed  an  exhibit  showing 
a  comparative  statement  of  charges  on  stave  bolts  inbound  and  staves 
outbound  from  local  points  on  its  line,  based  on  3  pounds  of  raw 
material  inbound  to  1  pound  of  staves  outbound.  This  exhibit 
shows  that  from  stave-bolt  originating  points  situated  equally  dis- 
tant from  the  local  stave-bolt  manufacturing  plants  on  defendant's 
line  and  from  Paducah,  the  aggregate  cost  of  moving  the  raw  ma- 
terial into  the  local  point  and  out  as  a  finished  product  to  the  final 
destination  is,  generally  speaking,  higher  than  a  similar  combination 
upon  Paducah. 

Upon  consideration  of  all  the  evidence  of  record  we  find  no  reason 
for  ordering  defendant  to  establish  transit  rates  at  Paducah  or  for 
requiring  it  to  publish  flat  inbound  rates  which  will  be  as  low  as 
the  transit  rates  of  the  Illinois  Central.  The  conditions  surrounding 
the  movement  of  traffic  over  the  two  lines  are  substantially  dis- 
similar.   The  Illinois  Central  may  be  of  opinion  that  the  mainte- 
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nance  of  transit  rate?  is  to  its  interest;  but  if  so,  this  affords  no 
reason  for  requiring  the  Nashville.  Chattanooga  &  St.  Louis  Railway 
to  take  similar  action. 

Complainant  also  contends  that  the  rate  on  stave  and  heading 
bolts  should  not  exceed  the  rate  on  log:^.  and  there  appears  to  be 
more  force  in  this  argument  than  in  its  comparison  with  the  Illinois 
Ontral  rates,  ^^^len  the  stave  bolt,  beft.re  shipment,  has  not  had 
the  bark  removed  and  is  not  quartered  it  is  different  from  a  log 
only  in  the  matter  of  length,  and  it  is  perhaps  an  unnecessary  refine- 
ment of  classification  to  establish  one  set  of  rates  for  the  transporta- 
tion of  logs  and  another  set  of  rates  for  the  transportation  of  stave 
and  heading  lx>lts.  However  this  may  be.  we  would  not  be  justified 
in  reqiiiring  a  rodnotion  of  the  rates  on  bolts  to  the  present  rates 
on  logs  in  the  absence  of  a  showing  that  the  rates  on  bolts  are  unrea- 
sonable. Merely  upon  a  showing  that  they  are  a  similar  article  of 
traffic  our  order  would  be  limited  to  prescribing  a  rate  on  bolts  not 
in  excess  of  the  rate  on  logs,  and  this  might  be  obeyed  by  increasing 
the  rate  on  logs  as  well  as  by  a  reduction  of  the  rate  on  bolts. 

However,  there  is  no  justification,  from  a  transportation  stand* 
point,  for  the  maintenance  of  rates  on  bolts  to  Paducah  higher  than 
tlie  rates  for  similar  distances  betwecm  local  points  on  defendant's 
line.  As  a  matter  of  business  policy,  it  may  be  considered  that  this 
adjustment  is  to  its  interest,  but  there  is  nothing  in  the  record  which 
indicates  that  the  carriage  of  bolts  to  Paducah  is  more  expensive  than 
the  carriage  of  l)olts  for  a  similar  distance  to  a  local  point.  The  rates 
to  the  local  points,  having  been  voluntarily  established  by  defendant 
and  maintained  for  many  years,  we  must  assume  that  they  afford  ade- 
quate compensation  for  the  service  performed.  We  find,  therefore,  that 
defendant's  rates  for  the  transportation  of  siave  and  heading  bolts 
from  the  points  on  its  lino  in  Tennessee,  set  forth  in  the  first  table 
shown  in  this  report,  are  unreasonable  so  far  as  they  exceed,  for 
similar  distances,  the  rates  between  local  points  on  its  line.  Defend- 
ant will  be  requirc<l  to  c<»ase  and  desist  from  charging  their  present 
rat<*s  for  the  transportation  of  stave  and  heading  bolts  to  Paducah 
and  to  establish  in  lieu  thereof  rate**  which  are  not  in  excess,  for 
similar  distances,  of  the  rates  charged  contemp>oraneously  between 
lo<»al  points  on  its  line.     An  order  will  be  entered  accordingly. 

The  present  rates  between  local  points  are  named  as  mileage  raiee^ 
and  the  order  will  require  defendants  to  establish  rates  from  these 
local  points  to  Paducah  in  line  with  said  mileage  schedule.  An 
inspection  of  the  tariffs  will  show  that  such  an  order  is  sufficiently 
specific  and  definite,  and  the  only  thing  that  could  be  done  further 
would  be  to  tabulate  all  the  stations  and  prescribe  specific  rates  on 
the  above  basis.  This,  we  think,  might  well  be  left  to  defendant  to 
carry  out 
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GomplainaDt  alleges  that  defendants'  rate  of  $2.10  per  ton  on  coal  from  tte 
Coal  Creek  mines  In  Tennessee  to  Aagnsta,  Ga.,  la  unreaaonable  in  Itielf 
and  unduly  prejudicial  as  compared  with  rates  from  said  mines  to  other 
points  in  the  same  general  territory  as  Augusta;  ffeltf.  That  the  present 
rate  from  the  Coal  Creek  mines  to  Augusta  is  not  shown  to  be  anreasonablSb 
nor  does  it  appear  that  coal  consumers  at  Augusta  are  thereby  subjected  to 
undue  disadvantage. 

E.  6.  Kalbf^sch  and  John  B.  Daish  for  complainant 
Nelson  W,  Proctor  for  Louisville  &  Nashville  Railroad  C<»npany. 
Claudian  B,  Northrop  for  Southern  Railway  Company. 
M.  P.  Callaway  for  Atlantic  Coast  Line  Railroad  Company  and 
Georgia  Railroad. 

Report  of  the  Commission. 

By  the  Commission  : 

The  complainant  is  a  corporation  whose  membership  is  composed 
of  merchants  and  manufacturers  of  the  city  of  Augusta,  Ghu  Tn  its 
petition,  filed  June  16,  1910,  it  alleges  that  the  rate  on  coal  from  the 
Coal  Creek  mines,  in  Tennessee,  to  Augusta  is  unjust  and  unreason- 
able in  itself,  and,  as  compared  with  rates  to  other  designated  points 
in  the  same  general  territory,  subjects  the  manufacturers  of  Augusta 
to  undue  prejudice  and  disadvantage. 

Augusta  is  largely  a  manufacturing  city.  A  number  of  its  indus- 
tries are  engaged  in  the  manufacture  of  various  kinds  and  grades  of 
brick.  There  are  eight  brick  plants  with  an  annual  output  of  from 
50  to  60  million  brick.  Tile  and  sewer  pipe  are  manufactured  to 
considerable  extent  Cotton  mills,  iron  manufactories,  and  other  m- 
dustries  of  various  kinds  are  also  located  in  or  near  the  city.  These 
industries  are  in  competition  with  similar  enterprises  located  at  other 
points,  especially  Macon,  Athens,  and  Atlanta,  Ga.  For  some  of  the 
plants  water  power  is  furnished  by  the  city  through  means  of  a  canal 
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connected  with  the  Savannah  River,  constructed  many  years  aga 
This  power  has  been  insufficient  in  recent  years  for  the  increasing  de- 
mands upon  it,  and  new  industries  are  dependent  upon  fuel  coal. 

The  movement  of  coal  into  Augusta  for  the  year  ended  June  SO, 
1910,  was  about  7G,000  tons,  and  was  from  the  following  sources  of 
supply,  in  the  proportions  stated:  From  the  Coal  Creek  mines  in 
Tennessee,  about  45,000  tons ;  from  the  Pocahontas  mines  in  Virg^ia, 
about  30,000  tons;  and  from  other  mines,  including  the  Birming- 
ham field  in  Alabama,  about  1,000  tons.  The  coal  from  the  Birming- 
ham field  is  not  as  desirable  for  steam  purposes  as  that  from  either 
of  the  other  points  named. 

Of  the  mines  in  the  Coal  Creek  or  Tennessee  field,  those  located  on 
the  Southern  Railway  are  known  as  Group  7,  and  those  located  on 
the  Ijouisville  &  Nashville  Railroad  are  known  as  the  Wind  'Bodk 
group.  The  rate  from  each  group  to  Augusta  is  the  same,  and  for 
convenience  both  groups  are  herein  referred  to  under  the  general 
designation  of  Coal  Creek  mines.  Since  October  1,  1907,  the  rate 
from  these  mines  to  Augusta  has  been  $:>.10  per  ton  of  2«000  pounde. 
Prior  to  that  date  the  rate  had  been  $2.05  per  ton,  for  a  number  of 
years. 

Complainant  contends  that  the  rate  of  $2.10  per  ton  is  of  itself  un- 
reasonable. It  is  urged  that  coal  is  a  cheap  commodity,  capable  of 
heavy  loading,  an  article  of  necessity,  and  should  therefore  have  the 
lowest  rate  possible;  also  that  earnings  under  the  existing  rate  are 
more  than  sufficient  to  cover  the  cost  of  service  and  produce  a  reasoQ- 
able  profit.  The  evidence  does  not  show  the  cost  of  service,  the 
capital  invested,  or  the  amount  of  earnings  required  to  cover  said 
cost  and  insure  a  reasonable  return  upon  the  investment.  The  burden 
of  proof  was  with  complainant,  and  yet  counsel  are  apparently  satis- 
fied, as  to  this  phase  of  their  contention,  to  rest  upon  the  statement 
in  the  brief  that  ''  there  does  not  appear  to  be  any  necessity,  as  far 
as  the  financial  requirements  of  the  carriers  are  concerned,  f(x*  the 
maintenance  of  the  present  rate.^'  The  answer  to  this  is  that  a  rate 
can  not  be  adjudged  unreasonable  merely  because  the  carriers  did 
not  submit  evidence  to  show  their  ''  financial  requirements "  to  be 
such  as  to  justify  its  maintenance. 

It  is  true  that  coal  is  a  commodity  that  loads  heavily,  and  it  is 
also  an  article  of  necessity,  but  these  considerations  simply  argns 
that  it  should  have  a  reasonable  rate  of  transportation.  The  ques- 
tion here  is  whether  the  rate  of  $2.10  |>er  ton  is  unreasonable.  Com- 
plainant s  evidence  bears  upon  the  question  in  a  relative,  rather  than 
in  a  direct,  sense.  Emphasis  is  laid  chiefly  upon  the  fact  that  rates 
to  com|)etitive  points  are  lower  than  the  rates  to  Augusta,  by  reason 
whereof  it  is  claimed  that  the  location  of  new  industries  at  Augusta 
IB  discouraged,  and  the  growth  and  progress  of  the  city  impeded. 
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The  distance  from  the  Coal  Creek  mines  to  Augusta  is  401  miles 
via  the  Louisville  &  Nashville,  and  367  miles  via  the  Southern.  In 
each  case  5  miles  are  allowed  for  gathering  service  at  the  mines. 
Taking  the  shorter  line  as  the  basis,  the  $2.10  rate  produces  revenue 
of  5.7  mills  per  ton  per  mile.  To  the  principal  competitive  points 
named  in  the  petition  the  distances  and  rates  from  the  Coal  Creek 
field  are  as  follows :  To  Macon,  Ga.,  the  distance  is  320  miles  and  the 
rate  $1.80  per  ton,  or  5.6  mills  per  ton  per  mile;  to  Athens,  Ga.,  the 
distance  is  306  miles  and  the  rate  $1.90  per  ton,  or  6.2  mills  per  ton 
per  mile ;  to  Atlanta,  Ga.,  the  distance  is  233  miles  and  the  rate  $1.85 
per  ton,  or  5.9  mills  per  ton  per  mile.  Gauged  by  the  ton-mile  earn- 
ings the  rate  to  each  of  the  points  named,  except  Macon,  is  higher 
than  the  rate  to  Augusta.  To  Macon  it  is  one-tenth  of  a  mill  lower 
than  to  Augusta. 

A  comparison  of  the  Coal  Creek-Augusta  rate  with  rates  from  the 
Birmingham  field  to  the  stated  competitive  points  shows  a  situation 
still  less  favorable  to  complainant's  contention.  From  the  Birming- 
ham mines  the  showing  is  as  follows :  To  Macon  the  distance  is  275 
miles  and  the  rate  $1.65  per  ton,  or  6  mills  per  ton  per  mile;  to 
Athens  the  distance  is  260  miles  and  the  rate  $1.75  per  ton,  or  6.7 
mills  per  ton  per  mile;  to  Atlanta  the  distance  is  187  miles  and  the 
rate  $1.20  per  ton,  or  6.4  mills  per  ton  per  mile. 

The  distance  from  the  Birmingham  mines  to  Augusta  is  858  miles, 
allowing  a  gathering  distance  of  20  miles.  The  rate  is  $1.95  per  ton, 
or  5.4  mills  per  ton  per  mile,  as  compared  with  the  Coal  Creek- 
Augusta  rate  of  5.7  mills  per  ton  per  mile.  Gauged  by  the  same 
standard,  rates  from  the  Coal  Creek  mines  to  other  consimiing  points 
in  Georgia  and  the  Carolinas  are  higher  than  the  Augusta  rate.  To 
14  Georgia  points,  not  including  the  points  here  directly  involved, 
having  an  average  distance  of  about  360  miles  from  Coal  Creek, 
the  average  rate  is  $2.10  per  ton,  or  6.1  mills  per  ton  per  mile.  To 
nine  given  points  in  North  Carolina  and  South  Carolina,  having  an 
average  distance  of  about  260  miles  from  Coal  Creek,  the  average 
rate  is  $2.10  per  ton,  or  about  8.3  mills  per  ton  per  mile. 

Under  the  rate  adjustment  applying  generally  throughout  the 
southeast,  Augusta,  Macon,  Athens,  and  Atlanta  are  all  embraced 
within  that  portion  of  the  territory  to  which  rates  from  Coal  Creek 
mines  take  a  differential  of  15  cents  per  ton  higher  than  rates  from 
the  Birmingham  mines.  This  adjustment  is  the  result  of  com- 
promises between  the  competing  carriers,  and  has  existed  without 
change  for  many  years,  dating  back  perhaps  as  far  as  1894.  There 
can  be  no  doubt  that  the  Coal  Creek-Augusta  rate,  and  other  rates 
referred  to  as  well,  are  the  result  of  competition  between  the  carriers 
serving  the  various  coal-producing  fields.  While  the  cost  of  opera- 
tion was  not  a  matter  of  inquiry  at  the  hearing,  the  evidence  shows 
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that  the  service  from  the  Coal  Creek  mines  represents  expenslTe 
transportation  over  heavy  mountainous  grades. 

In  Rice  v.  Georgia  R.  R.  Co.^  14  I.  C.  C.  Rep.,  76.  the  question  of 
the  reasonableness  of  a  rate  of  $2.20  per  ton  from  the  Jellico  mines 
to  Augusta,  Ga.,  was  involved.  The  Jellico  mines  are  in  Tennessee, 
at  a  greater  distance  from  Augusta  than  the  Coal  Creek  group. 
Their  output  moves  to  Augusta  through  Coal  Creek  and  is  trans- 
ported over  the  s>ame  lines  as  the  product  of  the  Coal  Creek  mines. 
The  rate,  which  produced  revenue  of  5.5  mills  per  ton  per  mile,  was 
held  not  to  be  unreasonable.  The  facts  in  this  case  are  not  essen- 
tiallv  different  from  the  facts  in  that  case,  and  there  has  been  no  ma- 
terial  change  in  the  rate  situation  since. 

In  Board  of  Trade  of  Winston-Salem,  N.  C,  v.  .V.  cfc  W.  Ry.  Co^ 
16  I.  C.  C.  Rep.,  12,  the  Commission  established  a  rate  on  coal  from 
Pocahontas,  Va.,  to  AVinston-Salem.  a  distance  of  255  miles,  of  $2.10 
per  ton,  or  8.2  mills  per  ton  per  mile.  In  Victor  Mfg.  Co.  v.  8.  Ry. 
Co.,  21  I.  C.  C.  Rep.,  222,  the  Commission  established  a  rate  of  $1.85 
per  ton,  producing  revenue  of  7.8  mills  per  ton  per  mile,  for  the 
transportation  of  coal  from  the  Coal  Creek  mines  to  Spartanburg, 
S.  C,  a  distance  of  235  miles. 

Complainant  further  contends  that  the  Coal  Creek-Augusta  rate, 
as  compared  with  rates  to  Macon.  Athens,  Atlanta,  and  Savannah, 
Ga.,  where  competing  industries  are  located,  subjects  the  city  of 
Augusta  and  its  manufacturing  enterprises  to  undue  disadvantage. 
It  asks  that  a  rate  of  $1.80  per  ton  be  established. 

As  already  shown,  the  distances  and  rates  from  the  Coal  Creek 
mines  to  the  points  stated,  except  Savannah,  are  less  than  the 
tance  and  rate  to  Augusta.  To  Macon,  the  distance  is  47  miles  1 
and  the  rate  30  cents  less.  To  Athens,  the  distance  is  61  miles  1 
and  the  rate  20  cents  less.  To  Atlnntu,  the  distance  via  the  Louisville 
&  Nashville  is  171  miles  less  and  the  rate  is  75  cents  less.  These  rates 
are  all  the  result  of  competition  between  the  Birmingham  fields 
served  by  the  Alabama  railroads  and  the  Tennessee  fields  served  by 
the  Tennessee  railroads,  dating  back  to  the  time  when  the  differential 
of  15  cents  per  ton,  hereinbefore  referred  to,  was  established.  TTi€ 
distanc*es  from  the  Hinningham  mines  are  as  follows:  To  Maoon 
275  miles,  to  Athens  lm;o  miles,  and  to  Atlanta  187  miles.  In  each 
case  the  rate  is  a  differential  of  15  cents  per  ton  lower  than  the  rate 
from  the  Coal  Creek  mines. 

Moreover,  it  appears  that  the  competitive  points  named  get  a  con- 
siderable portion  of  their  coal  supply  from  mines  other  than  those  in 
the  Coal  Creek  and  Birmingham  fields.  A  great  deal  of  ooal  used  by 
industries  at  Macon  is  shipped  from  mines  in  Virginia  at  a  rate  of 
$2.15  per  ton;  and  some  of  the  industries  at  that  point  get  their  cosl 
from  mines  in  Tennessee  other  than  those  at  Coal  Creek.    At  Athen^ 
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also,  coal  is  largely  obtained  from  sources  other  than  the  Coal  Creek 
mines.  Some  of  the  manufacturing  industries  at  that  point  receive 
coal  from  mines  in  Kentucky  and  southwest  Virginia  and  from 
the  Jellico  mines  in  Tennessee,  whence  the  rates  are  higher  than 
from  Coal  Creek.  It  also  appears  that  the  bulk  of  steam  coal  con- 
sumed at  Atlanta  is  brought  from  mines  in  southwest  Virginia  and 
that  the  rates  are  higher  than  from  Coal  Creek,  notwithstanding  the 
proximity  of  Atlanta  to  the  Coal  Creek  and  Birmingham  fields. 
The  rate  from  Coal  Creek  to  Savannah  is  10  cents  lower  than  to 
Augusta,  while  the  distance  is  considerably  greater.  Defendants 
assert  that  the  rate  to  Savannah  is  controlled  by  active  water  com- 
petition for  the  carriage  of  coal  to  that  point  from  Virginia  fielda 
There  is  no  water  competition  of  consequence  for  the  carriage  of 
coal  to  Augusta,  and  none  at  any  of  the  other  competitive  points. 

It  appears  that  rates  from  Coal  Creek  are  based  on  the  Birmingham 
rates  with  an  added  differential  of  15  cents  per  ton.  This  applies  not 
only  to  the  points  here  in  question,  but  to  all  points  within  the  same 
differential  zone.  As  Birmingham  is  approached  from  the  east  the 
differential  against  Coal  Creek  increases,  first  to  25  cents,  then  to  46 
cents,  and  finally  to  70  cents.  The  reasonableness  of  this  differential 
adjustment  was  involved  in  Alabama  Coal  Operators  Asso.  v.  S.  Ry. 
Co,^  21  I.  C.  C.  Rep.,  230.  It  was  there  complained  that  the  15  and 
25  cent  differentials  were  unreasonably  low  and  unjustly  discrimi- 
natory in  favor  of  Coal  Creek  and  against  the  producers  of  the  Bir- 
mingham field.  The  Commission  held  that  the  adjustment  was  not 
shown  to  be  unreasonable  or  unjustly  discriminatory  and  dismissed 
the  petition.  The  decision  in  that  case  disposes  of  the  attack  here 
made  upon  the  adjustment  and  upon  the  Birmingham  rates  as 
applied  to  the  15-cent  differential  zone. 

If  the  present  relationship  of  rates  is  to  be  maintained,  a  reduc- 
tion in  the  Coal  Creek- Augusta  rate  can  not  be  made  without  corre- 
sponding reductions  in  rates  from  other  producing  points  to  Augusta. 
Rates  to  Augusta  from  eastern  Tennessee  mines  other  than  Coal 
Creek,  and  from  mines  in  Kentucky,  also,  are  made  with  relation  to 
the  rate  from  Coal  Creek,  and  consequently  any  material  reduction 
in  the  rate  as  is  here  insisted  upon  would  involve  reductions  in  the 
rates  from  the  other  points.  The  rates  from  the  southwest  Virginia 
mines  to  Augusta  take  a  differential  of  25  cents  per  ton  higher  than 
the  rate  from  Coal  Creek  to  Augusta,  which  latter,  as  we  have  seen, 
carries  a  differential  of  15  cents  per  ton  higher  than  rates  from  the 
Birmingham  mines.  Any  change  in  the  Coal  Creek-Augusta  rate, 
therefore,  would  necessitate  corresponding  changes  in  rates  from  the 
southwest  Virginia  mines;  also  from  the  Birmingham  mines,  and 
from  various  other  groups  of  mines  taking  differentials  higher  than 
the  Birmingham  rates  to  Augusta,  such  as  mines  on  the  NashviUe, 
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Chattanooga  &  St.  Louis,  and  Cincinnati,  New  Orleans  A  Texas  Plt- 
cific  railroads,  which  also  send  coal  into  the  Georgia  territory. 

It  is  argued  by  counsel  for  complainant  that  the  rate  to  Augusta 
is  in  violation  of  the  provisions  of  section  4  of  the  act  to  regulate 
commerce  because  it  is  higher  than  the  rate  in  effect  from  Coal  Creek 
to  Charleston,  S.  C.  No  issue,  under  section  4,  is  raised  by  the  peti- 
tion, and  the  matter  was  not  a  subject  of  inquiry  at  the  hearing.  The 
evidence  does  not  show  to  what  extent,  if  at  nil,  coal  moves  from  the 
Coal  Creek  mines  through  Augusta  to  Charleston.  Manifestly  this 
question  can  not  be  determined  upon  the  present  record. 

The  adjustment  of  rates  on  coal  in  the  Georgia  territory,  as  related 
to  the  provisions  of  said  section  4,  is  now  before  the  Commission  upon 
application  by  each  of  the  carriers,  defendants  in  this  case.  The 
applications  include  the  rate  to  Augusta,  and  the  questicm  will  be 
considered  and  decided  upon  those  applications. 

Upon  the  phases  of  the  controversy  directly  involved,  we  are  of 
opinion  and  find,  in  view  of  all  the  circumstances  and  conditions 
stated,  that  complainant's  alle^ati(»ns  of  unreasonableness  as  to  the 
rate  to  Augusta,  and  of  undue  prejudice  because  thereof,  are  not  well 
founded,  and  are  not  sustained.  The  petition  must,  therefore,  be  dis- 
missed, and  an  order  will  be  entered  accordingly. 
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No.  3388. 

NORMAN  LUMBER  COMPANY  ET  AL. 

v. 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY  ET  AL. 


aubmitted  March  16,  1911,    Decided  January  8,  1912. 


Upon  complaint  alleging  that  defendants'  rates  for  the  transportation  of  hard- 
wood lumber  from  points  south  of  the  Ohio  RWer  to  Loaisrllle,  Ky.,  and 
other  Ohio  River  crossings,  subject  lumber  dealers  at  LouiBville  to  undue 
disadvantage.  Held: 

"L  That  no  sufficient  reason  has  been  shown  why  rates  from  points  on  defend- 
ants' lines  should  be  higher  to  Louisville  than  to  Oairo,  IlL,  for  sobetan- 
tially  similar  distances,  and  defendants'  tariffs  should  be  ^mf^^^ 
accordingly. 

2.  That  the  present  adjustment  of  rates  as  between  LouisriUe  and  Oairo  from 
points  on  the  Illinois  Central  and  Yazoo  &  Mississippi  Valley  Bailroada 
south  of  Memphis,  Tenn.,  does  not  result  in  undue  preference  of  Cairo. 

8.  That  upon  the  present  record  no  conclusion  can  be  reached  respecting  the 
allegation  that  the  present  system  of  so-called  bridge  arbitraries  or  tolls 
subjects  Louisville  to  undue  disadvaBtaga 

nines  dk  Norman  for  complainants. 

R.  Walton  Moore  and  M.  P.  Callaway  for  Illinois  Central  Railroad 
Company ;  Southern  Railway  Company ;  Cincinnati,  New  Orleans  A 
Texas  Pacific  Railway  Company ;  Nashville,  Chattanooga  &,  St  Louis 
Railway ;  Alabama  Great  Southern  Railroad  C<Mnpany ;  and  Georgia 
Southern  A  Florida  Railway  Company. 

AttUla  Cox^  /r.,  for  Illinois  Central  Railroad  Company. 

W.  A.  NortJicutt  for  LouisviUe  &  Nashville  Railroad  Company. 

Edward  Barton  for  Baltimore  A,  Ohio  Southwestern  Railroad 

Company. 

Refokt  of  the  Commission. 

Bt  the  Commission: 

The  complainants  in  this  case  are  engaged  in  the  purchase,  sale, 
and  shipment  of  hardwood  lumber,  and  have  their  main  offices  and 
yards  at  Louisville,  Ky.  By  petition,  filed  July  18,  1910,  they  com- 
plain that  the  rates  upon  hardwood  lumber  from  points  in  southern 
territory  to  Louisville,  Ky.,  are  unjust  and  unreascmable,  and  unduly 
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prejudicial  to  the  interests  of  Louisville  as  a  hardwood  lumber 
market.  It  is  alleged  that  in  order  to  market  hardwood  lumber  there 
must  of  necessity  be  points  of  concentration  where  lumber  may  be 
sorted,  graded,  and  reconsigned ;  that  Louisville,  Ky.,  has  for  many 
years  been  a  concentration  point  for  lumber  produced  in  the  stat€» 
of  Kentucky  and  Tennessee;  that  the  supply  of  hardwood  lumber  in 
Kentucky  and  Tennessee,  which  is  naturally  tributary  to  Louisville, 
is  becoming  exhausted,  and  that  in  order  to  supply  their  demands 
Louisville  dealers  are  compelled  to  look  in  other  territories,  prin- 
cipally in  Georgia,  Alabama,  Mississippi,  and  Arkansas,  for  their 
supply  of  lumber;  and  that  the  rates  on  hardwood  lumber  from  points 
in  said  states  to  Louisville,  addi*d  to  the  rates  from  Louisville  to 
points  north  and  east  then^of,  are  such  as  to  preclude  the  operation  of 
lumber  yards  at  Louisville  in  competition  with  yards  at  other  Ohio 
River  crossings  and  Memphis,  Tenn.  It  is  further  alleged  in  the 
complaint  that  Memphis,  Tenn.,  has  been  accorded  a  yarding-in- 
transit  privilege  as  to  hardwood  luml>er,  and  that  this  privilege  coo- 
Ftitutes  undue  preference  of  Memphis  over  Ijouisville. 

A  large  number  of  exhibits  have  been  filed  and  have  been  care- 
fully examined.  It  is  at  once  evident  that  a  complaint  of  this  nature 
involves  thousands  of  rates,  and  that  it  is  somewhat  difficult  to  select 
those  which  are  typical  of  the  entire  situation.  Although  the  com- 
plaint alleges  that  the  rates  north  of  Louisville,  as  well  as  those  to 
the  south,  are  unreasonable,  substantially  no  evidence  as  to  the  rates 
north  of  the  Ohio  River  was  submitted  at  the  hearing,  and  on  the 
argument  counsel  for  complainants  stated : 

We  think  the  rates  arc  fairly  well  lined  np  In  centml  freight  anoclatton 
territory  through  theite  gatownys,  except  thnt  I/)ul8vllle  has  n  1-oent  dlffer- 
entliil  on  account  of  the  bridge,  which,  aa  I  said  l>efore,  we  think  is  Jastlfled. 
They  [the  lines  north  of  the  Ohio  Hlver]  perform  an  additional  service  and 
ought  to  be  paid  for  It.  The  dlf<crl  ml  nation  Is  on  the  southern  lines  comlnc 
Into  LouIsTllle. 


In  the  evidence  and  exhibits  submitted  the  principal 
to  be  placed  upon  the  rates  to  Cairo  as  compared  with  those  to 
Louisville,  a  very  small  amount  of  evidence  having  been  introdaoed 
as  to  the  rates  to  other  Ohio  River  crossings.  In  the  case  of  Send* 
heimer  v.  /.  C  /?.  R.  Co.^  17  I.  C  C.  Rep.,  CO,  the  Commission  deter- 
mined upon  the  proper  relationship  of  rates  as  between  Cairo  and 
Memphis,  and  the  rates  approved  by  the  Commission  are  now  in 
force.  It  would  seem  to  follow  that  if  the  proper  relationship  of 
rates  now  exists  between  Cairo  and  Memphis,  and  the  Commission 
can  determine  the  proper  relationship  of  rates  as  between  Louisrille 
and  Cairo,  such  action  would  dispose  of  any  alleged  discriminatioo 
in  favor  of  Memphis,  as  well  as  in  favor  of  Cairo. 
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Before  discussing  in  detail  the  rates  of  which  complaint  is  made, 
it  is  proper  to  consider  one  of  the  allegations  relating  to  the  aUeged 
preference  of  Memphis  over  Louisville.  The  carriers  permit  lumber 
to  be  brought  into  Memphis  from  points  beyond,  to  be  there  unloaded 
from  cars,  stored  in  distributing  yards,  and  sorted  and  graded,  with 
privilege  of  reshipment  out  of  Memphis  to  ultimate  destination  north 
of  the  Ohio  River  at  rates  which  are  less  than  the  combination  of 
rates  upon  Memphis;  that  is  to  say,  the  Memphis  dealer  who  desires 
to  take  advantage  of  the  transit  privilege  pays  the  full  local  rate 
from  the  point  of  origin  into  Memphis,  and  upon  reshipment  of  the 
lumber  to  a  point  north  of  the  Ohio  River  pays  1  cent  per  100  pounds 
less  than  the  rate  from  Memphis  to  said  point  of  ultimate  destination. 
In  some  instances  this  results  in  giving  the  Memphis  dealer  the  same 
rate  as  the  through  rate  from  the  point  of  origin  of  the  lumber  to  the 
point  of  ultimate  destination,  while  in  other  cases  the  shrinkage  of 
1  cent  is  not  sufficient  to  make  the  Memphis  reconsignment  rate  equal 
to  the  through  rate  from  point  of  origin. 

No  such  transit  arrangement  has  been  granted  to  Ohio  River  cross- 
ings, for  the  following  reason:  In  the  development  of  traffic  from 
points  south  of  the  Ohio  River  to  points  north  thereof  the  rates  ordi- 
narily " broke,"  as  it  was  called,  at  the  Ohio  River;  that  is  to  say,  the 
southern  lines  published  a  rate  up  to  the  river,  the  northern  lines  a 
rate  beyond ;  and  the  through  rate  from  any  point  in  the  south  to  any 
point  in  the  north  was  made  by  adding  these  two  rates  together. 
Therefore  on  such  a  combination  of  intermediate  rates  a  dealer  at  the 
river  can  bring  lumber  to  his  yards,  pay  the  rate  therefor,  keep  it  as 
long  as  he  pleases,  and  send  it  on  in  any  form  he  desires.  It  follows 
that  there  was  no  reason  why  the  carriers  should  grant  a  transit 
privilege  at  the  Ohio  River,  for  if  the  combination  of  rates  into  and 
out  of  Louisville  or  Cairo  is  no  greater  than  the  rates  through 
Memphis  under  the  reconsigning  privilege,  it  is  obvious  that  the 
dealer  at  the  river  has  an  advantage  in  that  he  is  not  subjected  to 
i\iiy  of  the  restrictions  of  the  reconsignment  rules. 

It  seems  to  us,  therefore,  that  no  cause  exists  for  the  establishment 
of  a  transit  privilege  at  Louisville;  but  if  the  rates  into  and  out  of 
Louisville  are  such  that  the  present  reconsignment  privilege  gives 
undue  advantage  to  Memphis,  the  best  way  to  correct  that  violation 
of  law  is  by  fixing  a  proper  relation  of  rates  as  between  Memphis  and 
Louisville;  and,  as  we  have  already  stated,  a  proper  conclusion  can 
best  be  reached  by  comparing  the  Louisville  rates  with  the  Cairo 
rates,  it  being  conceded  that  Memphis  and  Cairo  are  now  upon  a 
proper  relative  basis. 

Considerable  confusion  seems  to  have  arisen  in  the  testimony  by 
reason  of  the  fact  that  in  the  past  the  carriers  south  of  the  Ohio  River 
have  frequently  published  two  rates  to  Cairo,  one  to  Cairo  proper 
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and  another  and  lower  rate  to  Cairo  "  for  beyond."  Some  of  the 
exhibits  compare  the  rate  to  Cairo  ^^  for  beyond  '^  with  the  rate  to 
Louisville  proper.  However,  the  rate  to  Cairo  ^  for  beyond  "  can  not 
be  used  by  a  Cairo  dealer  who  desires  to  remove  his  lumber  from  the 
cars  at  Cairo  and  subsequently  reship  it  to  points  north ;  the  rate  to 
Cairo  ^^  for  beyond  '^  is  simply  a  proportional  rate  used  in  making 
through  rates  from  certain  points  in  the  south  to  certain  points  in  the 
north. 

In  the  cases  of  Tift  v.  R.  Ry.  Co.,  10  I.  C.  C.  Rep.,  548,  and  Central 
TeUow  Pine  Abso.  v.  /.  C.  R.  R.  Co.,  10  I.  C.  C.  Rep.,  606,  the  ratee 
on  yellow-pine  lumber  from  points  in  southern  G^rgia,  Alabama, 
and  Mississippi  to  Ohio  River  crossings  were  before  the  Commission. 
In  those  cases  it  was  shown  that  from  the  lumber-producing  territory 
in  Arkansas  and  Louisiana  there  were  territorial  blanket  rates  to 
Cairo,  and  that  the  producing  territory  in  Aricansas  and  Louisiana 
was  less  distant  from  the  Ohio  River  at  Cairo  than  was  the  southern 
lumber-producing  territory,  upon  the  average,  from  the  Ohio  River 
crossings — Cincinnati,  Louisville,  Evansville,  and  Cairo.  To  the 
rates  up  to  Cairo  from  Aricansas  and  Louisiana  the  railroads  north 
of  the  river  added  arbitraries  from  Cairo  to  points  of  destination  in 
central  freight  association  territory  and  trunk  line  territory,  the  com- 
bination of  said  rates  to  Cairo  and  from  Cairo  constituting  through 
rates  from  Arkansas  and  Louisiana  to  points  in  the  northeast  The 
railroads  extending  from  Georgia,  Alabama,  and  Mississippi  to  Ohio 
River  crossings,  for  the  purpose  of  rendering  possible  the  movement 
of  lumber  from  that  section  into  central  freight  association  terri- 
tory in  competition  with  yellow  pine  from  Arkansas  and  Louisiana, 
found  it  necessary  to  meet  the  rates  from  the  latter  States.  This 
was  accomplished  by  putting  into  effect  so-callod  basing  rates  from 
points  in  Georgia,  Alabama,  and  Mississippi  to  Cairo  which  equaled 
the  rates  in  effect  from  I»uisiana  and  Arkansas  to  said  points.  The 
arbitraries  of  the  railroads  north  of  the  Ohio  River  from  Cairo, 
added  to  these  basing  rates  from  Georgia,  Alabama,  and  Mississippi, 
produce<l  total  through  rates  equal  to  the  through  rates  from 
Arkansas  and  Louisiana.  In  establishing  the  rates  to  Cairo  from 
southern  points,  east  of  the  Mis^^issippi  River,  the  railroads  did  not 
contemplate  that  the  traffic  should  actually  move  via  Caira  The 
publication  of  the  rates  to  Cairo  was  merely  a  convenient  method  for 
determining  through  rates  to  points  of  destination  in  central  freight 
association  territory.  In  view  of  the  amendment  to  the  law,  which 
required  stricter  application  of  rates,  the  carriers  have  since  pub- 
lished joint  through  rates  from  substantially  all  points  in  the  south 
to  all  points  in  the  north.  Tliese  rates  have  ordinarily  been  made  op 
by  using  the  lowest  combination  through  any  of  the  Ohio  Biver 
croesinga.    A  number  of  so-called  basing  rates  to  Cairo  "lor  bs* 
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yond  ^  are  still  in  existence,  but  it  seems  that  the  only  practical 
reason  for  their  continuance  is  to  provide  a  basis  for  rates  to  points 
to  which  joint  through  rates  have  not  been  published. 

The  contention  in  this  case  is  that  the  lumber  dealer  at  Cairo  has 
an  undue  advantage  over  the  lumber  dealer  at  Louisville.  The  dealer 
who  desires  to  treat  lumber  at  Cairo  can  not  use  the  proportional 
rate  to  Cairo  any  more  than  he  could  use  the  joint  through  rate  from 
the  southern  point  to  the  northern  destination,  and  it  follows  that 
the  proper  comparison  is  between  the  rates  to  Cairo  proper  and  the 
rates  to  Louisville. 

Complainants'  contention  in  the  main  is  placed  upon  three  grounds. 
They  claim,  first,  that  from  points  on  defendants'  lines  the  rates  to 
Cairo  and  to  Louisville  ought  to  be  the  same  where  the  distance  is 
substantially  the  same.  Second,  the  present  rate  from  Memphis  to 
Louisville  is  12  cents  per  100  pounds,  and  the  rate  to  Cairo  10  cents 
per  100  pounds.  From  certain  points  south  of  Memphis  on  the 
Illinois  Central  and  the  Yazoo  &  Mississippi  Valley  railroads  the 
differential  between  Cairo  and  Louisville  is  greater  than  2  cents, 
and  complainants  contend  that  from  all  such  points  the  differential 
in  favor  of  Cairo  ought  not  to  exceed  2  cents.  Third,  complainants 
assert  that  they  are  subjected  to  undue  disadvantage  because  a  bridge 
toll  of  1  cent  per  100  pounds  is  added  to  the  rate  from  the  north 
bank  of  the  Ohio  River  to  make  the  rate  from  Louisville,  while  the 
other  Ohio  River  crossings — Cairo,  Evansville,  and  Cincinnati — being 
on  the  north  bank  of  the  Ohio  River,  pay  no  bridge  toll  on  outbound 
shipments,  and  on  inbound  shipments  no  bridge  toll  is  added  to 
their  rates  by  the  southern  lines. 

The  following  table  shows  the  rates  from  a  number  of  repre- 
sentative shipping  points  in  the  south  to  Cairo  proper,  and  ^^  for  be- 
yond," to  Louisville,  Evansville,  and  Cincinnati,  with  the  distances 
and  resultin;]^  revenue  per  ton  per  mile  to  each  point: 
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As  to  complainants'  first  proposition,  no  good  reason  has  been 
shown  to  the  Commission  why  Louisville  should  pay  a  higher  rate 
than  Cairo  for  the  transportation  of  lumber  from  points  of  origin 
which  are  substantially  equidistant  from  both  cities.  The  justice  of 
this  contention  seems  to  have  been  conceded  by  defendant  Louisville 
&  Nashville  Railroad  Company.  At  the  time  of  the  hearing  the 
rates  from  points  on  the  Louisville  &  Nashville  south  of  Decatur, 
Ala.,  were  higher  to  Louisville  than  to  Cairo;  for  instance,  the  rate 
from  Deatsville,  Ala.,  was  14  cents  to  Cairo  and  17  cents  to  Louis- 
ville; from  BluflF  Springs,  Fla.,  16  cents  to  Cairo  and  19  cents  to 
Louisville.  The  general  freight  agent  of  the  Louisville  &  Nashville 
Railroad  Company  explained  that  this  difference  in  favor  of  Cairo 
arose  from  the  erroneous  publication  of  a  rate  to  Cairo  proper  which 
was  the  same  as  the  basing  or  propoilional  rate  to  Cairo ;  that  prior 
to  the  decision  in  the  Tift  and  Central  Yellaw  Pine  cases^  supra^  the 
rate  to  Cairo  had  been  raised  to  equal  the  Louisville  rate,  but  was 
reduced  to  the  former  basis  as  the  result  of  the  decisions  in  those 
cases.  Since  the  hearing  herein  the  rate  to  Cairo  proper  from  sta- 
tions south  of  Deca#ur  has  been  advanced  and  the  Cairo  rate  is  now 
the  same  as  the  rate  to  Jeffersonville,  New  Albany,  and  Evansville; 
that  is,  1  cent  per  100  pounds  higher  than  the  Louisville  rate.  This 
tariff  was  made  effective  January  22,  1911;  and,  as  applied  to  the 
stations  above  mentioned,  it  results  in  a  rate  of  17  cents  from  Deats- 
ville to  Ix)uisville  and  18  cents  from  Deatsville  to  Cairo;  19  cents 
from  Bluff  Springs  to  Louisville  and  20  cents  from  Bluff  Springs 
to  Cairo. 

Complainants'  second  contention,  that  the  rates  to  Louisville  from 
points  south  of  Memphis  on  the  Yazoo  &  Mississippi  Valley  and 
Illinois  Central  railroads  should  not  in  any  case  exceed  the  rate  to 
Cairo  by  more  than  2  cents,  does  not  appear  to  be  well  founded. 
By  reference  to  the  table  above  inserted,  it  will  be  seen  that  the  rate 
from  Memphis  to  Cairo  proper  yields  revenue  of  11.8  mills  per  ton 
per  mile,  while  the  rate  of  12  cents  to  Louisville  yields  revenue  of 
6.4  mills  per  ton  per  mile.  The  rate  from  McComb,  Miss.,  to  Cairo 
proper  is  14  cents  and  to  Louisville  19  cents,  but  it  will  be  noted 
that  the  14-cent  rate  to  Cairo  yields  revenue  of  6.3  mills  per  ton  per 
mile,  while  the  19-cent  rate  to  Louisville  yields  revenue  of  6.7  mills 
per  ton  per  mile.  The  same  relative  revenue  per  ton  per  mile 
appears  to  obtain  from  other  points  south  of  Memphis  where  the 
differential  in  favor  of  Cairo  exceeds  2  cents,  and  upon  this  record 
we  are  unable  to  find  that  the  present  rates  to  Louisville  are  unrea- 
sonable or  unduly  prejudicial.  It  was  testified  by  the  witness  on 
behalf  of  the  Illinois  Central  that  the  differential  of  2  cents  between 
Cairo  and  Louisville  from  Memphis  is  less  than  is  justifiable  upon  a 
mileage  basis;  that  islo  say,  the  distance  from  Memphis  to  Cairo 
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is  169  miles,  to  rx)uisvil]e  877  miles,  or  a  difference  in  favor  of  Cairo 
of  208  miles.  Defendant  claims  that  the  difference  of  2  cents  is 
not  sufficient  to  compensate  for  the  additional  service  performed  in 
the  transportation  to  Louisville,  but  that  this  adjustment  has  been 
forced  by  reason  of  the  competition  of  the  rail  carriers  with  trans- 
portation by  water  up  the  Mississippi  and  Ohio  Rivers,  and  that 
such  competition  does  not  exist  with  respect  to  points  which  are 
not  upon  the  Mississippi  River. 

On  the  other  hand,  it  will  be  noted  that  the  rate  from  Rome,  Ghu, 
to  Cairo  proper  is  14  cents,  and  the  distance  474  miles;  while  the 
rate  from  Rome  to  Louisville  is  15  cents,  and  the  distance  437  miles. 
No  sufficient  i-eason  has  been  shown  why  the  rate  from  Rome,  Ga., 
and  points  of  which  it  is  typical  should  be  greater  to  Louisville  than 
to  Cairo.  Rased  upon  the  rate  from  Rome  to  Cairo,  the  rate  to 
Ijouisville  ought  not  to  exceed  13  cents.  From  Wildwood,  Ga.,  to 
Cairo  the  distance  is  3(>2  miles  and  the  rate  10  cents.  To  Ijouisville 
the  rate  is  IG  cents  and  the  distance  324  miles.  Based  upon  the  rate 
from  Wildwood  to  Cairo,  the  rate  to  I^uisville  ought  not  to  exceed 
15  cents. 

Upon  consideration  of  all  the  facts  of  record  it  is  our  concIumcMi 
that  the  rates  to  Louisville  from  points  on  the  lines  of  defendants 
ought  not  to  be  higher  for  substantially  similar  distances  than  the 
rates  to  Cairo:  nnd  that  T^uisville  is  subjected  to  undue  prejudice 
at  least  so  far  as  rates  to  that  city  are  gri^ater  for  .substantially  simi- 
lar <listances  than  tlio  rates  to  Cairo. 

The  matter  of  the  bridge  toll  rem:)ins  to  be  considered.  The  con* 
tention  of  the  Loui.sville  lumber  dealers  may  l>est  be  shown  by  using 
a  typical  rate;  for  instance,  the  rate  from  Wildwood,  Ga.,  to  Cairo 
and  Ix)uisville  is  10  cents,  the  distance  to  Cairo  being  362  miles  and 
to  Ix)uisville  324  miles.  The  rate  fn)m  Cairo  to  Chicago  is  10  cents 
for  a  di<tnr.c*e  of  3r>r>  mile>  and  from  Louisville  11  cents  for  a  distmnee 
of  205  miles.  The  rate  from  Evan-ville.  Ind.,  to  Chicago,  a  distance 
of  287  miles,  is  10  rent.^.  In  other  words,  when  hauling  traffic  north 
from  Louisville  the  northern  lines  a<ld  1  ivnt  to  their  rate  from  the 
north  bank  of  the  river  to  cover  the  estimated  expense  of  maintenance 
and  o|x>r«ition  of  the  bridcre,  and  this  addition  of  1  cent  to  the  rate 
from  the  north  bank  of  the  river  is  the  so-called  l)ridge  toll.  Tlie 
illustration  alK)ve  given  shows  th:it  on  a  shipment  from  Wildwood, 
Ga.,  treated  in  the  yards  at  Louisville  and  then  shipped  oot  to 
Chicago,  the  combination  of  the  rates  in  and  out  is  27  cents,  while 
through  Cairo  it  is  20  cents. 

Complainant>  admit  tl):it  the  thiuU  nortli  of  the  river  are  entitled 
to  1  cent  per  U'O  pound>  <m  nccimnt  of  the  bridge  service  oat  of 
Ix>uisville.  They  contend,  however,  that  if  the  northern  lines  are  to 
add  1  cent  on  outbound  shipments  the  Louisville  dealers  ought  to  paiy 
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1  cent  less  on  inbound  shipments  than  the  crossings  on  the  north  bank 
of  the  river  reached  by  the  southern  lines;  otherwise  Louisville  is  at 
a  disadvantage  of  1  cent  per  100  pounds  for  which  no  transportation 
reason  exists.  As  we  understand  it,  no  separate  charge  is  made  by 
the  carriers  south  of  the  Ohio  River  for  the  service  across  the  bridge, 
but  the  lines  south,  on  traffic  carried  to  northern  destinations  through 
Evansville  and  Cairo,  add  an  arbitrary  to  what  would  otherwise  be . 
their  proportion  of  the  joint  through  rate.  There  can  be  no  doubt 
that  Louisville,  on  the  south  bank  of  the  river,  ought  not  to  pay 
inbound  a  rate  which  is  sufficient  to  cover  the  transportation  of  traffic 
to  the  north  bank  of  the  river,  and  then,  when  reshipping  the  traffic 
to  the  north,  again  pay  an  amount  sufficient  to  cover  the  transporta- 
tion across  the  bridge.  In  other  words,  Louisville  ought  not  to  be 
considered  on  the  north  bank  of  the  river  on  inbound  shipments  and 
on  the  south  bank  of  the  river  on  outbound  shipments. 

In  Freight  Bureau  of  Cincinnati  v.  C,  A^.  O.  <&  T.  P.  Ry,  Co.^ 
7  I.  C.  C.  Rep.,  180,  the  Commission  found  that  the  location  of 
Cincinnati  upon  the  north  bank  of  the  Ohio  River,  and  the  fact 
that  railroads  leading  south  must  cross  that  river  over  expensive 
bridges  for  which  an  arbitrary  or  toll  is  charged,  or  allowed  in  the 
division  of  rates,  justified  some  higher  diflFerential  from  Cincinnati 
over  rates  from  Louisville,  on  the  south  bank  of  the  river,  to  destina- 
tion points  in  so-called  "  Montgomery  and  southwestern  territory." 
The  difficulty  in  determining  this  question  arises  from  the  fact  that 
the  bridges  are  now  for  the  most  part  owned  by  the  railroad  com- 
panies or  their  subsidiary  companies  and  no  separate  charge  is  made 
to  the  public  for  the  use  of  the  bridge.  In  hauling  traffic  to  Cairo 
and  Louisville  from  a  point  equidistant  from  both  those  cities,  at 
the  same  rate,  it  is  obvious  that  the  carriers  perform  a  greater  service 
for  the  Cairo  dealer  by  reason  of  transporting  his  traffic  across  the 
bridge.  As  we  understand  it,  in  the  adjustment  of  interline  accounts 
between  carriers  an  expensive  bridge  is  ordinarily  considered  as  con- 
structive mileage  and  the  division  of  joint  rates  made  upon  that  basis. 

Upon  the  present  record  we  can  not  say,  for  instance,  that  from 
points  equidistant  from  Louisville  and  Cairo  the  rate  to  Louisville 
should  be  1  cent  less  than  to  Cairo.  There  is  no  evidence  in  the 
record  which  indicates  the  added  expense  of  moving  traffic  to  Cairo 
by  reason  of  the  use  of  the  bridge  at  that  point,  and  any  relative 
adjustment  as  between  Louisville  and  Cairo  based  upon  the  fact 
that  one  is  upon  the  south  and  the  other  upon  the  north  bank  of  the 
river  would  necessarily  have  to  take  into  consideration  not  only  the 
amount  which  the  carriers  charge  each  other  in  their  interline  ac- 
counts for  the  use  of  the  bridge,  but  the  actual  cost  of  transporting 
the  traffic  across  the  bridge ;  and  any  result  so  obtained  might  be  sub- 
jected to  modification  by  reason  of  the  fact  that  the  bridges  are 
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owned  or  operated  by  different  carriers  and  perhaps  apon  different 
terms.  The  record  does  not  indicate  by  whom  the  several  bridges 
are  owned  and  operated,  and  other  facts  essential  to  a  oondusicni 
upon  this  point,  and  therefore  we  shall  not  attempt  to  dispose  of  that 
matter  at  this  time. 

As  we  have  stated,  it  is  our  opinion  that  from  points  on  defendants* 
lines  which  are  equidistant,  or  substantially  so,  from  Cairo  and  Louis- 
ville, the  rates  to  Louisville  ought  not  to  exceed  the  rates  to  Cairo, 
and  that  from  other  points  of  origin  the  diffei*cncds  in  rates  to  Cairo 
and  Louisville  should  be  proportionate  with  the  difference  in  distance, 
and  the  best  disposition  of  the  cose  seems  to  be  to  request  the  defend- 
ants to  enter  upon  a  revision  of  tlieir  tariffs  which  shall  produce  this 
result.  In  the  present  state  of  the  record  it  would  be  difficalt  to 
enter  an  order  which  would  be  of  any  benefit  to  complainants,  for  the 
reason  that  a  great  many  of  the  points  from  which  they  ship,  or 
desire  to  ship,  and  respecting  which  rate  comparisons  have  been  insti- 
tuted in  the  record,  are  on  tlie  lines  of  roads  which  are  not  parties 
defendant,  and  because  any  order  made  at  this  time  might  be  subject 
to  modification  upon  further  investigation  of  the  matter  of  bridge 
tolls.  Moreover,  the  points  set  forth  in  the  exhibits  which  are  on  the 
lines  of  defendants  are  said  to  be  merely  typical  and  are  only  a  small 
fraction  of  the  total  number  of  points  involved.  We  deem  it  best, 
therefore,  to  make  no  specific  order  at  this  time.  It  is  expected  that 
the  defendant  carriers  will  at  once  enter  upon  a  revision  of  their 
tariffs  in  accordance  with  the  views  herein  sot  forth.  If  such  action 
should  not  l)e  taken,  the  complainants  may  apply  for  reopening  of  the 
case,  bring  in  all  necessary  parties  defendant,  and  set  forth  in  detail 
the  points  respecting  which  an  order  should  be  entered  in  accordance 
with  the  foregoing  conclusions. 

Complainants  ask  for  reparation  and  at  the  hearing  filed  a  con- 
siderable number  of  expense  bills  in  support  of  their  claim;  but  they 
have  not  attempted  to  show  to  what  extent,  if  any,  they  were  damaged 
in  connection  with  the  shipments  covered  by  the  expense  bills  sub- 
mitted, and  they  were  not  in  a  position  to  do  so  in  advance  of  this 
decision.  Therefore,  no  opinion  is  expressed  respecting  the  matter  of 
reparation,  and  that  part  of  the  case  will  be  held  awaiting  such  action 
as  complainants  may  deem  proper.  The  petition  also  attacked,  in 
a  general  way,  the  rates  from  points  wcist  of  the  Mississippi  River  in 
Louisiana  and  Arkansas  to  Ix>uisville,  but  the  evidence  in  respect 
thereto  is  so  meager  tliat  no  conclusion  can  be  reached  upon  the 
record  and  no  opinion  is  expressed. 

Commissioner  McCuord  took  no  part  in  the  decision  of  this 
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Charges  for  necessary  out-of-direct-line  service  on  shipments  of  grain  and 
grain  products  from  Omaha,  Nebr.,  to  Conway  and  Morrilton,  Ark.,  with 
transit  privileges  at  Little  Roclc,  Ark.,  fonnd  not  to  be  unreasonable  or 
unduly  prejudicial.    Complaint  dismissed. 

R.  T.  Brook  for  complainant. 
James  C.  Jeffery  for  defendants. 

Report  of  the  Commissiok. 

By  the  Commission  : 

The  complainant  is  a  corporation  engaged  in  the  grain  and  milling 
business  at  Little  Rock,  Ark.  Its  petition,  filed  October  8,  1910,  al- 
leges that  it  has  been  charged  unlawful  and  unreasonable  rates  for 
transportation  of  grain  and  grain  products  from  points  in  Nebraska 
and  Kansas  to  Little  Rock,  and  other  points  taking  Little  Rock  rates 
and  arbitraries  higher;  and  by  reason  thereof  has  been  subjected  to 
undue  prejudice. 

Complainant's  mill  is  on  the  tracks  of  the  St  Louis,  Iron  Mountain 
&  Southern  Railway,  at  Little  Rock,  and  it  does  an  extensive  milling- 
in-transit  business.  Most  of  its  grain  supply  is  shipped  over  defend- 
ants' lines  from  Ortiaha,  Nebr.,  and  other  grain  markets  on  the  Mis- 
souri River.  Its  mill  products  are  sold  largely  at  near-by  points  in 
Arkansas,  on  the  lines  of  the  St.  Louis,  Iron  Mountain  &  Southern, 
among  which  are  Conway  and  Morrilton  to  the  west,  and  Beebe, 
Earle,  Helena,  Marianna,  Forrest  City,  Wynne,  and  other  points  to 
the  east  and  northeast,  between  Little  Rock  and  Memphis,  Tenn. 

Missouri  Pacific-Iron  Mountain  tariff,  I.  C.  C.  No.  A-970,  effective 
July  1,  1009,  names  a  proportional  rate  on  com,  and  articles  taking 
corn  rates,  of  18  cents  per  100  pounds,  from  Omaha  to  Little  Rock 
and  to  each  of  the  other  points  referred  to.  By  MisBOuri  Pacific-Iron 
Mountain  joint  circulars,  L  C.  C.  Na  A-1228,  effeotive  November  19, 
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1909,  and  I.  C.  C.  No.  A-1618,  effective  September  24,  1910,  transit 
privileges  are  accorded  shipments  of  grain  and  grain  products  at 
various  milling  points,  including  Little  Rock,  and  it  is  provided  that 
the  joint  rates  from  points  of  origin  to  points  of  destination  in  effect 
when  the  shipments  originated  shall  be  applied. 

On  shipments  entitled  to  transit  privileges  at  Ldttle  Rock  com- 
plainnnt  has  been  required  to  pay,  in  addition  to  the  18-oent  rate, 
certain  out-of-line-haul  charges,  which,  it  is  alleged,  are  unreason- 
able and  hi<:)  'T  than  are  authorized  by  the  tariffs. 

Since  the  tiling  of  this  petition,  by  supplement  effective  October 
24,  1910,  to  tlie  said  joint  circular,  I.  C.  C.  No.  A-1618,  defendants 
have  eliminated  from  the  trni.sit  privilege  at  Little  Rock  the  ont-of- 
line-haul  charges  to  all  the  points  east  and  northeast  of  Little  Rock. 
The  chief  contn)versy  in  the  case,  therefore,  is  whether  the  out-of- 
line-haul  charges  on  shipments  destined  to  Conway  and  Morrilton 
arc  iinn»asoniible  or  otherwise  unlawful. 

The  milling-in-transit  tariffs  referred  to  provide  that  transit 
privileges  on  shipments  moving  otit  of  direct  route  shall  be  subject 
to  extra  charges  for  the  additional  distances  traversed,  as  follows: 
For  40  miles  and  over  5  miles,  1  cent  per  100  pounds;  for  60  miles 
and  over  40  miles,  1^  cents  per  100  pounds;  for  80  miles  and  over 
60  miles,  2  cents  per  100  pounds;  and  for  100  miles  and  over  80 
miles,  2^  cents  per  100  pounds.  These  rules  are  still  in  force.  The 
distance  from  Little  Rock  to  Conway  is  30  miles  and  to  Morriltcm 
50  miles. 

Complainant  contends  that  as  the  rate  from  Omaha  to  both  Con- 
way and  Morrilton  is  the  same  as  the  rate  to  Little  Rock,  the  extra 
charges  for  out-of-line-haul  should  l>e  based  on  the  actual  distance 
from  Little  Roc*k  to  each  of  said  points — that  is,  on  30  miles,  or  1  cent 
per  100  pounds  to  Conway:  and  on  50  miles,  or  IJ  cents  to  Morrilton. 
The  extra  charges  collected  under  the  tariffs  are  1^  cents  to  Conway 
and  2i  cents  to  Morrilton. 

The  tariffs  provide  that  in  assessing  these  extra  charges  the  dif- 
ference between  the  mileage  a  shipment  actually  travels  via  the  transit 
point  and  the  mileage  via  the  shortest  route,  from  point  of  origin  to 
destination,  shall  be  considered  the  mileage  of  the  out-of-line  haul, 
the  distances  to  be  determined  by  Missouri  Pacific  Official  Distanoe 
Table.  I.  C.  C.  No.  7r»24,  and  effective  supplements  thereto.  By  this 
tal)le  the  short -line  distance  from  Omaha  to  Conway  is  695  miles, 
via  Coffey  ville.  Kans..  while  the  distance  over  the  route  via  the  transit 
point  is  738  miles,  a  difference  of  43  miles,  for  which  the  out-of-line- 
haul  charge  is  U  cents  jht  100  pounds.  By  the  same  short-line  roate 
the  distanci*  fnwn  Omaha  to  Morrilton  is  075  miles,  while  the  dis- 
tance over  the  route  via  the  transit  |)oint  is  758  miles,  a  difference  of 
83  miles,  for  which  the  out-of-line-haul  charge  is  2^  cents  per  100 
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pounds.  It  thus  appears  that  the  charges  which  defendants  collect 
on  shipments  to  Conway  and  Morrilton,  with  transit  privileges  at 
Little  Rock,  are  in  accordance  with  the  tariffs  in  force. 

It  is  not  contended  that  these  extra  charges  are  unreasonable  exoept 
on  the  theory  that  only  the  actual  distance  out  of  Little  Rock  should 
be  counted  the  out-of-line  haul  as  to  each  of  said  points.  We  do  not 
regard  the  theory  suggested  as  meritorious.  Shipments  destined  to 
either  point,  without  transit  privilege  at  Little  Rock,  would  naturally 
move  over  the  shorter  line,  via  Coffeyville,  and  in  that  event  the  en- 
tire haul  would  be  675  miles  to  Morrilton  or  695  miles  to  Conway. 
To  insure  to  complainant  the  benefit  of  the  transit  privilege  at  Little 
Rock  as  to  such  shipments,  defendants  would  be  required  to  make  an 
actual  extra  haul  of  twice  the  distance  out  of  Little  Rock;  that  is,  an 
actual  extra  haul  into  Little  Rock  and  out  again,  or  100  miles  as  to 
Morrilton  and  60  miles  as  to  Conway.  If  this  actual  extra  distance 
were  counted  as  the  basis  of  the  out-of-line-haul  charges,  complainant 
would  not  be  any  better  off,  for  in  that  event  the  extra  charges  woidd 
be  the  same  as  now  collected  under  the  tariffs. 

If  it  be  assumed  that  under  the  transit  tariffs  shipments  destined 
to  Morrilton  or  Conway  move  over  the  route  via  Carthage,  Mo.,  and 
the  White  River  division,  the  actual  extra  distance  to  Conway  via 
Little  Rock  would  be  43  miles,  and  the  actual  extra  distance  to  Mor- 
rilton would  be  83  miles.  These  are  the  extra  distances  which  form 
the  basis  of  the  out-of-line-haul  charges  under  the  method  adopted 
by  defendants,  as  shown  by  the  tariffs  referred  to.  Under  all  the  cir- 
cumstances we  can  not  find  that  the  charges  for  the  extra  service 
occasioned  by  the  out-of-line  haul  as  to  either  Conway  or  Morrilton 
are  unreasonable  or  ^^uhject  complainant  to  undue  prejudice. 

There  is  sharp  conflict  in  the  evidence  as  to  whether  the  extra 
charges  formerly  collected  on  shipments  destined  to  the  points  east 
and  northeast  of  Little  Rock  were  unreasonable  or  discriminatory. 
The  record  is  not  in  condition  to  enable  us  to  reach  a  satisfactory 
conclusion  on  that  question,  and  as  those  charges  have  been  eliminated 
from  the  tariffs  and  no  reparation  is  asked  on  account  of  past  trans- 
actions, the  matter  need  not  be  here  further  considered.  The  petition 
must  be  dismissed  and  an  order  will  be  entered  accordingly. 
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No.  3897. 
FAIRMONT  CREAMERY  COMPANY 

V. 

CHICAGO,  BURLINGTON  &  QUIXCY   RAILROAD 

COMPANY. 


Submitted  yovnnhrr  20,  1911,     Decided  January  8.  19lt, 


A  rate  of  32  rents  i>er  lO-pillon  can  of  cream  from  Concordia,  Kami.,  to  Crete, 
Nebr.,  not  found  to  have  been  unreasonable.    Complaint  dismissed. 

Hainer  d*  Smith  for  coniplainnnt. 
/?.  /y.  Scott  for  defendant. 

Rei»i>rt  of  the  Commlssion. 

By  the  Commission: 

The  comi>liiinant  is  a  corporation  engaged  in  the  purchase  of 
cream  and  iiianiifa<*tiire  of  butter,  with  headquarters  at  Omaha, 
Nehr.  By  petition,  tiled  March  3,  IDll.  it  alleges  that  an  unreason- 
r.l>le  rate  was  charged  hv  defendant  for  the  transportation  of  cream 
in  10-gallon  cans  from  Concordia,  Kans.,  to  Crete,  Nebr.,  during  the 
peri(Kl  from  March  1  to  September  5,  1900.     Reparation  is  asked. 

During  the  suiimuT  of  IDCX*  complainant  established  at  Concordia 
a  concentration  phint  for  the  handling  of  cream  carried  by  rail  lines 
to  that  |>oint  and  reshipped  over  defendants  line  to  Crotf,  where 
it  is  manufactured  into  butter.  The  defendant,  at  the  same  time, 
established  a  sf)ecial  rate  of  20  cents  per  10-gallon  can  of  cream,  in 
lots  of  ino  cans  or  more,  shipped  from  Concordia  to  Crete  by  paa- 
senpT  train.  This  special  rate  was  c<intinued  in  force  until  March  1, 
1901>.  On  that  date  the  rat«»  was  advanced  to  32  cents,  without 
limitation  as  to  tlie  numlnT  of  cans  .shipi)ed.  On  September  5,  1909, 
tlie  s|)e<*ial  niti*  of  *J0  ivnts  was  reston»d,  with  an  increase  of  the 
nmiilHT  of  cans  in  each  slnpnu^nt  to  150  during  the  summer  months, 
the  minimum  remaining  at  100  cans  from  October  to  March  of 
each  year.  This  rate  is  still  in  forci».  Complainant  contends  that 
the  rate  of  32  (*ent.s  wil«  unn'a-'onable,  and  points  to  the  maintenance 
of  the  20-reiit  rate  since  100<'».  with  the  exwption  of  the  six-month 
intcTval  above  noted,  as  conclusive  evidence  uf  tliis  contention. 
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Ordinarily  the  advance  of  a  rate  for  a  short  period,  followed  by 
restoration  and  maintenance  of  the  lower  rate  formerly  in  force, 
tends  to  raise  a  presumption  of  fact  that  the  advanced  rate  was  un- 
reasonable. In  the  present  case  there  are  certain  facts  that  modify 
this  presumption.  The  special  rate  was  put  in  effect  in  the  first  in- 
stance at  the  solicitation  of  complainant.  According  to  the  testimony 
of  complainant's  witness,  he  called  upon  an  official  of  the  defendant 
carrier  and  explained  that  considerable  quantities  of  cream  were 
passing  through  Concordia  on  the  lines  of  other  carriers  destined  to 
competing  creameries,  and  that,  with  a  sufficiently  low  rate,  he  could  • 
divert  a  part  of  that  business  over  the  Chicago,  Burlington  &  Quincy 
Railroad  to  Crete.  The  defendant,  he  explained,  could  get  not  only 
the  haul  to  Crete,  but  the  benefit  of  the  increased  movement  of  butter 
out  of  Crete.  Defendant's  witness  testified  that  the  rate  was  made 
to  "  scalp  "  the  business  on  the  other  connecting  lines  at  Concordia, 
and  was  fixed,  not  as  compensatory  in  itself,  but  in  consideration  of 
the  increased  butter  movement  out  of  Crete. 

In  January,  1909,  the  order  of  the  Commission  in  Beatrice  Cream- 
ery Co,  V.  /.  C.  R.  R.  Co,,  15  I.  C.  C.  Rep.,  109,  was  issued.  That 
case  involved  the  rates  charged  for  carriage  of  cream  to  centralizing 
creameries  in  the  territory  extending  from  Detroit  and  Port  Huron 
on  the  east  to  Colorado  common  points  on  the  west,  and  complainants 
sought  the  establishment  of  a  so-called  33-cent  scale.  After  an  ex- 
haustive review  of  the  situation  a  scale  of  rates,  based  on  mileage, 
somewhat  higher  than  the  33-cent  scale,  was  found  by  the  Commis- 
sion to  be  reasonable  for  the  transportation  of  cream  to  these  cen- 
tralizing creameries;  and  these  rates,  known  as  the  Beatrice  scale, 
have  since  been  generally  adhered  to  in  that  section  of  the  country. 

When  the  Beatrice  scale  was  put  in  effect  by  the  Chicago,  Bur- 
lington &  Quincy  Railroad  the  special  rate  of  20  cents  from  Con- 
cordia to  Crete  was  withdrawn  in  order  that  the  application  of  the 
Beatrice  rates  might  be  uniform  throughout  the  system.  Defend- 
ant's general  freight  agent  testified  that  the  20-cent  rate  under 
consideration  in  this  case  was  the  only  special  rate  he  knew  of  on 
the  Chicago,  Burlington  &  Quincy  lines  west  of  the  Missouri  River, 
except  two  intrastate  rates  fixed  by  the  Nebraska  state  conmiission. 
This  establishment  of  the  Beatrice  scale  fixed  the  rate  from  Con- 
cordia to  Crete,  122.6  miles,  at  32  cents.  Under  the  33-cent  scale, 
which  was  rejected  by  the  Commission  as  being  unreasonably  low, 
this  rate  would  have  been  26  cents. 

Upon  this  advance  of  the  rate  complainant  protested  to  the  car- 
rier; and,  this  being  ineffectual,  withdrew  its  business,  so  far  as 
possible,  from  the  Burlington  system.  Apparently  the  traffic  so 
lost  was  of  such  volume  that  defendant  considered  that  its  interest 
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would  be  subserved  by  restoration  of  the  20-cent  rate,  and  it  acted 
accordingly.  The  low  rate  was,  in  the  first  instance,  voluntarily 
established  by  defendant;  whether  it  was  compensatory  or  not,  in 
view  of  the  profits  on  the  butter  trafiic,  was  a  question  for  the  carrier 
to  consider  at  that  time.  Having  led  complainant  to  adjust  its 
business  to  the  conditions  thus  created,  that  rate  was  not  lightly  to 
be  set  aside. 

It  will  be  recalled  that  in  the  Beatrice  Creamery  casCy  supra^  the 
Commission  rejected  the  33-cent  rate  as  unreasonably  low.  Under 
that  scale  the  rate  between  Concordia  and  Crete  would  have  been 
about  33  per  cent  higher  than  the  rate  here  sought  to  be  enforced. 
In  stating  the  reasons  for  the  rejection  of  those  rates,  the  Commission 
said: 

^  ^  ^  It  is  conceded  that  at  the  time  of  their  [the  33-cent  scale  rates] 
inauKuratioo  this  whole  territory  weet  of  the  Missouri  River  was  In  distretwed 
circumstancea  There  had  been  roi>eated  crop  failures,  and  the  price  of  what 
had  been  produced  was  extremely  low.  There  was  no  money  in  the  country, 
and  the  people  were  leaving  it.  The  dairy  industry  seemed  to  offer  a  means 
of  providing  some  small  amount  of  ready  cash  and  of  initiating  a  bostnen 
which  subsequently  might  be  of  great  beueflt  to  the  country.  In  this  view  the 
railroads  coo|)erated  with  these  contralizers  in  the  establishment  of  these  rates 
in  order  that  the  centralizer  might  be  able  to  present  to  the  farmer  a  prepo- 
sition sufficiently  attractive  to  insure  his  acceptance. 

•  ••##•• 

•  •  ^  But  they  [the  railn>ads]  urge  that  this  has  not  been  done  under 
the  supposition  tliat  the  rates  charged  for  the  carriage  of  this  cream  were 
comiiensatory.  but  in  order  to  build  up  an  industry  which  would  benefit  the 
country  and  therefore  indirectly  bencflt  them.  The  facts  are  as  claimed  bj 
the  defendants,  and  there  is  very  great  force  in  the  contention  which  they  pat 
forward. 

It  is  to  be  noted  that  the  defendant  in  the  present  case  has  no  such 
plea  to  oflFer  in  its  behalf.  The  rate  was  voluntarily  established,  not 
to  create  business  that  did  not  exist,  but  to  divert  business  already  in 
existence;  not  to  enable  the  s:ilc  of  cream  that  had  no  market,  for  the 
cream  was  already  moving  over  other  lines  to  other  creameries;  not 
in  any  way  for  the  benefit  of  the  farmer  or  the  general  public,  but  to 
benefit  the  parties  to  this  action,  complainant  and  defendant  indi- 
vidually. The  question  here  is  whetlier  a  carrier,  having  voluntarilj 
put  in  a  rate  that  is  relatively  low,  is  bound  to  maintain  that  rmto 
indefinitely. 

In  the  Beatrice  Creamery  case^  the  Commission  condemned  as  un- 
reasonably low  a  scale  yielding  a  rate  for  this  haul  materially  higher 
than  that  here  sought  to  be  enfon^ed,  and  prescribed  a  scale  of  rates 
more  than  50  per  cent  higher  than  this  20-cent  charge.  To  hold  that 
defendant  may  not  withdraw  a  rate  found  by  the  Commission  to  be 
unreasonably  low,  merely  because  that  rate  was  voluntarily  estab- 
lished in  the  first  place,  would  amount  to  requiring  unjust  preferenoe 
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of  complainant,  and  to  setting  aside  the  fundamental  principle  that 
rates  must  be  uniform  under  similar  conditions. 

The  reestablisbment  of  the  rate  of  20  cents  after  an  interval  of 
but  six  months  remains  to  be  considered.  Complainant  refers  to  this 
reinstatement  as  voluntary,  but  the  evidence  is  that  the  rate  was 
restored  in  order  to  avoid  the  loss  of  other  and  more  profitable  busi- 
ness than  that  which  moved  under  it.  In  view  of  all  the  facts  of 
record,  we  are  unable  to  find  that  a  rate  of  32  cents  was  unreasonable. 
It  foUows  that  the  complaint  must  be  dismissed,  and  it  will  be  so 
ordered. 


No.  8746. 
EDWIN  D.  JOHNSON 

V. 

MINNEAPOLIS,  ST.  PAUL  &  SAULT  STE.  MARIE  BAIL. 

WAY  COMPANY. 


Suhmitted  March  15,  1911,    Decided  January  8,  1912. 


Dpon  the  fticts  appearing  of  record,  the  rate  complained  of  In  this  petition  coren 
a  service  performed  wholly  within  the  state  of  Wisconsin,  and  therefore  Is 
not  subject  to  the  act  to  regulate  commerce.  Complainant's  remedy,  If 
any,  is  by  petition  to  the  proper  authority  of  the  state  of  Wisconsin. 

Edvyin  D.  Johnson  for  complainant  in  person. 
No  appearance  for  defendant. 

Eeport  of  the  Commission. 

By  the  Commission  : 

The  complainant  is  a  wholesale  lumber  merchant,  with  principal 
place  of  business  at  Chicago,  HI.  By  petition,  filed  December  27, 
1910,  he  alleges  that  he  was  charged  an  unreasonable  rate  for  the 
transportation  in  July  and  August,  1909,  from  Ingram,  Wis.,  to 
Stevens  Point,  Wis.,  of  two  carloads  of  lumber,  which  was  stopped  at 
the  latter  point  for  dressing  and  then  reshipped  to  Chicago  and  May- 
wood,  ni.  Prayer  is  for  reparation  on  the  specific  shipments  and 
the  establishment  for  the  future  of  a  reasonable  ^  dressing-in-transit " 
rate  via  Stevens  Point. 
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On  July  19,  1909,  complainttiit  shipped  from  Tngram  to  S 
Point  a  carload  of  lumber  weighing  55,000  pounds,  and  on  August 
5,  1909,  a  carload  weighing  51,400  pounds.  Neither  bill  of  lading 
showed  any  destination  beyond  Stevens  Point;  both  were  consigned 
to  a  third  party,  whose  connection  with  the  transaction  does  not 
appear  in  the  record;  and  both  were  apparently  unloaded  at  Stevens 
Point.  On  August  10, 1909,  complainant  shipped  from  Stevens  Pmnt 
to  Chicago  a  car  of  lumber  weighing  44,600  pounds,  and  on  August 
12  a  carload  to  Maywood,  111.,  weighing  39,100  pounds.  The  bills  of 
lading  for  the  inbound  cars  bear  notation  ^'  for  dressing  in  transit.^ 
Bills  of  lading  issued  to  cover  the  shipments  from  Stevens  Point  bear 
the  notation  ''dressed  in  transit,"  and  give  reference,  respectively,  lo 
the  inbound  cars  mentioned.  Apparently  no  charges  were  paid  at 
Stevens  Point,  as  the  destination  expense  bills  purport  to  cover 
charges  into  as  well  as  from  Stevens  Point.  The  car  to  Maywood 
was  consigned  to  complainant;  the  one  to  (Chicago  was  billed  to  a 
third  party  by  whom  the  charges  were  presumably  paid.  Charges 
were  assessed  at  a  rate  of  10  cents  on  the  rough  weight  into  Stevens 
Point  and  a  like  rate  on  the  dressed  weight  from  Stevens  Point  to 
destination.  The  complaint  is  directed  solely  to  the  portion  of  the 
rate  assessed  for  the  movement  into  Stevens  Point. 

Complainant  contends  that  a  rate  of  10  cents  from  Ingram  to 
Stevens  Point,  a  distance  of  122  miles,  was  unreasonable  because  at 
the  time  the  carrier  maintained  a  rate  of  lU  cents  from  Ingram  to 
Chicago,  a  distance  of  379  miles,  and  because  the  rate  from  Stevens 
Point  to  Chicago,  a  distance  of  257  miles,  was  only  10  centa  Com- 
plainant also  urges  that  the  10-cent  rate  from  Ingram  to  Stevens 
Point  is  unreasonable  and  discriminatory  because,  as  asserted  in  the 
petition,  defendant  "also  published  and  observed ;i  ^ dressing-in-tran- 
sit '  nite  on  luml)er  from  Ladysmith,  Wis.,  to  Stevens  Point  of  H 
cents  por  100  pounds."  Ladysmith  is  on  the  direct  line  between  In- 
gram and  Stevens  Point,  and  only  14  miles  less  distant  from  the  latter 
point  than  Ingram. 

Defendant  filed  an  answer  to  the  petition  in  which  it  admits — 

tbnt  the  8)i!pinent8  iiinved  i\h  n1Ioi:o<1  in  the  fourth  (•nnifn'nph  of  mid  petition, 
ami  ndiiiltH  th«*  oven'liMnre  thoroin  iiiciitinned.  nnd  sulunUff  the  nintter  to  tlia 
ConimifiHlon  for  :inthnrlty  to  refund  as  reqia^sted  by  oonipluinAnt. 

A  letter  of  record,  signed  by  defendant's  vice  president,  states 
that— 

on  March  r».  \UVl  this  rompnny  havlni:  n<n]iilnMl  the  Wliii'ooPin  Central  Ball- 
way.  Ismied  from  Its  li)o:iI  statlfinH.  tnclndini:  InfTum.  raten  to  Steven*  Point 
for  dn-minK  and  retthlpnuMit.  uiaklnK  the  rate  4}  centJi.  nnd  siild  rate  Is  still  la 
effect. 

Another  letter  from  one  of  defendant  s  officers  states  that  the  rale 

has  been  advanced  from  4}  to  5}  cents. 
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Neither  the  4i-cent  nor  the  SJ-cent  "  dressing-in-transit "  rate  from 
Ladysmith  and  Ingram  has  ever  been  filed  with  this  CSonmiission, 
and  therefore  it  could  not  lawfully  be  used  in  connection  with  a  ship- 
ment destined  outside  of  Wisconsin.  When  these  shipments  moved 
defendant  had  on  file  with  this  Commission  a  tariff,  naming  both 
state  and  interstate  rates,  which  showed  a  10-cent  rate  from  both 
Ladysmith  and  Ingram  to  Stevens  Point,  and  those  rates  have  not 
been  changed  by  any  tariff  filed  with  the  Commission.  No  tariff 
filed  with  the  Commission  authorized  a  shipment  from  Ingram,  the 
ultimate  destination  of  which  was  without  the  state  of  Wisconsin, 
to  be  dressed  in  transit  at  Stevens  Point. 

In  this  connection  our  attention  has  been  called  to  Soo  Line  cir- 
cular 697,  filed  with  this  Commission  July  16,  1906,  and  canceled 
January  31, 1911,  which  reads  as  follows: 

After  necessary  arrangements  covering  details  have  been  perfected,  ship- 
ments of  lumber,  posts,  poles,  etc..  may  be  stopped  at  intermediate  points  for 
concentration,  dressing,  etc.,  nnd  resbipment  via  our  line,  at  an  additional 
charge  of  two  (2)  cents  per  100  pounds,  to  cover  the  extra  service. 

Section  6  of  the  act  to  regulate  commerce  after  requiring  that  car- 
riers shall  file  with  the  Commission  and  print  and  keep  open  to 
public  inspection  schedules  showing  all  the  rates,  fares,  and  charges 
for  transportation  provides  further  that  such  schedules — 

shall  plainly  state  the  places  between  which  property  and  passengers  will  be 
carried,  and  shall  contain  the  classification  of  freight  In  force,  and  shall  also 
state  separately  all  terminal  charges,  storage  charges,  icing  charges,  and  all 
other  charges  which  the  Commission  may  require,  all  privileges  or  facilities 
granted  or  allowed  and  any  rules  or  regulations  which  in  any  wise  change, 
affect,  or  determine  any  part  or  the  aggregate  of  such  aforesaid  rates,  fares, 
and  charges,  or  the  value  of  the  service  rendered  to  the  passenger,  shipper, 
or  consignee. 

Based  on  section  6  of  the  act,  the  Commission  by  rule  10  of  tariff 
circular  18-A  provides — 

if  such  privilege  is  granted  or  charge  is  made  in  connection  with  the  rate  nnder 
which  the  shipment  moves  from  point  of  origin,  the  initial  carrier's  tariff 
which  contains  such  rate  must  also  show  the  privilege  or  the  charge  or  must 
state  that  shipments  thereunder  are  entitled  to  such  privileges  and  subject  to 
Fuch  charK»'»  according  to  the  tariffs  of  the  carriers  granting  the  privileges  or 
performing  the  services,  as  **  lawfully  on  file  with  the  Interstate  Commerce 
Commission." 

This  requirement  of  rule  10  is  first  contained  in  tariff  circular  15-A, 
effective  April  15,  1908,  and  has  been  continued  in  all  subsequent 
tariff  circulars. 

The  shipments  moved  from  Ingram  on  July  19, 1909,  and  August  5, 
1909.  Neither  the  tariff  naming  the  rate  charged  for  the  movement 
from  Ingram  to  Stevens  Point,  nor  the  tariff  naming  the  through 
rate  from  Ingram  to  Chicago,  stated  that  transit  privileges  would  be 
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allowed  at  Stevens  Point,  or  that  shipments  under  sach  tarifti  were 
entitled  to  transit  privileges — 

according  to  the  tariffs  of  the  carriers  granting  the  fyrlvllegea  or  performing  the 
senicea,  as  lawfully  on  file  with  the  Interstate  Commerce  Commission. 

It  appears,  therefore,  that  to  hold  that  circular  597  of  the  Soo  road 
was  applicable  to  the  shipments  in  question  would  clearly  be  con- 
trary to  the  provisions  of  section  6  of  the  act 

As  has  been  noted,  the  bills  of  lading  for  the  transportation  from 
Ingram  did  not  indicate  that  the  shipments  were  to  move  to  points 
outside  of  Wisconsin.  The  transportation  service  called  for  by  the 
bills  of  lading  was  wholly  completed  when  the  cars  were  delivei^  at 
Stevens  Point,  and  the  shipment  of  the  dressed  lumber  from  that 
point  constituted  a  new  transaction,  which,  under  the  tariffs  in  force, 
could  have  no  relation  to  or  effect  upon  the  movement  into  Stevens 
Point  or  the  rates  charged  therefor.  It  follows  that  the  rate  com- 
plained of  in  this  petition  was  for  a  service  performed  whoUy  within 
the  state  of  Wisconsin,  and  therefore  is  not  within  the  jurisdiction 
of  this  Commission.  Complainant's  remedy,  if  any,  is  by  petition  to 
the  proper  authority  of  the  state  of  Wisconsin.    The  complaint  must 

be  dismissed,  and  it  will  be  so  ordered. 
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No.  3964. 

MINNEAPOLIS  TRAFFIC  ASSOCIATION  OF  THE  CITY  OF 

MINNEAPOLIS 


V. 


CHICAGO,   BURLINGTON   &   QUINCY   RAILROAD   COM- 
PANY ET  AL. 


Bubmitied  December  i,  1911.    Decided  January  8,  1912. 


Glass  rates  from  Minneapolis  to  Denver  found  to  be  unreasonable  and  lower 

rates  ordered. 

T.  A.  McGrath  and  Hugh  E.  WMte  for  complainant. 

George  P,  Lyman  for  Chicago,  Burlington  &  Quincy  Railroad 
Company. 

James  B.  Sheean^  George  W.  Peterson^  and  E.  B.  Ober  for  Chicago, 
St.  Paul,  Minneapolis  &  Omaha  Railway  Company. 

F.  C.  Dillard^  H.  A,  Scandrett^  and  /.  A.  Monroe  for  Union  Pacific 
Railroad  Company. 

/.  D.  Armstrong  for  Great  Northern  Railway  Company. 

Report  of  the  Commission. 

Prouty,  Commissioner: 

The  complaint  in  this  case  is  that  the  present  class  rates  from 
Minneapolis,  Minn.,  to  Denver,  Colo.,  are  unjust  in  and  of  themselves 
and  discriminatory  as  compared  with  class  rates  from  St.  Ix)uis, 
Mo.,  and  Chicago,  111.  The  present  class  rates  between  the  points 
named  in  cents  per  100  pounds  are  as  follows: 

ClfiMn  rates  to  Denver,  Colo.,  and  common  points. 


From— 

ClaMi. 

1 

2 

3 

4 

6 

A 

B 

c 

D 

S 

ChicAip  and  common  pointn. 

MinTicnpoliA 

8t.  Loui.H  and  common  points. 

ISO 

IV) 
162 

OntU. 
145 
14.'> 
127 

OmtM. 
110 
110 
101 

OrUs. 
85 

8S 

804 

Cent*. 
67 
«7 
63 

OenU. 
804 
804 
74 

Cents. 
68 
63 
66 

Onis. 
54 
54 

60 

Genu. 
47 
47 
42 

Cents. 
40 

40 
86 

In  obedience  to  the  order  ofthe  Commission  in  the  so-called  Kindd 
cofir,  15  I.  C.  C.  Rep.,  555,  the  roads  leading  from  Chicago  and 
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St.  I^uis  reduced  their  class  rates  to  Denver,  with  the  result  that  for 
a  short  time  the  rates  from  Miimeaix)Iis  were  higher  than  from  Chi- 
cago. To-day  the  rates  from  Minneapolis  and  Chicago  are  the  same. 
Minneapolis  now  asks  that  her  rates  be  reduced  to  the  St.  Louis 
basis,  and,  as  a  reason  why  they  should  be,  sets  forth  the  rates  which 
have  existed  in  the  past  from  these  points,  from  which  it  appears 
that  for  12  years  there  exist^Ml  practically  the  same  rates  from  Minne- 
apolis as  from  St.  Louis,  the  Chicago  rates  being  higher.  The  dis- 
tance from  Minneapolis  is  less  than  from  either  Chicago  or  St.  Louis. 

A  hearing  was  had,  at  which  considerable  testimony  was  intro- 
duced by  manufacturers  located  in  Minneapolis  to  the  effect  that 
under  the  present  rate  adjustment  they  were  unable  to  compete  with 
similar  enterprisi»s  located  in  St.  I^ouis  and  at  points  taking  the  St. 
Louis  rate.  We  do  not  think  it  necessary  to  go  into  this  evidence  in 
detail.  It  may  be  noted  in  passing,  however,  that  at  the  present 
time  these  defendant  carriers  publish  commodity  rates  from  Minne- 
apolis to  Denver  which  enable  the  former  city  to  compete  with  St. 
Ijouis,  this  lH>ing  siniplv  an  evidence  of  what  the  history  of  the  class 
rates  themst»lves  show. 

The  vice  president  of  the  Union  Pacific  in  charge  of  tniific  appeared 
and  made  no  serious  opjxKsition  to  the  complaint,  but  stated  in  sub- 
stance that  the  matter  had  not  U'en  adjusted  before  because  his  com- 
pany did  not  lH»lieve  it  was  g<K)d  policy  to  grant  the  relief  asked  for, 
since  it  would  constitute  an  acijuiescence  in  and  approval  of  the  prin- 
ciple announced  by  the  Commission  in  the  Kim/el  case^  supra. 

From  a  full  consideration  of  all  the  facts  and  circumstances  as  dis- 
closi'd  by  this  reconl,  we  are  of  the  opinion  and  find  that  the  present 
rates  applicable  to  the  first  10  cla^sses  as  now  published  from  Minne- 
apolis to  Denver  are  excessive  and  unreascmable  and  should  not  exceed 
the  following: 

ClsH*....    2      2        3        4 S        A        BCD E 

Rate....   Irt'J  lL'7     KM     hOi     «.H      74       W       50       42       3S 

We  further  find  that  the  class  rates  from  Minneapolis  ought  not 
to  exceed  tho<<»  fn)m  St.  liouis. 

An  order  will  be  entered  in  accordance  with  the  abi»ve  findinga 
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No.  4346. 
WHITELAND  CANNING  COMPANY 

V. 

PITTSBURGH,  CINCINNATI,  CHICAGO  &  ST.  LOUIS  RAIL- 
WAY COMPANY  ET  AL. 


BvlmUtied  November  10,  1911,    Decided  January  8.  191t. 


Advanced  rates  applicable  to  ahipmenta  of  evaporated  milk  from  Whltetend. 
iDd.,  to  points  in  central  freight  association  territory  not  found  to  h% 

justified.    Old  rates  ordered  restored. 

Henley^  Matson  <6  Gates  for  complainant. 

A.  P.  Burgwin  for  Pittsburgh,  Cincinnati,  Chicago  A  St.  Louis 
Railway  Company;  Cleveland,  Akron  ft  Cincinnati  Railway  Com- 
pany; Cincinnati,  Lebanon  &  Northern  Railway  Company;  Pennsyl- 
vania Terminal  Railway  Company;  and  Pittsburgh,  Chartiers  A 
Youghiogheny  Railway  Company. 

Repobt  of  the  Commission. 

Pnotmr,  Com/nvissioner: 

The  question  for  determination  in  this  case  concerns  the  reasonable- 
ness of  the  present  rates  on  shipments  of  evaporated  milk  in  less- 
than-carload  lots,  in  what  is  known  as  central  freight  association  ter- 
ritory as  served  by  certain  specified  carriers. 

The  Whiteland  Canning  Company,  the  complainant,  has  a  can- 
ning establishment  located  on  the  line  of  the  Pittsburgh,  Cleveland, 
Cincinnati  &  St.  Ix>uis  Railway  at  Whiteland,  Ind.,  where  it  cans, 
among  other  things,  evaporated  milk.  It  alleges  that  the  acticm  of 
the  defendants  in  this  territory  in  increasing  the  rate  applicable  to 
this  commodity  is  unjust  and  results  in  the  imposition  of  an  unrea- 
sonable rate,  which  is  denied  generally  by  the  carriers  made  defiend- 
ants,  embracing  the  Pennsylvania  lines  west  of  Pittsbuij^h  and  the 
Pittsburgh  ft  Lake  Erie  Railroad  Company. 

Since  1887,  when  the  official  classification  was  first  filed  with  this 
Commission,  condensed  milk  has  been  classified  by  that  classification 
as  third  class.  In  recent  years  what  is  known  as  evaporated  milk  has 
come  upon  the  market,  it  being  given  the  same  rating.  On  or  about 
NovfTTiher  15,  1000.  the  manufacturers  of  evaporated  milk  in  central 

37832"— VOL  22—12 19 


262  INTERSTATE  COMMEBCB  COMMISSION  BEPOBTB. 

freight  association  territory  called  the  attention  of  the  carriers  to 
the  fact  that  certain  special  rates  were  being  made  in  trunk  line  terri* 
tory,  which  resulted  in  giving  to  evaporated  milk  a  rate  leas  th^n 
third  class,  whereupon  the  carriers  filed  an  exception  to  the  official 
classification,  naming  a  rate  on  less-than-carload  shipments  of  20  per 
cent  less  than  third  class,  which  resulted  in  giving  to  central  frei|^t 
association  manufacturers  practically  as  good  a  rate  on  their  ship- 
ments as  was  enjoyed  by  those  located  in  trunk  line  territory.  On 
June  1,  1011,  this  exception  was  omitted,  which  resulted  in  again 
making  applicable  the  third  class  rating,  being  an  increase  of  from 
4  to  15  cents  per  100  pounds  upon  shipments  of  complainant.  The 
only  reason  much  insisted  upon  by  the  defendants  as  justifying  the 
increased  rates  was  the  action  taken  by  carriers  in  trunk  line  terri- 
tory in  withdrawing  their  special  rates. 

The  complainant  has  only  been  engaged  in  canning  this  commodity 
about  a  year  and  a  half,  and  testified  that  up  to  the  present  time 
nothing  had  been  realized  from  the  sale  of  it,  the  margin  of  profit 
being  small  and  his  customers  few. 

The  difference  between  evaporated  and  condensed  milk  is  found 
in  the  density  of  the  liquid,  while  no  sweetening  is  used  in  the 
former.  It  takes  the  place  of  fresh  milk  where  that  article  can  not 
be  had.  Being  sterilized,  it  can  be  kept  indefinitely.  The  milk  is 
put  up  in  cans  of  two  sizes,  one  known  as  the  tall  size,  which  packs 
48  to  the  box,  and  the  baby  size  packing  72  to  the  box,  weighing 
60  and  38  pounds,  respectively.  The  small  size  sells  for  about  $2.25 
a  case;  the  larger  for  about  $3.25.  The  box  in  which  these  are 
shipped  is  a  wire-bound  box  with  a  wooden  frame  at  each  end,  which 
makes  it  strong,  compact,  and  easily  handled. 

At  the  present  time  canned  fruits,  canned  peas,  and  other  like 
vegetables  take  the  20  per  cent  loss  than  third  class  rating,  and  the 
complainant  contends  that  evaporated  milk  should  pay  no  higher 
rate,  since  its  value  is  less  than  that  of  a  number  of  canned  fruits  and 
no  more  than  the  canned  vegetables.  A  case  of  canned  peas  weighs 
4  pounds  more  than  a  case  containing  the  small  size  milk  cans  and 
sells  for  25  centfi  more ;  a  case  of  No.  1  beans  sells  for  $3.60, 45  cents 
more  than  a  case  of  milk  containing  the  tall-size  cans. 

The  case  stands  like  this:  At  a  certain  time  the  defendants  re- 
duced the  rate  on  this  commodity  in  consequence  of  a  reduction  upon 
the  same  commodity  in  another  territory  and  by  other  carriers. 
That  reduction  has  now  been  removed,  and  for  that  reason  thess 
defendants  advance  this  rate.  It  does  not  appear  why  carriers  in 
trunk  line  territory  originally  made  the  reduction,  nor  why  they  have 
more  recently  made  the  advance. 

The  act  of  June  18,  1910.  provides  that  in  case  of  a  rate  increased 
after  January  1,  1910,  as  this  was,  ^  the  burden  of  proof  to  show 
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that  the  increased  rate  or  proposed  increased  rate  is  just  and  reason- 
able shall  be  upon  the  c(»nmon  carrier."  We  do  not  feel  that  the 
defendants  in  this  case  have  sustained  that  burden  of  proof.  No 
material  evidence  was  introduced  by  them  tending  to  show  that  the 
present  increased  rate  is  just  and  reasonable.  What  little  evidence 
is  found  in  the  record  bearing  upon  that  point  was  introduced  by  the 
complainant,  and  tends  to  show  that  the  present  rates  are  unreason- 
able, since  they  are  more  than  rates  applied  to  other  c<nnmoditie8 
shipped  under  the  same  circumstances  and  of  the  same  value. 

Upon  a  consideration  of  all  the  facts  and  circumstances  disclosed 
by  this  record,  we  are  of  the  opinion  and  find  that  the  rates  at 
present  exacted  for  the  transportation  of  this  commodity  in  less 
than  carloads  are  unreasonable  and  that  rates  should  be  established 
for  the  future  not  higher  than  those  in  effect  prior  to  June  1, 1911 ; 
and  it  will  be  so  ordered* 

82LaaBep. 
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No.  3531. 
COLORADO  COAL  TRAFFIC  ASSOCIATION 

V. 

ATCfflSOX,    TOPEKA   &   SANTA   FE   RAILWAY  COMPANY 

ET  AL. 


SubmitUd  March  28,  1011.    Dteided  January  8,  19 It. 


1.  In  Cellar  Hill  Coal  <fr  Cokt  Co.  v.  C.  4r  4^.  Ry.  Co..  17  I.  C.  C.  Rep..  479,  the  Commb- 

pion  entabliohed  throufrh  routes  and  joint  rate?  from  the  coal  mines  in  the  Wal- 
eenburg  du^trirt  in  ( nlorado  to  pointa  on  the  Atcbl<v)n.  Topeka  A  Santo  Fe 
system  and  controlled  lines  to  the  east  and  muth  of  Colorado.  It  ezduded 
from  itp  order  in  .^id  cape  77  points  in  KanniA  to  which  it  found  thai  theie 
were  already  in  effect  satiflfactory  through  routes.  N'either  did  the  ocder  in 
said  cKfie  extend  to  pointi*  in  TexMB  and  Oklahoma,  a^  the  record  did  not  indi- 
cate whether  those  points  should  be  reached  via  the  Amarillo  gateway  or  via 
Pueblo. 

2.  The  present  proceeding  seeks  the  ei^tablishment  of  thiou^  routes  to  the  77  jnnc^ 

tion  points  above  referred  to  on  the  ground  that  the  amendment  to  the  stotuto 
of  June  18.  1910,  makes  it  possible  for  the  Commission  now  to  grant  the  prayer 
of  the  original  petition.  Complainant  asks  further  that  through  roates  be 
established  to  the  points  in  Oklahoma  and  Texas  which  the  former  dedaioo  of 
the  Commission  did  not  include. 
S.  Upon  the  re<^rd:  Held,  That  complainant  has  not  shown  suflficient  detaik  ■•  to 
existing  condition^*  at  the  77  junction  points  to  justify  the  Commiasion  in  requir- 
ing defendant*  in  e!*Ubli*>h  additional  through  routes  to  said  pointa;  IBM, 
further.  That  defendants  should  establish  through  routes  and  joint  rates  to  pointt 
in  Oklahoma  and  Texas  from  the  WaUenburg  district  in  line  with  the  through 
routes  esUblished  under  the  order  in  the  Cedar  Hill  Coal  df  Coke  Co,  earn,  tuprm. 


C.  TT.  Durbin  for  complainant. 

T.  J,  Norton  for  Atchison.  Topeka  &  Santa  Fe  Railway  Company; 
Gulf,  Colorado  &  Santa  Fe  Railway  Company;  Leavenworth  A 
Topeka  Railway  Company;  and  Kansas  Southwestern  Railway 
Company. 

E.  E.  WhiiUd  and  J.  M.  Caies  for  Colorado  &  Southern  Railway 
Company. 

E,  N.  Clark.  A.  C.  CampheU,  and  Fred  Wild,  jr.,  for  Denver  ft  Rio 
Grande  Railroad  Company. 
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Report  of  the  Commission. 

Bt  the  Commission: 

The  complainant  is  a  voluntary  association  of  coal  operators  haying 
mines  in  the  southern  part  of  the  state  of  Colorado  in  what  is  known 
as  the  Walsenburg  district,  located  along  the  lines  of  the  Colorado  & 
Southern  Railway  Company  and  the  Denver  &  Rio  Grande  Railroad 
Company.  Its  petition  seeks  the  establishment  of  through  routes 
and  joint  rates  from  the  mines  in  the  Walsenburg  district  to  certain 
points  in  Kansas  and  also  to  points  in  Oklahoma  and  Texas. 

In  Cedar  BiU  Coal  dk  Coke  Co.  v.  (7.  cfc  S.  Ry.  Co.,  17  I.  C.  C. 
Rep.,  479,  the  Commission  established  through  routes  and  joint  rates 
to  many  points  in  Kansas  on  the  lines  of  the  principal  defendant, 
the  At<^hison,  Topeka  &  Santa  Fe  Railway  Company,  but  excluded 
therefrom  77  junction  points  to  which  it  was  found  that  satisfactory 
through  routes  were  already  in  existence.  In  the  opinion  referred 
to  the  Commission  further  declined  to  establish  through  routes  and 
joint  rates  to  points  in  Oklahoma  and  a  part  of  Texas,  for  the  reason 
that  upon  the  record  as  presented  it  was  impossible  to  decide  via  what 
junction  points  the  routes  should  be  established.  The  present  pro- 
ceeding is  in  the  nature  of  a  reopening  of  that  case  upon  the  two 
grounds  above  specified  in  which  the  rehef  sought  was  denied.  As 
stated  on  behatf  of  complainant — 

we  are  atikiiig  in  this  case  that  a  joint  rate  be  eetablished  from  the  minee  in  the  Waken- 
burg  district  to  every  point  where  rates  are  named  from  minee  on  the  Santa  Fe  and 
the  C\)loradu  &  South  Eastern  in  the  Cafion  City  district. 

With  regard  to  the  through  routes  and  joint  rates  asked  to  the  77 
junction  points,  it  is  urged  on  behalf  of  complainant  that  when  the 
former  order  was  entered  section  15  of  the  act  to  regulate  commerce 
gave  the  Commission  power  to  establish  a  through  route  and  joint 
rate  only,  *' provided  no  reasonable  or  satisfactory  through  route  or 
joint  ratf"  exists;"  that  section  15  of  the  act  as  amended  June  18,  1910, 
changed  tlic  law  so  that  at  the  present  time  the  Commission  has 
power  to  establish  a  through  route,  even  if  there  is  already  a  route  in 
effect;  that  therefore  the  Commission  may  now  grant  the  relief  as 
prayed.  Attention  is  also  invited  by  complainant  to  section  1,  which 
requires  that  through  routes  and  just  and  reasonable  rates  be  estab- 
lished, there  being  no  exception  to  that  provision  of  the  statute. 

The  evidence  introduced  on  behalf  of  complainant  for  the  purpose 
of  fortifying  its  prayer  for  relief  in  respect  to  the  particular  feature 
now  under  consideration  is  to  the  effect  that  it  is  impossible  for 
dealers  at  the  junction  points  whose  bins  are  on  the  Santa  Fe  tracks 
to  successfully  handle  coals  from  the  Walsenburg  district  because  of 
the  expense  of  the  extra  haul.  It  is  stated  that  this  in  itself  proves 
that  the  present  through  routes  are  not  satisfactory.     It  is  further 
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stated  that  the  rate  of  the  Santa  Fe  on  nut  coal  from  the  mines  in  the 
Cafion  City  district  of  Colorado,  which  is  located  upon  the  lines  of  the 
Santa  Fe,  to  points  in  southern  Kansas  is  S2.75  per  ton,  while  from 
the  mines  in  the  Walsenburg  district  to  the  same  points  the  rate  is 
S3  per  ton  via  the  Rock  Island  or  the  Missouri  Pacific.  It  is  averred 
that  this  ditTerence  in  the  rate  o|>erates  against  the  sale  of  nut  coal 
and  shows  that  the  present  through  route  via  the  Rock  Island  or 
Missouri  Pacific  is  not  satbfactory,  as  no  dealer  would  buy  Walsen- 
burg coal  and  pay  S3  per  ton  freight  when  he  can  get  the  Cafion  City 
coal  with  a  rate  of  S2.75. 

We  are  not  impressed  with  the  argument  that  the  mere  fact  that 
a  dealer's  bins  are  located  upon  the  track  of  a  particular  carrier  is 
conclusive  proof  that  an  additional  through  route  should  be  estab- 
lished in  order  to  reach  the  bins.  Under  certain  circumstances  this 
might  appear  to  be  the  proper  conclusion,  but  it  would  depend  upon 
disclosure  of  facts  and  circumstances  which  are  not  apparent  upon 
the  present  record.  It  is  entirely  conceivable  that  there  might  be 
other  solutions  to  any  such  transportaticm  pn>blem  as  is  here  pre- 
sented which  would  be  more  reasonable  and  more  in  accordance  with 
the  provisions  of  the  statute  than  the  establishment  of  additional 
through  routes  via  particular  lines.  For  example,  under  certain 
circumstances  it  might  be  desirable  to  have  the  bins  reached  by  the 
through  n)ute  already  in  effect  to  the  particular  point,  with  a  switch- 
ing service  and  proper  charge  for  such  terminal  delivery. 

Complainant  produced  witnesses  from  a  few  of  the  large  numbor 
of  points  involved,  whose  testimony  was  principally  upon  the  ques- 
tion of  location  of  particular  coal  bins  at  a  few  of  the  destination 
points.  Concerning  a  great  majority  of  said  juncticm  points  there 
b  no  information  in  the  record  whatsoever,  and  with  regard  to  the 
points  concerning  which  there  is  evidence  the  record  Ls  wholly  inade- 
quate as  a  basis  for  granting  the  relief  siiught  in  the  petition. 
Neither  is  there  any  testimony  to  show  that  the  rate  of  S3  per  ton 
charged  to  certain  points  via  the  Rock  Island  or  Missouri  Pacific  is 
unjust  or  unreasonable,  and  we  do  not  see  how  the  fact  that  the 
Santa  Fe  hauls  coal  from  the  Cafion  City  district  to  said  points  at  a 
rate  of  S2.75  per  ton  has  any  bearing  upon  the  issues  presented. 

With  respect  to  the  prayer  of  complainant  for  the  establishment  of 
through  route's  and  joint  rates  to  points  in  Oklalioma  and  Texas,  in 
the  former  proceeding  above  referred  to  no  action  was  taken  upon 
that  matter,  because  the  record  as  made  would  not  justify  it.  It 
now  fairly  appears  from  the  testimony  of  the  principal  defendant's 
witness  that  it  will  make  no  difTerenpe  to  the  Santa  Fe  via  which  gate- 
way the  through  routes  and  joint  rates  from  the  Walsenburg  district 
to  the  points  in  question  are  established.    The  record  in  the  former 
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case  fully  sustained  the  right  of  complainaiits  to  the  through  routes 
and  joint  rates  to  the  points  in  Oklahoma  and  Texas,  as  well  as  to  the 
Kansas  points.  Upon  our  investigation  of  the  whole  subject,  it  is 
our  finding  and  conclusion  that  defendants  should  establish  through 
routes  via  Pueblo,  Colo.,  from  the  mines  in  the  Wakenburg  district 
to  all  points  named  in  Santa  Fe  tariffs,  I.  C.  C.  Nos.  5250  and  5251, 
to  which,  from  mines  in  the  Walsenburg  district,  there  are  now  no 
through  routes  and  joint  rates,  and  that  joint  rates  should  be  estab- 
lished which  should  not  exceed  the  rates  maintained  by  defendant 
Atchison,  Topeka  &  Santa  Fe  Railway  Company  from  the  mines  in 
the  Cafiou  City  district  to  said  points. 

It  will  not  be  necessary  to  repeat  at  this  time  what  is  said  in  the 
Cedar  Hill  Coal  db  Coke  Co.  caaey  supra,  upon  the  subject  of  the  neces- 
sity for  the  relief  herein  granted  in  the  establishing  of  the  through 
routes.  The  question  of  the  amount  of  the  rates  found  herein  to  be 
reasonable  was  also  fully  discussed  in  said  report  and  need  not  be 
repeated. 

No  order  will  be  entered  in  the  premises  at  the  present  time,  but 
the  case  will  be  held  open  and  defendants  will  be  allowed  90  days  in 
wliich  to  file  tariffs  naming  rates  and  routes  in  accordance  with  the 
conclusions  herein  announced. 
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No.  3616. 
EMPSON  PACKING  COMPANY 

V. 

COLORADO  MIDLAND  RAILWAY  COMPANY  ET  AL. 


Bubmitted  May  6,  1911.    Decided  January  8,  191t. 


Oompliilnt  assiills  tbe  ren8»nnblene9fi  of  the  carload  rates  on  canned  goods 
from  Colurndu  iM>Iuta  to  the  rnciflc  coast  terciiu'ilB,  tbe  rate  behig  80 
edits  per  100  pounds  on  tbe  general  uilxltirc  t»f  c:ir.iied  goods  from  Oolo- 
rado  point  8  to  north  Paclfle  coast  term  Inn  Is  while  tbe  r:itc  to  California 
terminals  Is  85  cenis.  From  the  facts  dlscluseil  by  the  record;  Held,  That 
the  rate  fruni  Colorado  |»oints  to  the  (^llfurnla  terminals  Is  unjust  and 
unreasonable  in  so  far  as  it  excinnlK  ^iU  cents;  Held  further.  That  the  rats 
to  the  north  Pacific  coast  terminal8  is  not  shown  to  be  unreasonable. 

F.  E,  Gregg  and  A".  P.  Costigan  for  the  complainant. 

Clayton  C.  Darset/j  William  V.  Hodges  and  E.  T.  Thayer  for  the 
Union  Pacific  Railroad  Company,  Southeni  Pacific  Company, 
Northern  Pacific  Railway  Company,  Orof^on  Short  Line  Railroad 
Company,  and  Oregon  Railroad  &  Navigation  Company. 

7*.  J.  Xorton  and  J.  J.  Coleman  for  the  Atchison,  Topeka  A,  Santa 
Fe  Railway  Company. 

E.  E.  W/iitted  and  J.  M.  Cates  for  the  Colorado  &  Southern  Rail- 
way and  Chicago,  Burlington  &  Quincy  Railroad  Company. 

E.  S.  Clark\  A.  C,  Campbell,  und  t\  Wild,  jr.,  for  the  Denver  A 
Rio  Grande  Railroad  Company. 

E.  \.  Clark\  A.  C.  Campbells  F.  Wild,  jr.,  and  Warrtn  Olney  for 
Western  Pacific  Railroad  Company. 

REixnrr  up  the  Commission. 

Bt  the  Commission: 

Complainant  is  a  corporation  with  its  principal  office  at  Longroont, 
Colo.,  and  oi)erates  plants  for  the  canning  and  packing  of  peas. 
l)eans,  hominy,  |K)rk  and  l)euns,  tomatoes,  pumpkin,  and  kraut  at 
liongmont,  Loveland.  and  (ireely,  Colo.  The  original  petition  was 
filed  October  24,  1910,  on  behalf  of  complainant  and  others  similarly 
situated.    In  the  course  of  its  business  complainant  ships  its  products 
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to  the  Pacific  coast  terminals,  including  those  on  the  north  Pacific 
coast  and  in  California,  and  the  petition  assails  the  reasonableness 
of  the  rates  charged  by  defendants  for  the  transportation  of  com- 
plainant's products  to  those  terminals.  All  the  rates  involved  are 
carload  rates,  based  upon  a  minimum  weight  of  40,000  pounds. 
Reparation  is  sought 

Prior  to  December,  1909,  there  was  in  effect  a  rate  of  85  cents  per 
100  pounds  from  the  pioducing  points  in  Colorado  to  the  California 
terminals  on  the  general  mixture  of  canned  goods,  exclusive  of 
canned  peas  and  beans,  on  which  the  rate  was  80  cents.  On  Decem- 
ber 0,  1909,  the  rate  of  80  cents  on  peas  and  beans  was  canceled  and 
85  cents  established  as  the  carload  rate  upon  all  the  commodities 
manufactured  by  complainant.  The  rate  on  complainant's  products 
to  north  Pacific  coast  terminals  has  for  some  time  been  80  cents,  and 
this  rate  is  also  assailed  in  the  present  proceeding  as  being  unrea- 
sonable and  unduly  prejudicial.  The  contention  of  complainant  is 
that  the  rate  which  should  be  substituted  in  place  of  the  rates  here- 
inbefore mentioned  is  G8  cents  per  100  pounds,  which  is  approxi- 
mately 75  per  cent  of  the  rate  from  Chicago  to  the  coast,  and  80  per 
cent  of  the  rate  from  the  Missouri  River.  Roughly  speaking,  Chicago 
is  1,000  miles  and  Missouri  River  500  miles  more  distant  from  the 
coast  terminals  than  are  the  Colorado  points.  The  rates  in  cents  per 
100  pounds  from  various  points  are  as  follows: 


From— 


Chicafo 

Mteouri  Ktver 

Colorado 

UUh 

Wisoonsin 


Rate  on 

the 

gcnorel 

mUtuie. 


CenU. 
95 
90 
85 
76 
06 


Rate  on 

peas  and 

beans. 


CenU, 


86 
86 
76 
90 


It  will  be  noted  from  the  foregoing  table  that  as  t,o  some  of  the 
points  of  origin  there  is  a  differential  between  peas  and  beans,  and 
the  general  mixture,  while  from  other  points  no  such  distinction  is 
made.  It  is  alleged  in  the  petition  that  the  charging  of  higher  rates 
on  certain  of  the  products  than  on  others  is  unreasonable  and  unjustly 
discriminatory. 

It  is  averred  that  complainant's  plants  are  important  industries  in 
Colorado;  that  its  chief  product  is  canned  peas,  of  which  it  is  the 
only  packer  west  of  Omaha;  that  its  chief  competition  comes  from 
Wisconsin,  with  some  from  Indiana,  Mississippi,  and  New  York. 
It  is  stated  that  nearly  one-third  of  the  peas  packed  in  the  United 
States  are  packed  in  Wisconsin. 
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In  support  of  its  claim  as  to  the  peroentage  of  the  MisKHiri  BiTer 
rate  that  the  Colorado  rate  should  take,  oomphtinant  introduced  an 
exhibit  to  show  that  on  a  number  of  articles  the  rates  from  Colofado 
to  the  coast  were  somewhat  lower  than  from  Missouri  RiTer  to  the 
coast. 

The  defendants  recited  the  general  history  of  transoontinental 
commodity  rates  and  the  effect  of  water  competition  upon  them,  and 
called  attention  to  the  advantage  of  maintaining  a  blanket  system  of 
rates  in  enabling  the  intermediate  points  of  production  to  compete  in 
Pacific  coast  markets.  With  respect  to  the  advance  in  the  rate  on 
canned  peas  and  beans  from  80  to  85  cents,  defendants  explain  it  as 
a  ^^  tariff  line-up  to  put  Colora<lo  in  line  with  producing  points  east 
thereof  to  the  same  consuming  territory  west.''  It  is  further  claimed 
that  the  change  was  made  with  a  view  to  bringing  the  rates  into  con- 
formity with  the  fourth  section  of  the  act,  but  in  just  what  reitpeci 
the  latter  is  involved  does  not  definitely  appear  from  the  record. 

The  advance  in  the  rate  on  {)eas  and  beans  from  80  to  85  cents 
met  with  vigorous  opposition  on  the  part  of  complainant,  and  it  ap- 
pears timt  complainant  then  instituted  negotiations  to  have  all  the 
rates  involved  placed  upon  a  68-cent  basis.  These  efforts  having 
failed,  the  present  proceeding  was  institute<l. 

Much  of  complainant's  testimony  was  devoted  to  a  discussion  of 
certain  advantages  which  it  formerly  enjoyed,  due  to  greater  royal- 
ties that  its  competitors  were  compelled  to  pay  for  the  use  of  certain 
packing  machinery.  It  Ls  stated  that,  owing  to  the  expiration  of 
the  patents,  this  condition  no  longer  exists,  and  its  competitors  are 
in  that  respect  more  nearly  upon  an  equality  with  itself.  It  is  fur- 
ther testified  that  it  costs  more  to  manufacture  canned  products  in 
Colorado  than  at  points  farther  oast,  due  to  the  greater  cost  of  fac- 
tory construction  and  the  higher  cost  of  materials  entering  into  the 
business.  However,  these  matters  at  most  can  have  but  an  indirect 
bearing  upon  the  question  of  the  reasonableness  of  the  transporta- 
tion charges.  It  is  certain  that  the  Commission  has  no  authority 
under  the  statute  to  equalize  such  conditions. 

Evidence  was  introduced  on  behalf  of  complainant  to  the  effect 
that  the  rates  on  canned  goods  should  be  uniform  for  both  peas  and 
beans  and  the  general  mixture.  It  will  be  noted  that  the  rate  has 
been  uniform  on  these  products  to  the  north  Pacific  coast  termi- 
nals, and  upon  the  record  we  are  of  opinion  that  there  should  be 
no  difference  in  this  respect  with  regard  to  the  rates  to  the  Cali* 
fomia  terminals.  We  are  further  of  opinion,  and  find,  that  muf 
rate  in  excess  of  80  cents  per  100  pounds  upon  canned  goods,  indad- 
ing  peas  and  beans  and  the  general  mixture,  from  Colorado  points 
to  the  California  terminab  was  and  is  unjust  and  unreasonable,  and 
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an  order  requiring  the  establishment  of  a  rate  not  in  excess  of  that 
amount  will  be  entered.  We  do  not  find  that  the  rate  to  the  north 
Pacific  coast  terminals  is  unreasonable. 

The  petition  contains  a  prayer  for  reparation,  but  at  the  hearing 
that  matter  was  reserved  for  future  consideration.  Separation  will 
be  awarded  upon  the  basis  of  the  conclusions  hereinbefore  expressed, 
and  the  parties  will  be  expected  to  submit  a  statement  containing  the 
necessary  information  as  to  particular  shipments  which  have  moved 
at  the  rate  herein  found  to  have  been  unreasonable.  Upon  the  re- 
ceipt and  verification  of  such  a  statement  an  order  of  reparation  will 
be  entered. 
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No.  4132. 

MARION  IRON  &  BRASS  BED  COMPANY 

v. 

TOLEDO.   ST.   LOUIS  &   WESTERN   RAILROAD  CX)MPANY 

ET  AI.. 


Submitted  October  11,1911.    Decided  January  8,  191 1, 


1.  Complainant  eeekn  to  have  defendants*  embody  in  their  tarifTfl  a  clause,  in  connection 

with  their  raten  on  mixed -<'ar load  shipmentH,  to  the  effect  that  if  the  aggreptle 
charge  up4>n  the  entire  i«hipnu*nt  i^  leM  on  the  batnifi  uf  the  carloftd  imte  and 
Wfi^ht  for  one  or  more  of  the  articl«*s«  and  tlu>  actual  weight  at  the  lev-than- 
carloa<i  rate  for  the  other  articles,  than  at  the  mixed -carload  rates,  such  latfli 
Hhull  be  a]>|)li<Hl  in  the  place  (»f  the  mixed-carl<jad  rate. 

2.  \l\^i\\  the  rei'ord  in  thid  caiH*:  Held,  That  defendants*  tarifTi«  which  do  not  contain 

such  an  alternative  pruvi:«iou  ai*  above  defined  have  not  been  shown  to  IM 
unjui>t  or  unreai<onable.    i'umplaint  dL<midsed. 

G.  M.  Stephen  for  complainant. 

•/.  L.  CoUman  and  D.  L.Meyers  for  Atcliison,  Topeka  &  Santa  Fe 
Railway  Conipanv. 

W.  F.  Dickinson  for  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany. 

Report  of  the  Commission. 

By  the  Commission: 

Complainant  is  a  corporation  with  principal  place  of  business  at 
Marion.  In<l..  anil  is  cn<^a<;f4l  in  manufacturing  and  sidling  metal  beds 
and  wire  mattresses.  Its  petition,  tiled  May  27,  1911,  alleges  that  the 
rate  chared  for  the  transportation  of  a  mixed  carload  of  iron  beds  and 
wire  matt  H'sses  frt>m  Marion  to(  )akland.Cal..  was  unjust  and  unreason- 
able. The  matter  involved  was  first  presented  to  the  Commission 
October  liO.  1*M)<».      Reparation  is  asked. 

On  April  2.  IIMIS,  complainant  shipped  from  Marion  to  Oakland  a 
carload  of  iron  IhmIs  and  wire  mattress«M,  weighing  30/200  |>ound8, 
upon  whichtransportationcharires  were  asM'ssed  inthesuniof  S452.50p 
based  upon  a  rate  of  SI. 25  per  100  pounds.  The  rate  assessed  was 
that  applicabh'  to  a  mixeil-carlf^ad  shipment.  C\>mplainant  alleges 
that  the  char«r«*s  were  univa*^<»naiile  to  the  extent  that  they  exceeded 
the  amount  that  woidd  have  accrued  upon  a  rate  of  SI. 10  per  100 
pounds  on  34.U1U  pounds  of  iron  beds  and  SI. 00  on  2.210  pounds  of 
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wire  mattresses.  Complainant  desires  that  it  be  given  the  benefit  of 
an  alternative  use  of  the  rates  on  specific  mixed  shipments  provided 
in  the  tariffs  of  the  defendants.  In  other  words,  if  the  aggregate 
charge  upon  the  entire  shipment  on  the  basis  of  the  mixed-carload 
rate  exceeds  the  aggregate  of  the  charge  upon  the  shipment  on  the 
basis  of  a  carload  rate  for  one  or  more  of  the  articles  and  the  actual 
weight  at  the  less-than-carload  rate  for  the  other  articles,  the  shipper 
may  have  the  benefit  of  the  lower  charge. 

The  defendants  object  to  granting  the  relief  asked  for  in  the  peti- 
tion, and  assert  that  there  would  be  great  difficulty  in  ascertaining 
the  correct  weight  of  the  various  articles  included  in  the  carload,  and 
that  a  provision  in  the  tariffs  such  as  that  desired  by  complainant 
would  give  rise  to  complication  and  confusion  in  arriving  at  the 
amount  of  the  charges  for  the  shipment. 

Upon  wire  mattresses  in  less-than-carload  quantities  the  rate  was 
$1.60  and  upon  iron  beds  in  carloads  the  rate  was  $1.10  per  100 
pounds.  Complainant  billed  the  whole  shipment  as  iron  beds. 
However,  it  was  discovered  while  in  transit  that  the  shipment  con- 
sisted of  a  mixed  carload  of  iron  beds  and  wire  mattresses,  and  the 
rate  of  $1.25,  which  was  lawfully  applicable  upon  such  a  shipment, 
was  collected.  No  evidence  was  offered  to  show  that  the  rate  upon 
the  mixed  shipment  or  the  rates  upon  the  articles  when  shipped 
separately  were  unreasonable,  the  contention  of  complainant  being 
that  the  alternative  use  of  the  rates,  as  above  defined,  should  be 
established.  Upon  the  record  as  presented,  the  Commission  is  not 
convinced  that  the  defendants  should  be  required  to  establish  the 
alternative  rule,  and  the  complaint  will  therefore  be  dismissed. 
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No.  39«8. 

DE  CAMP  BROTHERS  A  YULE  IRON,  COAL  A 

COMPANY 

VIRGINIA  A  SOUTHWESTERN  RAILWAY  COMPANY 

ET  AL. 


Submitted  JwM  It,  1911.    Decided  January  S.  1912. 


The  Virginia  &  Southwestern  Railway  Company  published  in  a  tariff  effeetlTa 
July  13,  1906,  and  continued  In  effect  until  NoTemt>er  19,  1906,  what  pur- 
ported to  be  a  joint  through  rate  of  $4*80  per  net  ton  for  the  tranaportmtlOD 
of  coke  in  carloads  from  Appalachia,  Va..  to  Rusk,  Tex. ;  hut,  although  It 
showed  them  as  participating  lines.  It  had  never  obtained  concurrence  In 
said  rate  from  the  lines  west  of  Memphis,  Tenn.  Complainant  baaed  Ita 
bid  for  the  sale  of  coke  upon  the  rate  of  $4.85  published  in  the  V.  ft  8.  W. 
tariff:  Held,  That,  following  rule  68.  Tariff  Circular  18-A,  complainant  la 
entitled  to  reparation  from  the  initial  carrier  upon  baais  of  the  rate  Im- 
properly published  in  ita  tariff. 

H.  R.  Small  for  complainant 

Frank  W.  Gwathm^y  and  H.  H.  Sheltan  for  Virginia  A  South- 
western Railway  Company  and  Southern  Railway  Company. 

Roy  F.  Rritton  for  St.  r^oiiis  Southwestern  Railway  Company  and 
St.  Ix)uis  Southwestern  Railway  Company  of  Texas. 

Report  of  the  Commission. 

Br  THE  CoMJknssioN: 

Complainant  is  a  dealer  in  iron,  coal,  and  coke  in  the  city  of 
St  liouis.  Mo.  During  the  months  of  August,  September,  October^ 
and  November.  1908.  it  shipped  24  carloads  of  coke  from  Appaladiia, 
Va..  to  Rusk.  Tex.  The  rate  charged  and  collected  upcm  these  diip- 
ments  was  $5.85  per  net  ton.  By  petition,  filed  April  1,  1911,  oom- 
plainant  alleges  that  said  rate  was  unlawful  and  unreasonable  so  &r 
as  it  exceeded  $4.85,  and  asks  reparation  upon  that  basis.  The  daim 
was  informally  presented  to  the  Commission  in  November*  1908. 

In  August.  1908.  complainant  made  two  contracts  with  the  peni* 
tentiary  tt  Rusk,  Tex.,  for  the  delivery  of  a  quantity  of  ookBi 
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it8  bid  upon  a  joint  rate  of  $4.85  per  ton  from  Appalachia  to  Rusk,  as 

shown  by  the  tariff  of  the  Virginia  &  Southwestern  Railway  Com- 
pany then  in  effect.  It  appears  that  the  Virginia  &  Southwestern 
Railway  Company,  on  July  18,  1906,  in  its  tariff  I.  C.  C.  426  pub- 
lished a  joint  rate  of  $4.85  per  ton  on  coke  in  carloads  from  Appa- 
lachia to  Rusk.  This  rate  purported  to  have  been  established  in 
connection  with  the  Southern  Railway  Company,  St.  Louis  South- 
western Railway  Company,  and  St.  Louis  Southwestern  Railway 
Company  of  Texas.  In  accordance  with  the  practice  in  force  at  that 
time,  concurrences  of  connecting  lines  were  not  shown  in  the  tariff  by 
the  carrier  which  published  it.  No  concurrences  from  the  St.  Louis 
Southwestern  Railway  and  St.  Louis  Southwestern  Railway  Com- 
pany of  Texas  (hereinafter  referred  to  as  the  Southwestern  Lines) 
had  been  obtained  by  the  Virginia  &  Southwestern ;  but  the  rate  of 
$4.85,  published  as  a  joint  rate,  was  the  then  existing  combina- 
tion upon  Memphis,  Tenn.,  made  up  of  $2.65  from  Appalachia  to 
Memphis  and  $2.20  from  Memphis  to  Rusk.  The  same  rate  was 
republished  by  the  Virginia  &  Southwestern  in  its  tariff  I.  C.  C. 
No.  571,  effective  June  16,  1907,  and  in  its  tariff,  I.  C.  C.  No.  622, 
effective  March  10,  1908.  In  the  latter  tariff,  however,  a  mark  oppo- 
site the  $4.85  rate  referred  to  a  note  which  read  as  follows: 

Rates  to  points  marked  thus  [IndicatlDg]  are  filed  with  the  Interstate  Com- 
n^erce  Commission  by  agent  Cale  of  the  Southwestern  Tariff  Ck)mmittee  for 
account  of  the  V.  &  8.  W.  Ry.  in  his  Texas  Tariff  No.  36-B,  I.  C.  C,  466,  sop- 
piemen  ts  or  reissues,  and  are  shown  herein  for  information  of  V.  ft  S.  W.  agent& 

The  same  rate,  with  reference  to  the  same  note,  is  carried  forward 
in  Virginia  &  Southwestern  tariff,  I.  C.  C.  No.  640,  effective  May 
15, 1908.  This  tariff  showed  a  list  of  the  carriers  which  participated 
therein,  and  opposite  the  names  of  most  of  such  carriers  the  form  and 
number  of  their  concurrence,  but  no  form  or  number  of  concurrence 
is  shown  opposite  the  names  of  the  Southwestern  Lines.  A  similar 
publication  of  the  $4.85  rate  was  made  in  Virginia  &  Southwestern 
tariff,  I.  C.  C.  No.  696,  effective  October  15,  1908.  Supplement  4  to 
I.  r.  C.  No.  696,  effective  November  19,  1908,  advanced  the  rate  from 
$4.85  to  $5.85.  Supplement  6  to  I.  C.  C.  No.  696,  effective  January  23, 
1909,  canceled  the  rate  to  Rusk,  leaving  the  lowest  combination  of 
intermediate  rates  to  apply. 

Supplement  3  to  St.  Louis  Southwestern  tariff,  I.  C.  C.  No.  1786, 
effective  October  17,  1906,  named  a  proportional  rate  on  coke  in  car- 
loads from  Memphis  to  Rusk,  of  $2.20  per  net  ton.  Supplement  11 
to  this  tariff,  effective  July  22,  1908,  advanced  the  rate  from  $2.20  to 
$3J^  per  net  ton. 

From  the  facts  above  stated,  it  will  be  seen  that  prior  to  July  22, 
1908,  the  combination  upon  Memphis  was  $4.85,  the  same  as  the  rate 
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which  was  improperly  published  in  the  Virginia  ft  Soathwestem 
tariff;  but  after  July  22,  1908,  and  when  these  shipments  moTed,  the 
combination  upon  Memphis  was  $5.85  per  ton. 

On  May  28,  1907,  the  agent  of  the  southwestern  tariff  oommittee 
called  the  attention  of  the  general  freight  agent  of  the  Vir|^jiia  ft 
Southwestern  to  the  fact  that  the  $4.85  rate  was  not  lawfully  pub- 
lished, and  stated  that  the  issue  should  be  amended  at  (mce.  The 
tariff  was  not  amended,  however,  so  as  to  make  the  through  rate 
named  ther<^in  equal  to  the  combination  on  Memphis  until  November 
19.  li)OS,  and  the  unlawful  publication  was  not  withdrawn  until 
January  )l:^^  1009.  The  order  of  the  Commission  requiring  carriers 
to  show  in  joint  tariffs  the  form  and  number  of  concurrences  of  con- 
necting lines  was  issued  July  8,  1907,  about  a  year  before  these  ship- 
ments moved. 

Upon  the  facts  of  record  we  are  unable  to  find  that  the  rate  of 
$3/J0  beyond  Memphis  was  unreasonable.  But  complainant  con- 
tends that,  in  view  of  the  fact  that  the  through  rate  of  $4.85  had  been 
published  by  the  Virginia  &  Southwestern,  that  line  was  bound  by 
it^  own  publication,  and  that  complainant  is  entitled  to  reparation 
upon  basis  of  the  rate  so  published.  In  this  connection  it  relies  upon 
the  decisions  in  /Hark  Borne  Tobacco  Co,  v.  /.  C.  /?.  /?.  Co.^  17  I.  C 
C.  Kep.,  nSS,  and  Texiro  Tramfer  Co,  v.  L.  cf-  A'.  R,  R,  Co,,  20  I.  C.  C. 
Rep.,  17. 

The  publication  of  the  rate  here  in  que.<;tion  was  in  direct  contra- 
vention of  the  niles  of  the  Commission  made  under  the  authority  of 
section  «»  of  the  act,  to  the  effect  that  lawful  concurrence  must  be 
sei'urtMl  from  every  carrier  shown  as  participating  in  a  tariff,  and 
that  a  j(»int  taritT  must  show  the  form  an<l  number  (»f  concurrence  of 
each  participating:  line.  On  Xoveml)er  15,  1007,  the  (Commission 
promnljrated  rule  r»S  of  its  TaritF  Circular  18--\,  in  which  it  an- 
nounced that  in  <*nses  of  this  kind  it  wcuild  hold  the  carrier  that  un- 
lawfully inrliidcd  unr>(lier  carrier  in  its  taritT  liable  to  shippers  and 
other  rarriers.  It  is  further  to  lie  observed  tliat  the  note  which  was 
publi-hcil  in  ronn«»ction  with  this  rate,  and  which  stated  that  the 
rate  would  W  found  in  apent  Cale's  Texas  tariff  8<k  R,  was  erroneous, 
a.s  the  rate  fri>ni  Memphis  is  nr>t  found  in  that  tariff,  but  was  pufa^ 
lishei^l  in  St.  liouis  Southwestern  tariff.  I.  C.  C.  Xo.  1736.  The  initial 
(*arrier  is  responsible  and  liable  for  the  careless  manner  in  whidi  it 
published  this  rate  originally  and  continued  it  in  force  after  its  at- 
tention had  l>e<.'n  called  to  its  imlawful  publication.  Nor  do  we 
doubt  that  complainant  was  actually  damaged  on  account  of  this 
jtnblication.  The  evidence  of  rec(»nl  shows  Ijeyond  question  that  the 
bid  which  it  niatle  for  the  deliverk*  of  the  coke  at  Rusk  was  baaed  on 
the  $4.85  rate  in  the  Vircrinia  &  Southwestern  tariff.    Complaiaant 
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relied,  as  it  had  a  right  to,  upon  the  tariff  of  the  Virginia  A  South- 
western as  published  and  posted.  It  could  not  know  what  the  agree- 
ments between  the  carriers  as  to  joint  rates  were. 

Our  conclusion,  therefore,  is  that  complainant  has  suffered  damage 
for  which  this  Commission  may  award  reparation  against  the  initial 
carrier  to  the  extent  that  the  charges  collected  exceeded  the  charges 
that  would  have  been  due  under  the  rate  of  $4.85  published  by  that 
line.  Accordingly  an  order  will  be  entered  requiring  the  Virginia 
&  Southwestern  to  make  reparation  to  complainant  in  the  sum  of 
$497.30,  with  interest  from  December  11, 1908. 


No.  3954. 
M.  A.  KENNEDY  &  COMPANY 

V. 

ST.  LOUIS  SOUTHWESTERN  RAILWAY  COMPANY  ET  ALu 


Submitted  June  12,  1911.    Decided  January  8,  191t. 


The  piinci[)al  defendant  filed  and  posted  a  tariff  naming  a  rate  of  84  cents  per 
100  pounds  on  apples  from  St.  Louis,  Mo.,  to  Monroe,  La.,  in  which  the  de- 
livering line  was  not  named  as  participant  Another  Joint  tariff  in  which 
all  the  carriers  were  named  and  had  concurred  named  a  rate  of  40  cents; 
Held,  That  the  lawful  rate  was  40  cents,  and  same  not  being  shown  to  have 
been  unreasonable,  and  complainant  having  suffered  no  damage,  the  com- 
plaint must  be  dismissed. 

C.  n,  Holland  and  O.  M.  Rogers  for  complainant. 
Roy  F.  Britton  for  St.  Louis  Southwestern  Railway  Company. 
V,  Schaftenburg  and  Frank  W.  Gwathmey  for  Vicksburg,  Shreve- 
port  &  Pacific  Railway  Company. 

Report  of  the  Commission. 

By  the  Commission: 

The  complainant,  an  individual  trading  under  the  firm  name  and 
style  of  M.  A.  Kennedy  &  Company,  is  engaged  in  the  fruit  and  vege- 
table business  at  St.  Louis,  Mo.    His  petition,  filed  March  22,  1911| 
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alleges  that  unreasonable  charges  were  exacted  by  defendants  for  the 
transportation  of  three  carloads  of  apples  from  St  Louis  to  Monroe, 
La.    Reparation  is  asked. 

In  December,  1908,  complainant  delivered  to  the  St.  Louis  South- 
western Railway,  at  St  Txiuis,  three  cars  of  apples,  consigned  with- 
out routing  instructions  to  the  Monroe  Grocery  Company,  Monroe, 
La.  The  shipments  all  moved  via  the  St  Louis  Southwestern  to 
Shreveport,  I^.,  thence  via  the  Vicksburg,  Shreveport  A  Pacific  to 
destination.  Charges  aggregating  $320  were  assessed  at  a  joint  rata 
of  40  cents  per  100  pounds  upon  the  total  weight  of  80,000  pounds. 

At  the  time  the  shipments  moved  the  defendant  St  Louis  South- 
western Railway  Company  had  on  file  with  the  Commission  a  tariff 
which  named  a  rate  of  34  cents  on  apples  from  St.  Louis  to  Monroe, 
but  it  did  not  show  the  Vicksburg,  Shreveport  &  Pacific  as  a  partici- 
pating or  concurring  carrier.  This  schedule,  effective  December 
19,  1906,  remained  in  effect  until  February  10,  1909.  It  named  rates 
to  numerous  points  on  the  lines  of  connecting  carriers,  among  them 
the  Vicksburg,  Shreveport  &  Pacific,  from  which  latter  carrier,  how- 
ever, the  St.  Ix)uis  Southwestern  had  not  obtained  concurrence.  Con- 
temporaneously each  of  the  defendant  carriers  was  a  party  to  a  tariff 
of  the  Southwestern  Lines  C/ommittee,  in  which,  on  November  28, 
1908,  a.  joint  rate  of  40  rent'^  had  been  established,  and  this  rate  was 
applied  to  these  shipments. 

The  40-cent  rate,  as  we  have  seen,  was  the  legally  established  rate. 
The  Vicksburg,  Shreveport  &  Pacific  was  not  shown  as  party  to  the 
St.  Louis  Southwestern  tariff,  and  there  is  nothing  in  the  record  to 
show  that  complainant  was  damaged  thereby.  In  these  respects  this 
case  differs  from  Pe  Camp  Brothrrx  d*  Yule  Iron^  Coal  dk  Coke  Co, 
V.  r.  A  S.  W.  /?;/.  Co.,  22  I.  C.  C.  Rep.,  274.  It  follows  that  the 
complaint  must  be  dismissed. 
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No.  1793. 

MARICOPA  COUNTY  COMMERCIAL  CLUB 

v. 

MARICOPA  &  PHOENIX  RAILROAD  COMPANY  ET  AL. 


SubmiUed  September  tl,  1911 ,    Decided  January  16,  1919. 


Defendants'  class  rates  from  El  Paso  to  Phoenix  found  to  have  been  onreasonable 
and  a  new  schedule  of  maximom  joint  rates  prescribed  for  the  fatare. 

jE.  p.  Costigan^  F.  A,  Jones^  and  E. «/.  Kuster  for  complainant. 

F.  C.  DiUard,  P.  F.  Dunne^  C.  W.  Durhrow  and  FL  A.  ScandrM 
for  Southern  Pacific  Company  and  Maricopa  &  Phoenix  Railroad 
Company. 

Report  of  the  Coboiission. 

Lane,  Commissioner: 

Complainant  in  this  case  attacks  the  class  rates  and  a  namber  of 
commodity  rates  including  the  flour,  grain,  and  hay  rates  from  Phoenix, 
Ariz.,  to  named  points  within  the  territory;  also  the  class  rates  from 
El  Paso,  Tex.,  to  Phoenix,  as  unreasonable. 

Before  any  order  by  the  Commission  could  become  effective  as  to 
the  intraterritorial  rates  in  issue,  Arizona  will  doubtless  enter  upon 
statehood.  We  deem  it  proper  to  leave  the  correction  of  these  rates, 
in  80  far  as  they  have  not  already  been  corrected  by  the  carriers,  to 
the  people  of  Arizona.  Accordingly,  there  remain  to  be  disposed  of 
only  the  class  rates  from  El  Paso  to  Phoenix. 

The  class  rates  complained  of  from  El  Paso  to  Phoenix,  a  distance 
of  433  miles,  were  combination  rates  made  up  as  follows: 


From — 

unce. 

ClMB. 

1 

2 

8 

4 

5 

A 

B 

c 

D 

B 

El  Pa«o  to  Mftricopn.. 
Maricopa  to  Phoenix. 

MiU9. 

398 

S5 

Ona». 

190 

26 

163 
26 

OtnU. 

146 

26 

CfnU. 

184 

26 

CenU. 

108 

24 

CenU. 

117 

24 

OtnU. 

100 

34 

CenU. 
85 
24 

OtnU. 
76 
24 

CenU. 
00 
24 

El  Pa«oto  Phoenix... 

433 

216 

189 

172 

160 

132 

141 

124 

109 

99 

84 

These  rates  were  so  obviously  excessive  that  since  the  filing  of  the 
complaint  the  defendants  voluntarily  introduced  the  through  rates 
now  effective  from  El  Paso  to  Phoenix,  which  are  as  follows: 


Cla88. 


1 


Rate 192 
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2 
IW 


3 
153 


133    112 


A 

B 

C 

D 

E 

112 

82 

70 

64 

60 
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The  class  rates,  oomplaioant  urged,  were  of  peculiar  importance  to 
Phoenix,  for  two  reasons:  (1)  Because  there  were  very  few  commodity 
rates  applying  from  El  Paso  to  Phoenix;  (2)  because  the  rates  from 
Missouri  River  points  via  the  Southern  Pacific  were  in  most  cases 
combination  rates  based  on  El  Paso.  It  is  no  longer  true  that  rates 
from  Missouri  River  points  are  based  on  El  Paso,  for  by  the  orders  of 
the  Commission  in  Maricopa  (Jo.  Com.  Club  v.  S.  F.  P.ik  P.  Ry.  Co.^ 
li)  I.  C.  C.  Rep.,  257,  through  class  rates  were  established  from 
the  Missouri  River  to  Phoenix,  and  it  was  ordered  that  the  commodity 
rates  from  the  Missouri  River  to  Maricopa  and  other  intermediate 
points  should  not  exceed  the  rates  to  coast  terminals.  But  it  is  still 
true  that  there  are  comparatively  few  commodity  rates  applying  from 
El  Paso  to  Phoenix,  so  that  the  great  bulk  of  the  shipments  thence  move 
under  these  class  rates. 

After  full  hearing  and  investigation  we  find  the  class  rates  at  present 
eflfective,  as  well  as  those  complained  of,  to  be  unreasonable,  and  we 
arc  of  opinion  and  find  that  the  following  are  just  and  reasonable  joint 
rates  for  the  future: 

C1m8 12345ABCD         E 
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The  rates  herein  prescribed  will  be  governed  by  the  western 
cation. 
An  order  will  be  entei*ed  accordingly. 
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No.  4008. 
CONTINENTAL  IRON  &  STEEL  COMPANY 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY  ET  AL. 


Submitted  August  50,  1911.    Decided  January  8,  1912. 


The  provision  in  soutbem  classification  which  limits  the  rating  upon  scrap  iron 
does  not  require  that  bridge  material  be  broken  into  pieces  before  it  Is 
entitled  to  the  scrap-iron  rate.  Overcharge  which  resulted  from  erroneoos 
interpretiition  of  the  rule  should  be  refunded  by  defendants. 

Harry  W,  Newburger  for  complainant. 

Claudian   B,  Northrop  and  A.  M.  Bvll  for  Soutbem  Railway 

Company. 

William  A.  Northcutt  for  Louisville  &  Nashville  Railroad  Com- 
pany. 

Report  of  the  Commission. 

By  THE  Commission: 

The  complainant  is  a  corporation  engaged  in  the  purchase  and  sale 
of  old  iron  and  steel  at  New  York,  N.  Y.  By  petition,  filed  April  6, 
liUI,  it  alleges  that  an  unreasonable  and  unlawful  rate  was  charged 
by  defendants  for  the  transportation  of  five  carloads  of  scrap  iron, 
New  Orleans,  La.,  to  Richmond,  Va.     Reparaticm  is  asked. 

The  material  transported,  which  consisted  of  parts  of  an  old  bridge 
that  had  been  taken  apart,  was  forwarded  by  complainant  from  New 
Orleans  to  the  Tredegar  Company,  Richmond,  Va.  The  shipment, 
consisting  of  five  carloads,  moved  December  21,  1909,  over  the  lines 
of  defon<lants.  and  transportation  charges  were  paid  in  the  sum  of 
$1,100.85,  at  a  rate  of  41  cents  per  100  pounds  applied  to  the  weight 
of  2(^8.500  pounds.  This  was  the  rate  applicable  to  bridge  material 
at  the  time  of  sliipment.  Complainant  contends  that  the  rate  on 
scrap  iron  of  $4.50  per  ton  sliould  have  been  applied.  The  uncon- 
tradicted evidence  is  that  the  material  was  purchased  for  use  as  scrap 
iron;  that  upon  arrival  at  destination  it  was  broken  into  small  pieces 
and  remelted :  and  that  it  had  no  value  for  any  purpose  save  remelt- 
ing.  Defendants  assert  that  the  traflBc  was  not  entitled  to  the  scrap- 
iron  rate  because  it  was  not  broken  into  scraps  or  pieces  before 
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shipment,  and  call  attention  to  the  following  role  of  the  southern 
classification  which  governs  the  application  of  ratings  on  scrap  iron : 

The  ratingB  Bpecifled  hereon  on  scrap  iron  will  apply  only  on  scraps  or  pieces 
of  old  01* secondhand  iron  or  steel  which  can  not  he  again  used  for  the  parpossa 
for  which  they  were  used  when  new,  and  said  ratings  will  not  apply  on  old  or 
secondhand  machinery,  engines,  boilers,  or  similar  articles,  unless  same  are 
broken  into  scraps  or  pieces  at  the  point  of  shipment  before  being  tendered  to 
the  carrier. 

Defendants  contend  that  under  this  rule,  in  order  to  take  the  scrap- 
iron  rate,  this  material  should  have  been  bn)ken  into  pieces  before 
shipment.  As  we  read  the  rule,  however,  the  limitation  in  question 
applies  only  to  secondhand  machinery,  engines,  boilers,  or  gimUar 
articles.  The  shipment  complained  of  did  not  consist  of  secondhand 
machinery,  engines,  or  boilers,  an<l  we  do  not  believe  that  under  any 
fair  construction  of  the  language  of  the  rule  this  old  bridge  material 
can  be  considered  similar  to  secondhand  machinery,  engines,  or 
boilers.  From  a  practical  standpoint  and  as  a  matter  of  physical 
possibility  it  should  be  noted  that  few,  if  any,  bridges  could  be 
^^  bn)ken  into  siTaps  or  pieces  '^  at  the  point  where  they  are  dis- 
mantled, and  the  interpretation  of  the  rule  contended  for  by  the  car- 
riers would  have  the  inevitable  effect  of  denying  to  scrap  bridge 
material  a  lower  rate  than  is  accorded  to  the  same  material  when  new 
or  before  its  period  of  service  as  a  bridge  has  ended.  The  shipment 
was  billed  as  scrap  iron,  and  it  is  undisputed  that  it  was  used  as 
scrap  iron.  Our  conclusion  is,  therefore,  that  under  the  rule  in  ques- 
tion it  was  entitled  to  the  s<Tap-iron  rate  of  $4.50  per  net  ton,  and 
that  complainant  was  overcharged  in  the  sum  of  $496.72,  which 
amount  should  be  refunde<i  by  defendants  without  the  requirement 
of  an  order  by  the  Commission.  Ufx>n  receipt  of  evidence  that  refund 
of  said  amount  has  been  made,  the  complaint  will  be  dismissed. 
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No.  8545. 
ACME  CEMENT  PLASTER  COMPANY 

V. 

ST.  LOUIS  &  SAN  FRANCISCO  RAILROAD  COMPANY 

ET  AL. 


SuhnUtted  January  26,  1911,    Decided  January  8,  1912. 


Bates  of  19  and  22^  cents  per  100  pounds  on  fuel  oil  from  Sapulpa,  Okla.«  to 
Acme,  Tex.,  in  effect  prior  to  July  26,  1909,  found  to  have  been  onreaeon- 
able  so  far  as  they  exceeded  a  rate  of  15  cents.    Reparation  awarded. 

W.  E.  Fis8ej  S.  H.  Cawath  and  M.  N.  Sale  for  complainant. 
Fred  H.  Wood  for  St  Louis  &  San  Francisco  Railroad  Company. 
Charles  H.  Sommers  for  Quanah,  Acme  &  Pacific  Railway  Com- 

Report  of  the  Commission. 

Br  THE  Commission  : 

Complainant  is  a  corporation  with  headquarters  at  St.  Louis,  Ma 
By  petition,  filed  September  20,  1910,  it  attacks  as  unreasonable  de- 
fendants' carload  rates  on  fuel  oil  from  Sapulpa,  Okla.,  to  Acme,  Tex., 
in  effect  prior  to  July  26, 1909,  and  asks  reparation. 

Between  May  17  and  July  5,  1909,  complainant  shipped  from 
Sapulpa  to  Acme  37  carloads  of  fuel  oil  over  the  lines  of  the  St 
Louis  &  San  Francisco  Railroad ;  St.  Louis^  San  Francisco  &  Texas 
Railway ;  and  Quanah,  Acme  &  Pacific  Railway,  upon  which  various 
rates  ranging  from  19  cents  to  25  cents  were  applied,  resulting  in  the 
assessment  of  freight  charges  aggregating  $6,249.86. 

Prior  to  July  1, 1909,  there  was  from  all  Oklahoma  points  to  Acme 
a  rate  of  22^  cents  on  crude  and  fuel  petroleum  oil  for  steam  and  fuel 
purposes.  On  July  1,  1909,  a  rate  of  19  cents  on  crude  or  fuel  oil 
was  established  from  all  points  in  Oklahoma  to  Acme,  but  the  22i-cent 
rate  was  still  maintained  on  '^  crude  and  fuel  petroleum  oil  for  steam 
and  fuel  purposes  only."  Effective  July  26,  1909,  the  defendants 
established  a  rate  of  15  cents  from  Sapulpa  to  Acme,  which  is  without 
restriction  as  to  the  use  of  the  oil.  Reparation  is  asked  upon  the  basb 
of  this  rate  which  is  still  in  effect  and  to  which  all  the  defendants 
are  parties. 

For  some  time  prior  to  the  movement  of  the  shipments  in  question, 
complainant's  Acme  mills  drew  their  entire  supply  of  oil  from  Texas 
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fields  under  transportation  rates  fixed  by  the  state  of  Texas;  but 
for  the  reason  that  the  price  of  the  Texas  commodity  was  relatively 
high,  and  also  because  the  Oklahoma  oil  was  preferable  for  fuel 
purposes,  the  complainant  was  anxious  to  substitute  the  latter  for 
fuel  at  its  Acme  mills.  It  therefore  took  up  with  the  defendants 
the  question  of  the  establishment  of  lower  rates  from  the  OUahoma 
fields  to  Acme.  It  was  pointed  out  to  the  defendants  that  if  the 
proper  rate  were  applied  they  would  secure  the  transportation  of 
complainant's  entire  fuel  oil  supply.  Concurrently  the  complainant 
began  negotiations  with  producers  at  Sapulpa.  As  result  thereof 
defendants  agreed  to  establish  a  15-cent  rate,  which  is  practically 
equivalent  to  the  combination  of  the  Oklaihoma  and  Texas  distance 
rates  in  force  within  those  respective  states.  On  May  8,  1909,  the 
complainant  made  a  contract  with  Oklahoma  producers  for  its  entire 
supply  of  fuel  oil. 

The  rates  from  Oklahoma  points  to  Texas  points  are  carried  in 
one  of  agent  Leland's  tariflPs  and  there  was  some  delay  on  the  part 
of  the  agent  in  establishing  the  agreed  rate.  Complainant's  witness 
says  that  he  finally  arranged  to  have  agent  Leland  make  application 
to  the  Commission  for  permission  to  establish  the  rate  on  less  than 
statutory  notice.  We  find  in  a  supplement  filed  with  the  Commission 
July  22,  1909,  that  the  rate  was  published  to  become  effective  on 
July  26,  reference  being  made  to  special  permission  granted  by  the 
Commission.  Upon  reference  to  the  application  of  agent  Leland 
we  find  that  it  was  predicated  upon  a  statement  of  facts  alleging  that — 

owing  to  an  unusually  large  flow  of  oil  the  capacities  of  the  storage  tanks 
located  at  the  various  producing  points  have  teen  overtaxed,  and  in  order  to 
prsTent  irreparable  loss  to  the  shippers,  the  carriers,  upon  the  solicitatiOD  of 
the  shippers,  have  agreed  to  establish  the  rates  hereinbefore  requested  In  order 
to  find  a  ready  and  nearby  marliet  for  this  commodity. 

Upon  the  representation  of  this  emergency  the  Commission  on 
June  26,  1909,  issued  permission  to  establish  the  rate  on  8  days' 
notice.  The  record  contains  a  letter  from  the  freight  traffic  manager 
of  the  St.  Louis  A  San  Francisco  Railroad  Company,  under  date  of 
August  16,  1910,  in  reference  to  the  application  of  that  carrier  for 
permission  to  make  reparation  of  the  amount  involved  in  this  claim 
on  the  special  docket,  in  which  he  says : 


The  15-cent  rate  was  established  to  meet  coal  competition,  and  becai 
under  the  existing  conditions.  It  waa  considered  a  fair  charge  fbr  the  servtoe 
involved.  It  was  not  established  to  bring  the  point  in  question  into  Uns  with 
other  points. 

The  entire  record  indicates  that  the  establishment  of  the  IS-eent 
rate  resulted  from  a  careful  consideration  of  competitive  oonditiona 
and  was  suflkiently  low  to  accomplish  the  end  sought,  which  was  the 
movement  of  fuel  oil  from  the  OklahMM  fields  to  Acme  in  competi- 
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tion  with  oil  from  the  Texas  fields.  The  letter  of  the  freight-traffic 
manager  is  entirely  consonant  with  the  testimony.  Nowhere,  or  at 
any  time,  has  the  slightest  allusion  since  been  made  to  the  conditions 
of  emergency  in  the  Oklahoma  fields,  recited  and  subscribed  under 
oath  by  agent  Leland,  in  the  application  for  permission  to  publish 
the  rate  on  less  than  statutory  notice  in  order  that  ^  an  unusually 
large  flow  of  oil ''  might  be  promptly  hauled  away  from  the  Okla- 
homa fields  and  ^^  irreparable  loss  to  the  shippers  prevented.'' 

The  act  to  regulate  commerce  authorizes  the  Commission  in  its 
discretion  and  for  good  cause  shown^  to  permit  changes  in  tariff  rates 
or  fares  on  less  than  statutory  notice.  The  Commission  seeks  to 
limit  the  exercise  of  this  discretionary  power  to  cases  where  actual 
emergency  and  real  merit  are  shown.  The  power  is  not  to  be  lightly 
regarded  under  the  statute,  and  it  will  not  be  exercised  to  aid  a 
carrier  in  any  strategic  endeavor,  nor  to  aid  shippers  in  any  ordinary 
commercial  exigency  of  the  nature  disclosed  in  the  record  of  this 


The  distance  from  Sapulpa  to  Acme  is  292  miles.  The  15-cent  rate 
also  applies  from  Sapulpa  to  Bonham  and  Denison,  Tex.,  distances 
of  226  and  197  miles,  respectively ;  and  from  Morris,  Okla.,  to  Beau- 
mont, Tex.,  510  miles;  and  Sabine,  Tex.,  566  miles.  Defendants 
concede  that  15  cents  was  and  is  a  reasonable  rate. 

Upon  all  the  facts  of  record  we  find  that  the  rates  charged  on 
these  shipments  were  unreasonable  to  the  extent  they  exceeded 
15  cents.  Reparation  on  that  basis  will  be  awarded  in  the  sum  of 
$2^1.30,  with  interest  from  July  12,  1909.  This  sum  includes  over- 
charges on  certain  of  the  shipments  which  were  charged  at  a  rate 
of  25  cents.  In  view  of  the  fact  that  the  rates  attacked  were  re- 
duced prior  to  the  filing  of  the  complaint  and  that  the  present  rate 
of  15  cents  has  been  maintained  for  more  than  two  years,  no  require- 
ment as  to  a  rate  for  the  future  will  be  made.  An  order  will  be 
entered  accordingly. 
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No.  8554. 
EL  DORADO  OIL  MILLS  A  FERTILIZER  COMPANY 

CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY 

COMPANY, 


Submitted  March  IS,  1911,    Decided  Deoemler  5,  1911. 


Rate  of  7^  cents  per  100  pounds  charged  by  defendant  for  transportrntlon  of 
20  carloads  of  acid  phosphate  and  kainit  from  Rustou,  La.,  to  El  Dorado. 
Ark.,  found  to  have  l>e<*u  unreasonable  and  unjustly  dlacrlmlnatory.  Bate 
of  5  cents  per  100  |K>unds  prescribed  for  the  future.    B^parttlon  awarded. 

G.  F.  Thomas  for  complainant. 
Thomas  S.  Buzhee  for  defendant 

Repobt  of  the  Commission. 

Bt  the  Commission  : 

The  complainant,  a  corporation  engaged  in  the  manufacture  of 
commercial  fertilizers  at  El  Dorado,  Ark.,  filed  its  petition  September 
28,  1910,  alleging  that  it  was  charged  an  unreasonable  rate  for  the 
transportation  of  certain  carloads  of  fertilizer  materials  from  Ruston, 
Ija.,  to  El  Dorado,  Ark.  The  petition  prays  for  the  establishment  of 
a  reasonable  rate  on  the  traffic  involved  between  said  points  and  seeks 
reparation  on  past  shipments. 

On  various  dates  in  January*  February,  March,  April,  and  May, 
1010,  complainant  shipped  over  defendant's  line  from  Ruston,  La., 
to  Kl  Dorado,  Ark..  20  rurloads  of  fertilizer  materials,  consisting  of 
acid  phosphate  and  kainit,  of  the  aggregate  weight  of  1,4544200 
pounds,  for  which  transportation  charges  were  collected  at  a  rate  of 
Ik  cvnts  {)er  100  pounds,  amounting  to  $1,090.65.  Complainant  con- 
tends tliut  the  charges  were  unreasonable  to  the  extent  that  they  ex* 
ceede<l  a  rate  of  2^  cents  {K>r  100  pounds,  or  50  cents  per  ton,  and 
reparation  is  askeil  on  that  basis. 

During  the  ])eriod  covered  by  the  shipments  there  was  in  force  a 
rate  applicable  to  acid  phosphate  and  kainit  in  carloads  via  defend- 
ant's line  from  Ruston  to  El  Dorado  of  71  cents  per  100  pounds.  The 
distance  is  5(>  miles.  There  was  at  the  same  time  a  rate  on  the  same 
commodities  in  carloads  from  New  Orleans,  I^.,  to  Ruston,  a  dialanoe 


EL  DORADO  OIL.  MILLfi  A  FEBTILIZEB  CO.  V.  C,  B.  I.  A  P.  BY.  CO.      287 

of  275  miles,  of  10  cents  per  100  pounds,  or  $2  per  ton.  There  was 
also  a  through  rate  from  New  Orleans  to  El  Dorado,  a  distance  of 
331  miles,  of  $3.50  per  ton,  or  171  cents  per  100  pounds.  Defendant 
was  a  party  to  the  Ruston  rate  as  well  as  the  rate  to  El  Dorado. 

Effective  March  1,  1911,  a  through  rate  of  12^  cents  per  100 
pounds,  or  $2.50  per  ton  of  2,000  pounds,  on  acid  phosphate  and 
kainit  in  carloads  from  New  Orleans  to  El  Dorado,  was  established  by 
defendant,  and  that  rate  is  still  in  force.  There  has  been  no  change, 
however,  in  the  rate  from  Ruston  to  El  Dorado.  Commercial  fer- 
tilizers are  manufactured  and  sold  at  Ruston  as  well  as  at  El  Dorado. 

Prior  to  March  1,  1911,  when  the  through  rate  from  New  Orleans 
to  Ruston  was  reduced,  the  combination  on  Ruston  and  the  throu^ 
rate  were  the  same,  namely,  $3.50  per  ton.  Complainant  now  con- 
tends that  the  combination  rate  and  the  through  rate  shall  be  equal,  as 
they  were  before  the  through  rate  was  reduced.  We  see  no  merit  in 
this  contention. 

Upon  the  facts  of  record  in  this  proceeding,  and  in  view  of  the 
general  situation  with  regard  to  the  rates  on  fertilizer  materials  that 
are  maintained  in  this  particular  territory,  and  to  which  we  have 
hereinbefore  referred,  we  are  of  the  opinion  and  find  that  the  trans- 
portation charge  made  to  complainant  was  unreasonable  and  unjustly 
discriminatory  to  the  extent  that  it  exceeded  a  rate  of  5  cents  per 
100  pounds,  and  a  rate  not  in  excess  of  that  amount  will  be  pre- 
scribed for  the  future.  The  conclusion  that  we  have  just  announced 
has  been  reached  without  reference  to  what  may  have  been  said  in 
other  cases  involving  rates  elsewhere,  in  which  we  have  been  called 
upon  to  fix  reasonable  rates  upon  fertilizer  materials.  We  further 
find  that  complainant  made  the  shipments  in  accordance  with  the 
above  statement  of  facts  and  paid  charges  thereon  at  the  rate  found 
herein  to  have  been  unreasonable  and  unjustly  discriminatory,  and 
that  complainant  has  been  damaged  thereby  and  is,  therefore,  entitled 
to  an  award  of  reparation  in  the  sum  of  $363.55,  with  interest  from 
July  1, 1910,  on  the  basis  of  our  conclusion.    An  order  will  be  entered 

in  accordance  with  the  finding  herein  announcecL 
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No.  21(». 

WELLS-HIGMAN  COMPANY 

V. 

ST.  LOUIS,  IRON  MOUNTAIN  &  SOUTHERN   RAILWAY 

COMPANY  ET  AL. 


Bubmitted  liarch  H,  1911,    Decided  January  8,  191$. 


Rate  of  94  cents  per  100  pounds  for  the  trnnsportstion  of  fruit  Imskets  In  car- 
loads from  Wynne,  Ark.,  to  Ilonitlo.  Ark.,  yla  Texarkana,  Tex.,  foond  to 
bare  been  unreaFonable  so  far  us  It  exceeded  00  cents  per  100  ponndi. 
Reparation  awarded. 

O,  M.  Rogers  U)t  complainant. 

James  C.  Jeffery^  11.  J.  CamphdU  and  C.  C.  P.  Rauech  for  St 
Louis,  Iron  Mountain  8l  Southern  Railway  Company. 

Rkport  of  the  Commission  upon  RxHEABiNa 

Bt  the  Commission  : 

The  Commission's  report  upon  the  orifrinal  record  in  this  case  is 
to  be  found  at  18  I.  C.  C.  Rep.,  175.  In  that  report  it  was  held  that 
the  evidence  presented  was  insufficient  to  determine  what  would  have 
been  a  reasonable  mte  for  the  transportation  service  in  controversy. 
Complainant  petitioned  for  a  rehearing  in  order  to  present  evidence 
on  that  point.  The  petition  was  granted,  and  the  case  now  stands 
for  disposition  upon  the  evidence  presented  at  the  rehearing. 

The  material  facts  are  set  forth  in  the  former  report,  but  they  may 

be  briefly  restated.     During  the  summer  of  1908  the  complainant,  a 

corporation   which   manufactures   fruit   baskets  at   Traverse   City, 

Mich.,  sold  to  the  Southern  Orchard  Phinting  Company,  at  Horatio, 

Ark.,  at  a  delivered  price,  eight  carloads  of  fruit  baskets.     For  the 

purpose  of  obtaining  on  the  final  portion  of  the  haul  the  rates  put 

into  effect  by  the  Arkansas  state  railroad  commission,  the  shipment 

was  made  from  Traverse  City  to  Memphis,  Tenn.,  thence  to  Wjmne, 

Ark.,  and  thence  to  Horatio.  Ark.    The  transportation  charges  for 

each  of  these  shipments  were  paid  separately  by  complainant  or  its 

agent,  and  new  bills  of  lading  were  taken  out  at  Memphis  and 

Wynne. 

22l.caiU9. 
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The  entire  movement  consisted  of  eight  carloads  from  Traverse 
City  to  Horatio,  but  certain  parts  of  that  movement  are  not  involved 
in  this  case.  The  rate  to  Memphis  is  not  in  issue.  Four  carloads 
moved  from  Wynne  to  Horatio  by  an  intrastate  route,  and  the  rates 
charged  therefor  are  not  subject  to  the  jurisdiction  of  the  Com- 
mission. The  complaint,  therefore,  relates  to  the  movement  from 
Memphis  to  Wynne  of  eight  carloads  of  baskets,  of  a  total  weight  of 
122,500  pounds,  for  which  a  rate  of  20  cents  per  100  pounds  was 
charged;  and  to  the  movement  from  Wynne  to  Horatio,  via  Tex- 
arkana,  Tex.,  of  four  carloads  of  baskets,  of  a  total  weight  of  61,880 
pounds,  for  which  a  rate  of  94  cents  per  100  pounds  was  charged. 
For  the  movement  of  the  four  cars  from  Wynne  to  Horatio  defend- 
ants originally  assessed  a  rate  of  83  cents  on  a  weight  of  79,560 
pounds,  but  in  the  former  report  this  charge  was  found  to  have  been 
erroneous  and  correction  was  subsequently  made  to  the  basis  above 
stated. 

There  was  at  the  time  of  shipment  no  joint  rate  on  the  traffic 
from  Traverse  City  to  Horatio.  Had  the  shipment  been  billed 
through  from  point  of  origin  to  destination  without  routing  instruc- 
tions by  the  shipper,  it  would  have  been  the  duty  of  the  carriers  to 
forward  it  under  the  lowest  combination  of  intermediate  rates. 
There  was  a  rate  of  28  cents.  Traverse  City  to  Memphis;  a  rate  of 
53  cents,  Memphis  to  Texarkana ;  and  a  rate  of  22  cents,  Texarkana 
to  Horatio;  the  sum  of  such  intermediate  rates  amounting  to  $1.03. 
However,  it  was  stated  in  the  tariff  that  the  rate  of  22  cents.  Texar- 
kana to  Horatio,  was  not  applicable  to  traffic  from  connecting  lines, 
and  no  other  rate  has  been  found  which  could  lawfully  have  been 
applied  to  that  portion  of  the  haul.  In  assessing  the  rate  of  94 
cents  actually  applied  to  the  shipment,  the  defendants  used  a  rate 
of  72  cents,  Wynne  to  Texarkana,  and  the  22-cent  rate,  Texarkana 
to  Horatio;  but,  as  noted,  the  22-cent  rate  was  not,  under  the  restric- 
tive terms  of  the  tariff,  applicable.  Under  the  western  classification 
these  baskets  are  rated  fourth  class,  and  the  rates  assessed  for  the 
movement  from  Memphis  to  Wynne  and  from  Wynne  to  Horatio 
were  the  fourth  class  rates  between  those  points.  Complainant  calls 
attention  to  the  fact  that  defendants  maintain  a  commodity  rate  on 
this  traffic,  Memphis  to  Clarksville,  Ark.,  of  30  cents,  for  a  haul  of 
250  miles,  and  that  in  western  trunk  line  territory,  about  a  year  after 
this  shipment  moved,  these  baskets  were  given  double  the  lumber  rate 
with  a  minimum  of  15,000  pounds. 

The  distance  from  Traverse  City  to  Memphis  is  856  miles;  from 
Memphis  to  Wynne  40  miles;  from  Memphis  to  Clarksville  250 
miles;  and  from  Wynne  to  Horatio,  via  Texarkana,  294  miles.  The 
20-cent  rate,  Memphis  to  Wynne,  produces  revenue  of  8.7  cents  per 
ton  per  mile;  the  94-cent  rate,  Wynne  to  Horatio,  produces  revenue 
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of  6.3  cents  per  ton  per  mile;  and  the  commodity  rate  of  30  cents 
from  Memphis  to  Clarksville  gives  revenue  of  2.4  cents  per  t<ni  per 
mile. 

The  record  does  not  show  why  a  commodity  rate  was  established 
to  Clarksville,  nor  does  it  indicate  that  similar  rates  should  be  estab- 
lished to  other  points  in  Arkansas.  While  it  is  true  that  a  number  of 
carriers  in  western  trunk  line  territory  have  now  established  rates 
on  these  baskets  which  are  equal  to  double  the  lumber  rate,  with  a 
minimum  carload  weight  of  15,000  pounds,  no  such  conunodity  rates 
have  been  established  in  southwestern  territory.  Effective  May  27, 
1909,  defendants  established  a  lumber  rate  of  9  cents,  Memphis  to 
Wynne.  Double  this  rate  would  be  18  cents,  or  2  cents  less  than 
complainant  was  compelled  to  pay  for  the  transportation  of  these 
baskets  between  the  points  named.  Upon  the  record,  however,  we 
are  unable  to  find  that  the  rate  of  20  cents  for  the  transportation 
from  Memphis  to  Wynne  was  unreasonable. 

The  rate  of  94  cents,  charged  for  the  transportation  from  Wynne 
to  Horatio,  producing  revenue  of  6.3  cents  per  ton  per  mile,  ap- 
pears to  have  been  clearly  excessive.  Effective  August  29,  19(W, 
defendants  established  a  lumber  rate  of  22^  cents  from  Wynne  to 
Horatio.  Double  this  rate  would  be  45  cents.  We  do  not  conclude 
upon  the  present  record  that  defendants  should  establish  commodity 
rates  on  these  baskets  equal  to  double  the  lumber  rates,  but  we  are  of 
opinion  that  any  rate  for  the  transportation  from  Wynne  to  Horatio, 
via  Tezarkana,  in  excess  of  50  cents  per  100  pounds,  was  unreason- 
able. The  weight  of  the  four  carloads  carried  from  Wynne  to  Ho- 
ratio, via  Texarkana,  was  61,880  pounds,  and  charges  were  collected 
in  the  sum  of  $581.67  at  a  rate  of  94  cents  per  100  pounds.  Based 
upon  a  rate  of  50  cents  per  100  pounds,  which  wo  find  would  hav« 
been  reasonable,  complainant  is  entitled  to  reparation  in  the  som  of 
$272.27,  with  interest  from  July  17,  1908. 

As  noted  above,  complainant  separated  what  would  ordinarily 
have  been  a  through  shipment  into  three  separate  shipments  in  the 
belief  that  it  would  thereby  obtain  a  lower  through  charge.  Com- 
plainant\s  baskets  are  so  constructed  that  they  can  be  closely  nested 
in  a  car,  but  certain  other  kinds  of  fruit  baskets  are  not  so  con- 
structed, and  the  record  does  not  indicate  what  would  be  a  proper 
minimum  carload  weight  for  the  sevaul  kinds  of  baskets.  Therefore, 
our  order  will  be  limited  to  requiring  defendants  to  establish  a  rate 
of  50  cents  per  100  pounds  for  the  transportation  of  baskets,  nested 
in  bundles,  in  carloads,  from  Wynne,  Ark.,  to  Horatio,  Ark^  tia 

Texarkana,  Tex. 
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No.  4087. 
DAVIS  SEWING  MACHINE  COMPANY 

V. 

PITTSBURGH,  CINCINNATI,  CHICAGO  &  ST.  LOUIS  RAIL- 

WAY  COMPANY. 


BubnUtted  June  28,  1911.    Decided  January  8,  1912. 


In  the  official  class! flea tlon«  prior  to  July  Jl,  1010,  bicycles  in  carloads  were  rated 
second  class;  on  that  date  the  rating  was  raised  to  first  class;  Held,  That 
defendant  has  failed  to  Justify  the  advanced  rating  and  that  the  former 
rating  should  be  restored.    Reparation  awarded. 

CoUett  (6  Hutchinson  for  complainant. 
James  StiUweU  for  defendant. 

Report  of  the  Commission. 

Bt  the  Commission  : 

The  complainant  is  a  corporation  engaged  in  the  manufacture  of 
bicycles  at  Dayton,  Ohio.  By  petition,  filed  May  8, 1911,  it  complains 
of  an  increase  in  the  rate  charged  for  the  transportation  of  bicycles 
in  carloads  from  Dayton  to  Chicago,  111.,  resulting  from  a  change  in 
the  rating  of  bicycles  from  second  to  first  class  in  official  classifica- 
tion. The  higher  rate  is  alleged  to  be  unreasonable,  and  reparation 
is  asked  on  52  carloads  of  bicycles  which  moved  between  July  6  and 
December  23,  1910. 

The  second  class  rating  on  bicycles  in  carloads  had  been  in  force 
since  1904 ;  prior  to  that  time  there  had  been  no  carload  rate ;  on  July 
1,  1910,  the  rating  was  advanced  to  first  class.  This  was  part  of  a 
general  advance  in  the  rating  of  articles  light  in  weight  in  compari- 
son with  bulk;  can,oes,  power  launches,  lifeboats,  surfboats,  and  row- 
boats  were  all  changed  from  second  to  first  class.  No  explanation 
was  offered  as  to  why  it  was  considered  necessary  to  advance  on 
these  articles  the  rate  that  had  remained  in  force  for  six  years,  except 
that  car  earnings  thereon  were  small  as  compared  with  heavier 
articles,  such  as  iron  and  steel. 

Ten  or  fifteen  years  ago  the  bicycle  might  properly  have  been 
ranked  as  a  luxury ;  since  that  time  its  use  for  pleasure  has  decreased, 
while  the  cheapening  of  its  price  has  led  to  its  wider  use  by  artisans 
in  going  to  and  from  their  work  and  by  others  in  connec^on  with 
occupations  involving  considerable  movement  from  place  to  place 
within  limited  areas.    It  may  be  regarded  to-day  as  an  industrial  oon- 
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venience,  if  not  a  necessity,  rather  than  as  a  luxury.  The  proper 
comparison  for  the  purposes  of  testing  the  reasonablenesB  of  the 
rate  is  with  other  vehicles.  Coup&,  pony  carts,  speeding  or  training 
carts,  and  sulkies  in  carloads  are  all  rated  16  per  cent  less  than  sec- 
ond class.  Buffsy  tops,  crated,  which  correspond  with  crated  bicycles 
in  bulk,  weight,  value,  and  convenience  of  handling,  take  16  per  cent 
less  than  second  class.  In  the  entire  classification  of  vehicles  not  self- 
propelling,  bicycles  and  tricycles  are  the  only  articles  taking  first 
class  rates.  The  minimum  carload  weight  on  all  the  vehicles  enu- 
merated for  comparison  is  11,000  pounds;  on  bicycles  it  is  10,000 
pounds. 

A  comparison  of  carload  revenue  on  the  basis  of  the  minimum 
weight,  Dayton  to  Chicago,  is  as  follows:  Bicycles,  $38.60;  coupte 
and  other  vehicles,  $30.80.  Sewing  machines,  set  up,  are  third  class 
with  a  minimum  of  15,000  pounds,  giving  a  carload  revenue  of  $36.76. 
At  the  second  class  rate  the  carload  revenue  on  bicycles  is  $33. 

ConipluinantV  evidence  is  to  the  effect  that  a  36-foot  car  will  con- 
tain 225  to  235  crated  bicycles,  the  value  of  the  carload  being  $1,800 
to  $2,000.  Nothing  short  of  a  wreck  is  likely  to  damage  the  ma- 
chines thus  shipped,  and  in  15  years  complainant  has  presented  no 
claim  for  damages  to  bicycles.  During  the  past  five  years  complain- 
ant has  shipped  from  Dayton  to  Chicago  about  600  carloads  of 
bicycles,  the  average  for  the  first  three  years  being  about  70  and  for 
the  last  two  years  140.  These  comparisons  indicate  no  reason  why 
bicycles  should  now  be  rated  higher  than  second  class. 

The  reasonableness  of  the  present  rate  on  bicycles  as  compared 
with  other  articles  has  been  considered;  but  the  burden  of  proof  to 
justify  the  increase  of  any  rate  since  January  1,  1910,  was  placed 
upon  the  carriers  by  the  amendment  of  June  18,  1910,  to  the  act  to 
regulate  commerce.  The  rate  complained  of  was  advanced  July  1, 
1010,  and  defendant  has  wholly  failed  to  present  any  evidence  which 
justifies  that  advance.  Therefore  we  find  that  the  advance  of 
bicycles  from  second  to  first  class  was  unreasonable,  and  that  for  the 
future  defendant  should  be  required  to  cease  and  desist  from  charg- 
ing in  excess  of  its  second  class  rate  for  the  transportation  of  bicycles 
in  carloads  from  Dayton  to  Chicago. 

Complainant  paid  for  the  transportation*  of  the  62  carloads  of 
bicycles,  mentioned  in  the  petition,  from  Dayton  to  Chicago  over 
defendant  s  line  the  sum  of  $2,006.62,  at  the  first  class  rate  of  88| 
cents  per  100  pounds.  We  are  of  opinion,  and  so  find,  that  said 
charges  were  unjust  and  unreasonable  so  far  as  they  exceeded 
$1,719.96,  which  would  have  accrued  at  the  second  class  rate  of  8S 
cents.  Reparation  will  be  awarded  to  complainant  in  the  SQin  of 
$286.66,  with  interest  frook  December  81,  1910.  An  order  will  be 
entered  accordingly. 
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No.  3649. 
SOUTH  ATLANTIC  WASTE  CO^fPANT 

V. 

SOUTHERN  RAILWAY  COMPANY  ET  AL. 


SubnUtted  AprU  18,  1911.    Decided  January  15,  191$. 


Rate  of  46  cents  per  100  pounds  for  the  transportation  of  cotton  waste  from 
Charlotte,  N.  C,  to  New  York.  N.  Y.,  held  unreasonable  and  discriminatory 
as  compared  with  rate  on  cotton  goods  from  and  to  the  same  points.  Lower 
rate  prescribed  for  the  future. 

Tillett  <&  Guthrie  for  complainant. 
M.  P.  Callaway  for  defendants. 

Report  of  the  Commission. 

By  the  Commission: 

The  complainant,  a  corporation  engaged  in  the  manufactare  of 
cotton  waste,  with  its  plant  at  Charlotte,  N.  C,  filed  a  petition  No- 
vember 5,  1910,  alleging  that  defendants'  rates  for  the  transporta- 
tion of  cotton  waste  from  Charlotte  to  New  York,  N.  Y.,  w^e  and 
are  unreasonable  and  discriminatory  as  compared  with  rates  on  cot- 
ton piece  goods  from  Charlotte,  and  relatively  with  rates  on  cotton 
waste  from  Augusta,  Ga.    Reparation  is  asked. 

The  distance  from  Charlotte  to  Norfolk  via  the  Southern  Railway 
is  3r)l  miles,  and  via  the  Seaboard  Air  Line  it  is  somewhat  less.  Upon 
a  generally  accepted  basis  in  the  division  of  rates  between  rail  and 
water  carriers,  one  land  mile  is  constructively  reckoned  as  equivalent 
to  two  nautical  miles  north  of  Cape  Hatteras,  while  to  the  south  of 
the  Cape  one  land  mile  is  equal  to  three  nautical  miles.  This  basis 
gives  from  Charlotte  to  New  York  a  rail-and- water  mileage  of  about 
511  miles  over  the  Southern  Railway  and  Old  Dominion  line,  which 
complainant  regards  as  the  most  practicable  route. 

For  several  years  prior  to  the  filing  of  this  complaint  the  rate  on 
cx>tton  waste  and  on  cotton  goods,  in  carloads  and  in  less-than-car- 
load  quantities,  from  Charlotte  to  New  York  had  been  46  cents  via 
either  the  Southern  or  the  Seaboard  In  the  spring  of  1910  the  com- 
plainant opened  negotiations  with  defendants  for  lower  rates  on 
cotton  waste,  particularly  to  New  York  and  other  northern  cities  to 
which  rates  were  made  on  a  relative  basis.    The  defendants  agreed  to 
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establish  a  rate  of  41  cents  on  cotton  waste  in  carloads,  and  the  Sea- 
board published  that  rate  effective  June  25,  1910.  It  is  said  that  the 
Commission's  tariff  niles  would  not  admit  of  the  Southern's  then 
existing  tariff  being  further  supplemented  and  that  therefore  the 
agent  was  directed  to  publish  the  rate  in  a  new  tariff  that  he  was 
compiling,  and  which  became  effective  September  25,  1910.  It  was 
intended  that  this  tariff  should  also  take  up  and  continue  the  Sea- 
board's rate.  Due  to  error  in  compilation,  however,  the  consolidated 
tariff  published  a  4G-cent  rate  and  it  was  not  until  February  12,  1911, 
that  the  reduced  rate  of  41  events  on  cotton  waste  in  carloads  was 
finally  established  via  lK)th  lines. 

The  complainant  is  not  satisfied  with  the  reduction  which  has 
become  effective  since  the  filing  of  the  petition,  in  which  it  asked  for 
a  35-oent  rate  so  that  Charlotte  may  be  placed  on  an  equality  with 
Augusta.  In  its  brief,  filed  since  the  hearing,  it  argues  for  the  estab- 
lishment of  a  31-cent  rate.  Defendants  deny  that  their  rate  is  unrea- 
sonable or  undulv  discriminatory  and  assert  that  it  is  on  a  fair 
relative  basis  with  nites  from  other  important  mill  points  in  the 
south,  and  cites  (ireenville  and  Spartanburg,  S.  C,  from  which  the 
rate  to  New  York  is  40  cents,  and  Atlanta  and  Macon,  Ga.,  from 
which  rates  to  New  York  are  55  and  5t  cents,  respectively. 

Cotton  waste  is  manufaciurcHJ  from  cotton-factory  sweepings  or 
refuse,  and  its  average  value  is  about  $5.75  per  100  pounds.  It  is 
shipped  in  compressed  bales,  usually  of  the  dimensions  of  50  by  40 
by  30  inches,  of  the  average  weight  of  about  600  pounds  per  bale, 
or  18  pounds  per  cubic  foot  Its  value  is  about  $^iO  per  bale,  or  about 
90  cents  per  cubic  foot.  Cotton  goods  are  also  shipped  in  bales,  com- 
pressed to  the  average  dimensions  of  JV2  by  40  by  20  inches.  The 
average  weight  iH»r  bale  is  450  pounds,  or  al>out  30  pounds  per  cubic 
foot.  The  value  varies  from  $1l'2  to  ?li>8  |>er  bale,  or  from  $8  to  $13 
per  cubic  foot.  These  g(K)d??  are  more  easily  damaged  than  cotton 
waste  and  require  greater  care  in  handling.  Cars  for  loading  arc 
required  to  be  clean,  free  from  nails  or  other  projections,  with  even 
floors,  and  without  danger  of  leakage.  Kxpense  and  risk  are  greater 
in  the  transportation  of  cotton  goods  than  cotton  waste. 

The  output  of  complainant's  mill  is  from  eight<»en  to  twenty  million 
pounds  per  year,  of  whirh  from  four  to  five  million  pounds  is  cotton 
waste.  This  product  is  either  shipped  to  the  markets  generally 
throughout  the  United  States  or  is  e.xported.  The  annual  shipments 
to  New  York  aggregate  one  and  one-half  to  two  million  pounds,  or 
about  one-third  of  the  output. 

In  official  classification  territor}'  cotton  waste  compressed  in  bftlcs 
is  rated  fourth  class  in  kvss-than-carlnad  quantities  and  fifth  daw 
in  carloads,  while  cotton  goo<ls  are  15  per  cent  less  than  second  dasa. 
In  western  dassification  territory  waste  is  third  class  in  less-tban- 
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carload  quantities  and  fourth  class  in  carload%,  while  cotton  goods 
are  first  class.  In  southern  classification  territory  cotton  waste  is 
fifth  class  and  cotton  goods  fourth  class  in  any  quantity.  From 
Charlotte  to  New  York  the  fourth  class  rate,  rail-and-water,  is  53 
cents  and  the  fifth  class  46  cents.  From  Augusta  to  New  York  the 
fourth  class  rate,  rail-and-water,  is  58  cents,  and  the  fifth  class  47 
cents. 

In  Riverside  Mills  v.  S.  Ry.  Co.,  12  I.  C.  C.  Rep.,  388,  the  Com- 
mission had  before  it  the  question  whether  a  rate  of  41  cents  on  cotton 
waste  from  Aupusta  to  New  York,  which  was  the  same  as  the  rate 
on  cotton  goods  between  the  same  points,  was  reasonable.  In  its 
report  the  Commission  said: 

The  value  of  cotton  goods  is  about  $20  per  100  pounds,  but  cotton  waste 
averages  only  one-fourth  as  much,  or  $5  per  100. 

Ck)tton  goods,  being  easily  damaged,  are  handled  by  hand  or  trucl(s,  without 
hooks,  necessitating  much  extra  labor.  It  also  requires  clean  and  dry  floors, 
free  from  nails,  bolts,  and  other  projections.  Cotton  waste  does  not  require 
such  care  and  labor,  nor  does  its  transportation  involve  the  same  degree  of 
risk  and  expense. 

•  41  «  41  •  •  « 

Cotton  waste,  baled,  has  a  lower  classification  than  cotton  goods  everywhere 
in  the  United  States.  In  ofllcial  classification  territory  waste  is  fourth  class 
and  cotton  goods  15  per  cent  less  than  second  clasa  In  western  classification 
territory  waste  is  third  class,  less  than  carloads;  fourth  class,  carloads;  and 
cotton  goods,  first  class.  In  southern  classification  territory  cotton  goods  are 
fourth  class  and  waste  fifth  class.  Waste  has  a  lower  rate  than  cotton  goods 
in  olDcial  cla8.<<ification  territory. 

In  that  case  the  Commission  expressed  the  opinion — 

that  upon  two  classes  of  freight  so  unequal  in  value  and  in  the  cost  of  han- 
dling— differences  fully  recognized  in  the  classifications  and  rates  obtaining 
generally  throughout  the  country — the  exaction  of  the  same  rate  on  both  com- 
modities is  unreasonable,  and  discriminatory,  and  that  no  higher  rate  from 
Augusta,  (ts.,  to  New  York,  N.  T.,  sea  and  rail,  than  85  cents  per  100  pounds 
is  justified  upon  baled  cotton  waste. 

Complainant  contends  that  the  46-cent  rate  from  Charlotte  is  un- 
reasonable and  discriminatory  as  compared  with  the  rail-and-water 
rate  of  35  cents  from  Augusta.  The  rail-and-water  distance  from 
Augusta  to  New  York,  via  the  Southern,  is  713  miles.  The  rails  of 
the  Seaboard  Air  Line  do  not  reach  Augusta,  but  freight  from  that 
point  to  Norfolk  is  handled  through  its  connection  with  the  Charles- 
ton &  Western  Carolina  Railroad  at  Greenwood,  S.  C.  The  all-rail 
distance  is  something  less  than  that  via  the  Southern. 

The  gist  of  the  contention  as  to  the  relation  of  rates  from  the  two 
points  is  that  in  view  of  the  shorter  distance  from  Charlotte  to  New 
York  the  rate  should  be  proportionately  lower,  or  at  all  events,  no 
higher  than  from  Augusta.  In  other  words,  that  Charlotte  should 
at  least  be  placed  upon  the  same  footing  as  Augusta.    There  would 
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undoubtedly  be  force  in  this  contention  but  for  the  fact  that  the  trans- 
portation conditions  at  Augusta  are  wholly  different  from  those  at 
Charlotte.  At  Augusta  there  is  water  competition,  and  rates  from 
that  point  are  influenced  by  the  proximity  of  Augusta  to  the  South 
Atlantic  ports  of  Savannah  and  Charleston.  There  is  an  all-water 
route  from  Augusta  to  New  York,  via  the  Savannah  River  and  the 
sea,  of  about  3(>0  miles,  according  to  the  basis  of  calculation  between 
rail  and  water  carriers,  that  two  nautical  miles  north  of  Cape  Hat- 
teras  and  three  nautical  miles  south  are  equivalent  to  one  land  mile 
in  the  division  of  joint  rates. 

In  Warren  Mfg.  Co,  v.  S.  Ry.  Co..  12  I.  C.  C.  Rep.,  381,  the  Com- 
mission, in  discussing  the  subject  of  competition  at  Augusta,  said: 

The  navlfratlon  of  the  Savannah  River  from  early  tn  the  last  centary  hai 
been  a  preat  factor  afTectinK  transportation  rates  at  Augusta.  •  •  •  On 
many  bulky  articles,  such  as  nodn.  sufrar.  etc..  the  river  boats  practically  control 
the  traffic.  Even  on  (M>tton  f;<H>(1s  In  the  four  or  Ave  years  next  preceding  the 
filluK  of  this  complaint,  the  river  carried  a  tonnage  nearly  equal  to  that  bandied 
by  all  the  rail  lines. 

In  another  part  of  this  report  the  Commission  said : 

The  rates  from  Augusta  to  New  Yorlc.  by  reason  of  the  water  competition, 
are  lower  than  from  any  other  |K)int  in  the  south  and  lower  than  from  many 
points  less  distant  from  New  York  that  do  not  have  the  benefit  of  such  water 
competition. 

The  evidence  shows  that  there  are  at  this  time  a  greater  number  of 
boats  in  the  sen-ice.  and  that  the  competition  at  Augusta  is  even  more 
active  than  in  1007,  when  the  ^Varrcn  case,  supra^  was  decided. 

There  is  no  wat4»r  competition  at  Charlotte,  and  it  would  be  un- 
just to  the  rail  carriers,  in  view  of  the  circumstjuuTs  and  conditions 
stated,  to  accept  rates  from  Augusta  a^  the  measure  of  reasonableness 
in  fixing  rates  from  Charlotte.  Ix)wer  rates  which  are  forced  by 
water  competition  can  not  be  accepte<l  as  a  measure  of  reasonableness 
of  rates  from  points  where  such  competition  does  not  exist.  The 
contention  of  complainant  as  to  this  feature  of  the  complaint  can  not 
be  sustained. 

While  the  issue  involved  in  the  Riverside  Mills  rase,  fmpra^  re- 
lated directly  to  rates  from  Augusta  to  New  York,  the  Commission's 
decision  was  broadly  to  the  effect  that  because  of  the  great  differences 
in  value,  facility  of  handling,  and  a)s:  of  tran.'^portation  of  cotton 
goods  and  cotton  waste,  which  differences  were  found  to  have  been 
recognized  in  classifications  and  rates  obtaining  generally  throughout 
the  country,  it  was  unreaisoiuible  and  discriminatory  to  exact  a  higher 
rate  on  cotton  waste  than  on  cotton  goods.  The  decision  was  based 
upon  a  principle  which,  under  the  same  circumstances  and  conditions, 
would  apply  to  another  point  as  well  as  to  Augusta.  Defendants 
were  parties  to  that  case  and  had  official  notice  of  the  dedmon.    In 
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view  thereof  the  proper  course  for  them  would  hare  been  to  readjust 
their  rates  from  Charlotte  to  accord  with  the  principle  thus  an- 
nounced. We  find  no  difference  in  the  conditions  at  Charlotte  and 
Augusta,  as  respects  this  feature,  that  would  justify  the  maintenance 
at  Charlotte  of  a  different  relation  between  rates  on  cotton  goods  and 
cotton  waste  from  that  in  effect  at  Augusta. 

Upon  the  whole  record  we  are  of  opinion  and  find  that  the  rate  of 
46  cents  was  unreasonable  and  undulv  discriminatory  to  the  extent 
that  it  exceeded  40  cents  per  100  pounds^  and  an  order  will  be  entered 
accordingly.  Reparation  will  be  awarded  on  the  basis  of  our  con- 
clusions. 

During  the  period  from  October  20,  1908,  to  October  11,  1910, 
complainant  made  numerous  carload  and  less-than-carload  shipments 
of  cotton  waste  from  Charlotte  to  New  York.  About  two  million 
pounds  were  forwarded  via  the  Southern  to  Norfolk.  While  about 
236  J30  pounds  were  shipped  over  the  Seaboard  to  Norfolk,  all  went 
forward  from  Norfolk  via  the  Old  Dominion  Steamship  Company, 
and  transportation  charges  were  collected  on  the  basis  of  the  joint 
through  rate  of  46  cents.  Reparation  is  claimed  as  to  all  such  ship- 
ments. The  amount  of  reparation  can  not  be  satisfactorily  deter- 
mined upon  the  present  record.  There  is  dispute  as  to  a  large  num- 
ber of  the  shipments,  whether  the  complainant  is  the  real  party  in 
interest.  The  parties  will  be  given  an  opportunity  to  agree  upon  the 
matter  between  themselves  and  to  furnish  the  Commission  with  a 
statement  of  the  amount  agreed  upon.  Upon  receipt  and  verification 
of  such  a  statement  an  award  of  reparation  will  be  made.  Failing  in 
this  a  further  investigation  will  be  had. 
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No.  3589. 
H.  S.  GILE  A  COMPANY  ET  AL. 

V. 

SOUTHERN  PACIFIC  COMPANY  ET  AL 


Bubmitti'd  January  16,  1912,     Divided  January  Jl,  VJlt. 


1.  Application  that  tlie  Sacraniento  foiteway  be  reoi)etied  on  traffic  niovlng  from 

tlio  esi stern  states  to  tlie  cities  of  Oregon,  denied. 

2.  Question  of  re{»a ration  u|N)n  tninscontinental  shipments  to  Willamette  Vallej 

IK>int8  reserved  for  subsequent  consideration  in  another  case  pendlnf. 

Edmard  M.  Cousin  for  complainants. 

ir.  F.  rirrrin,  C.  W.  Durhrow,  N.  11.  Loomis,  W.  W.  Cotton,  P.  L. 
Williams,  F  C.  Dillard^  and  //.  A,  Smndrett  for  Southern  Pacific 
Company;  Union  Pacific  Railroad  Company;  Oregon-Washington 
Railroad  &  Navigation  Company;  and  Oregon  Short  Line  Railroad 
Company. 

Carey  cfi  Kerr  and  C.  A.  Hart  for  Northern  Pacific  Railway  Com- 
pany; Great  Northern  Railway  Company;  Oregon  Electric  Railway 
Company;  and  Spokane,  Portland  &  Seattle  Railway  Company. 

Henry  Thurtell  for  Interstate  Commerce  Commission. 

Report  of  the  Commission. 

Lane,  Commissioner: 

This  is  an  application  that  the  Sacramento  gateway  be  reopened  on 
traffic  moving  from  the  eastern  states  to  the  cities  of  Oregon. 

Prior  to  100-2  it  had  lK*en  the  policy  of  all  the  transcontinental 
carriers  to  compete  for  Oregon  traffic.  The  Union  Pacific,  with  its 
allied  Oregon  Short  Line  and  Oregon  Railroad  Sc  Navigation 
Company,  formed  the  most  direct  tlirough  route  from  the  Missouri 
River  to  Portland.  Oreg.  The  Southern  Pacific,  connecting  at 
Ogden,  reg:irdo4l  it>4^1f  as  a  competitor  for  this  business,  by  way  of 
the  Sacramento  (Roseville)  gateway.  The  Short  Line  and  the 
Southeni  Pacific  lines  to  Portland  form  a  right-angled  triangle. 
the  Short  Line  being  the  hypothenuse  and  the  Southern  Pacific  lines 
the  other  two  sides.  From  Ogden  the  Soutliem  Pacific  extends 
through  Nevada  to  Sacramento,  and  thence  north  through  the  Sac- 
ramento Valley,  across  the  Siskiyou  Mountains,  into  Oregon,  thus 
forming  an  indirect  route  from  Ogden  to  Portland,  some  476  miles 

22  I.  c  a  Bem 


OILS  A  CO.   V.  S.  P.  00.  209 

longer  than  the  direct  route  by  the  Short  Line  through  Idaha  It 
was  the  policy  of  the  Southern  Pacific  to  meet  the  same  rates  to 
Portland,  via  Sacramento,  that  were  made  by  the  Short  Line,  and 
the  traffic  representatives  of  both  companies  competed  for  business 
out  of  and  into  this  temtorv. 

When  Ilarriman  obtained  control  of  all  these  properties  he  vir- 
tually closed  the  Sacramento  gateway  by  withdrawing  transconti- 
nental rates  via  that  route.  Traffic  can  still  be  moved  across  Nevada 
and  up  through  the  Sacramento  Valley  into  Oregon,  but  it  must 
move  upon  a  combination  of  the  transcontinental  rate  to  Sacramento 
plus  the  local  rate  from  Sacramento  northward. 

This  petition  is  brought  by  certain  business  men  in  the  Willamette 
Valley,  out  of  the  mistaken  belief  that  this  Commission  has  power  to 
order  carriers  to  compete  with  each  other. 

The  Willamette  Valley  should  be,  and  in  fact  is,  one  of  the  most 
fortunately  situated  pieces  of  land  on  the  Pacific  coast,  from  a 
transportation  standpoint.  It  has  access,  through  the  Willamette 
and  Columbia  rivers,  to  the  Pacific  Ocean  by  water,  and  it  had  the 
full  benefit  of  such  strategic  position  before  its  river-boat  lines  came 
under  the  control  of  the  railroads  and  were  eliminated  from  compe- 
tition. Traffic  from  the  eastern  states  moves  into  this  valley  by  rail, 
by  all  of  the  lines  from  the  Mexican  border  to  the  Canadian  border, 
excepting  that  traffic  coming  over  the  Union  Pacific  to  Ogden  is 
forced  to  follow  the  more  dii^ct  line  to  Portland,  rather  than  take 
the  roundabout  route  by  way  of  Sacramento.  It  can  not  be  said, 
in  truth,  that  there  is  any  transportation  necessity  for  the  reestab- 
lishnient  of  transcontinental  freight  rates  to  the  Willamette  Valley 
by  way  of  the  Sacramento- Siskiyou  route,  for  it  was  admitted  by 
one  of  the  two  witnesses  for  the  complainants  that  the  service  given 
by  the  direct  line  was  entirely  satisfactory.  That  admission  was 
not  made  as  to  rates,  but  as  to  service.  The  complainants  feel  that, 
while  tiiey  are  well  served  under  present  conditions,  they  are  not  in 
a  position  to  receive  the  full  benefit  of  their  location,  by  reason  of 
the  fact  that  both  the  direct  line  and  the  indirect  line  are  now  oper- 
ated under  the  same  management,  which  has  entirely  destroyed  the 
competition  that  previously  existed  between  the  north  and  south  line 
and  the  east  and  west  line,  and  thus  has  placed  them  on  a  lateral 
instead  of  a  main  line.  The  line  from  Ogden  to  Portland,  by  way 
of  Sacramento,  was  chartered  by  the  government  to  be  operated  as 
one  continuous  line,  say  the  shippers,  and  was  always  so  operated 
until  the  Harriman  merger.  The  Willamette  Valley  and  the  coun- 
try south  thereof,  was  built  up  with  the  understanding  that  the 
government  would  keep  this  route  open  as  against  all  other  routes, 

but  in  lUOi^  this  advantage  was  taken  from  them. 
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The  following  colloquy,  between  the  Commission  and  counsel  for 
complainants,  sets  forth  the  situation  succinctly : 

Q.  You  don't  claim,  I  suppose,  that  you  hare  the  right  to  the  aame  rate  Tia  a 
route  which  is  500  miles  longer,  do  you?  Take  the  shipper  In  the  east  at  the 
Missouri  River  who  wants  to  send  something  out  to  Oregon  City.  Here  la  a 
route  that  Is  direct,  over  which  a  certain  rate,  which  we  wlU  aaiaiiie  la 
reasonable,  obtains.  Is  there  any  reason  why  we  should  make  a  new  route 
for  him  Tia  El  Paso  or  via  Sacramento,  so  long  as  the  rate  that  Is  charged  la 
reasonably  good?  In  other  words,  don*t  you  have  to  show  in  that  case  that 
there  is  a  public  need?  Isn't  that  a  part  of  our  function,  to  regard  the 
Interests  of  the  people  as  a  whole,  and  say,  "  Is  it  wise,  and  is  it  necessary  that 
there  should  be  such  u  route  opened?" 

A.  I  believe  the  people  feel  that  way.  They  certainly  would  if  they  under- 
stood the  situation  they  were  in. 

Q.  Here  is  a  direct  line  along  the  bypothennse  of  a  triangle,  and  there  la  no 
complaint  about  the  service.  Do  you  think  you  ought  to  come  along  the  two 
aides  of  the  triangle,  and  cross  two  ranges  of  mountains  in  order  to  get  to  the 
farther  point? 

A.  I  don't,  as  an  original  proposition,  but  when  it  comes  to  a  point  where 
conditions  had  been  in  effect  for  years  and  years  and  years,  and  businen  con- 
ditions have  been  adjusted  with  the  former  conditions  in  riew,  and  here 
comes  along  a  certain  combination  of  carriers  which  takes  away  that  prlTl- 
lege,  then  I  think  the  Commission  should  do  so;  yes,  I  certainly  do. 

Q.  That  is  to  say.  you  think  that  because  the  carriers  combined  and  cut  out 
this  other  route,  which  would  not  have  been  possible  for  them  if  they  had  not 
combined,  that  we  ought  to  restore  the  condition  prior  to  1902? 

A.  Yes,  sir ;  I  think  so.    That  is  all  we  are  asking. 

Q.  Without  showing  that  there  is  any  necessity  for  it,  so  far  as  you  are  eon- 
cemed.  are  you  not  fighting  for  something  that  la  unsubstantial? 

A.  I  think  it  is  very  substantial. 

Q.  That  is  what  I  want  to  find  out  What  is  the  substantial  good  that  la  to 
come  to  you  If  you  prevail? 

A.  The  substantial  good  in  that  event  is,  that  under  section  16  of  the  act  the 
ahlpper  Is  entitled  to  route  his  freight  by  any  line  he  sees  fit — by  any  way  be 
Ukea. 

Q.  Now,  then.  If  the  route  was  open— we  will  say  that  It  is  open — we  coald 
not  comiwl  them  to  charge  the  same  rate  exactly;  In  other  words,  we  can  not 
compel  the  Southern  Pacific,  by  the  Sacramento  route,  to  compete  with  the 
Oregon  ^^hort  Line,  can  we?  We  can  open  a  route  there,  or  we  can  keep 
the  route  open :  but  if  the  Oregon  Short  Line  chooses  to  make  a  onenlollar  rate 
from  Ogilen  to  Portland,  we  could  not  compel  the  Central  Pacific  and  the  Oregoii 
k  Califonila  to  make  a  one-dollar  rate  via  Sacramento.  That  la  a  matter  of 
comitetltton.  is  It  not? 

A.  Certainly  It  Is  a  matter  of  competition.  I  do  not  think  you  could  compd 
them  to  make  a  one-dollar  rate,  but  I  am  very  well  satisfied  that  there  ahoold 
be  sonx"  power  fi«.»mewhere.  and  we  felt  it  was  in  the  Commission  to  reatore 
these  conditions  that  formerly  existed.  If  the  powers  are  not  within  the  Oom- 
mlsslon.  we  would  like  to  know  where  they  are.  If  the  Commission  decides  thay 
are  not  with  thoiii.  we  will  look  for  some  other  rellt>f :  but  there  must  be  aone 
avenue  of  escai^e  ivmiewhere.  in  reason.  l>ecause  these  conditions  could  not  ha  to 
been  brought  about  except  by  the  consolidation  of  these  rarriers. 

Q.  What  wrong  do  you  suffer  under  by  reason  of  the  condition  that  eslata 
to-day? 
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A.  Why,  we  are  ellmliiated  from  this  additional  route.  We  haven't  the  com- 
petition  and  the  solicitation.  There  Is  no  competition  of  any  traflic  there  what- 
ever, where  formerly  there  were  several  llne& 

When  asked  what  benefit  would  come  to  him  if  the  Ogden-Sacra- 
mento  gateway  were  opened,  Mr.  Gile,  one  of  the  complainants,  said : 

It  seems  to  me  that  we  might  be  considered  a  terminal  point  if  we  had  the 
Southern  Pacific  route,  such  as  is  now  described  as  route  66  in  tariff,  at  points 
in  the  Willamette  Valley,  instead  of  being  considered  on  the  branch  line,  as 
we  are  considered  by  the  railroad  people  at  the  present  time. 

The  situation,  in  a  word,  is  this :  Two  routes,  which  were  formerly 
under  separate  managements,  have  now  been  merged,  and  the  trafBc, 
for  which  there  was  formerly  competition,  is  now  forced  by  the  rate 
adjustment  to  move  over  the  more  direct  line.  Regarding  this  ar- 
rangement from  the  standpoint  of  economy  of  transportation,  the 
present  condition  is  beneficial  to  the  railways.  So  long  as  the  public 
secures  reasonable  rates  and  prompt  service  by  the  direct  line  there 
is  no  substantial  reason  why  the  traffic  should  not  follow  the  line  of 
least  resistance.  There  lies  behind  this  complaint,  however,  the  belief 
that  there  are  benefits  to  be  had  from  competition  between  genuinely 
rival  carriers,  which  can  not  be  gained  when  such  competition  ceases, 
even  under  governmental  regulation. 

The  Sacramento  gateway  has  not  been  closed.  Traffic  may  still 
move,  if  routed  that  way,  to  Oregon  points.  The  rate  resulting  from 
the  combination  on  Sacramento  is,  however,  so  much  higher  than 
that  by  the  direct  Oregon  Short  Line  route,  that  in  effect  the  Sacra- 
mento gateway  is  closed.  This  condition  calls  not  for  an  order  estab- 
lishing a  new  route  but  for  an  order  establishing  joint  rates.  And 
what  should  these  rates  be?  Upon  this  question  no  issue  has  been 
here  made  and  no  evidence  taken.  Our  power  is  limited  to  the  estab- 
lishment of  reasonable  rates  and  to  the  limiting  of  discrimination. 
We  have  recognized  in  many  cases  that  the  rates  to  Portland  from  the 
east  are  affected  by  water  competition,  and,  from  water  competitive 
points  at  least,  are  a  margin  below  the  reasonable  rate.  This  being 
true,  it  would  be  manifestly  beyond  the  proper  exercise  of  our  power 
to  establish  the  same  rate  to  Portland,  by  way  of  a  line  that  is  476 
miles  longer  and  impressed  with  greater  difficulties  of  operation  by 
reason  of  its  high  curvature  and  steeper  grades,  as  obtains  over  the 
more  direct  and  more  easily  operated  route. 

We  can  neither  sever  the  Oregon  Short  Line  from  the  Southern 
Pacific  so  as  to  pive  them  reason  to  compete,  nor  can  we  establish 
rates  over  the  Southern  Pacific  which  would  bring  them  into  compe- 
tition. Furthermore,  it  may  be  said  that  if  the  Sacramento  gateway 
were  still  open  as  a  real  highway  of  commerce  to  southern  and  north- 
em  Oregon,  the  Commission  would  feel  that  this  route,  on  eastei 
business,  was  so  indirect  that  it  might  be  permissible  for  the  Sout 
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em  Pacific  to  meet  the  competition  at  Portland  upon  a  basis  that  it 
should  not  be  compelled  to  maintain  at  intermediate  points;  in  other 
words,  that  it  mi^ht  make  a  route  to  Portland  by  way  of  Sacramento, 
notwithstanding  its  long  haul,  for  the  purpose  of  competing  with 
the  rate  of  the  direct  line,  as  well  as  water  competition*  and  yet 
make  higher  rates  to  intermediate  points.  This  is  a  policy  which  the 
Commission  is  pursuing  in  its  application  of  the  fourth  section  of 
the  act. 

If  the  theory  of  competition  as  between  common  carriers  is  to  be 
abandoned,  and  the  theory  of  regulated  monopoly  substituted  there- 
for, it  lK*romes  evident,  from  this  and  affiliated  cases,  that  such  con- 
solidations and  mergers  of  existing  lines  as  may  be  desirable  should 
be  subjected  to  governmental  scrutiny,  and  permitted  only  upon  con- 
dition that  public  benefit  and  not  public  injury  shall  result.  The 
inevitable  tendency  of  such  combinations  is  to  increase  the  burden 
of  the  public.  Under  a  condition  of  monopoly  carriers  will  insist 
upon  securing  what  the  traffic  will  bear,  even  as  against  the  strictest 
regulation,  whereas  under  competition  concessions  will  be  made  by 
which  industries  will  be  developed  and  communities  established. 
If  the  theory  of  monopoly  is  substituted  for  that  of  competition  the 
rights  of  such  industries  and  communities  should  be  preserved. 

Upon  the  record  made  an  order  of  dismissal  will  be  entered,  reserv- 
ing, however,  the  question  of  reparation  upon  transcontinental  ship- 
ments to  Willamette  Valley  points,  which  matter  will  be  incorporated 
with  and  passed  upon  in  the  case  of  the  Railroad  Commission  of 
Oregon  v.  Southern  Pacific  Co.^  Docket  No.  8842|  not  yet  reported. 
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No.  3680. 
GEO.  ALBREE 

V. 

BOSTON  &  MAINE  RAILROAD  ET  AL. 


Submitted  November  11,  1911.    Decided  January  8,  1912. 


Complaint  puts  in  issue  what  is  known  as  the  '*New  Ehigland  system,*'  or  the 
lensed-car  system,  as  applied  to  the  transportation  of  milk  to  Bo8toii« 
Mass.  Upon  consideration  of  all  the  facts  and  clrcnmstances  disclooed 
by  the  record.  Held: 

1.  That  the  leased-car  system  is  not,  if  the  tarifTs  are  properly  framed,  un- 

lawful. 

2.  That  a  per-can  rate  bearing  a  proper  relation  to  the  carload  rate  should  be 

established. 
8.  That  where,  as  to  the  city  of  Boston,  milk  must  be  handled  under  refrigera- 
tion, icing  facilities  should  be  provided  when  shipments  at  the  per-can 
rate  are  offered  from  a  given  section  equaling  600  cans  per  day. 

George  Albree  for  complainant  in  person. 

James  M.  Swifts  attorney  general;  and  Henry  M.  Hutchings^ 
assistant  attorney  general;  for  commonwealth  of  Massadiusetts, 
intervener. 

Arthur  D,  Hill  and  Myron  E.  Pierce  for  Massachusetts  Milk  Con- 
sumers' Association,  intervener. 

Ropes^  Gray  <£•  Gorham,;  Archibald  R.  Gravstein;  and  John 
Richardson^  jr,^  for  Boston  Dairy  Company,  intervener. 

John  F,  Cxuick  for  David  Whiting  &  Sons,  C.  Brigham  Company^ 
and  Elm  Farm  Milk  Company,  interveners. 

Whipple^  Sears  <&  Ogden  and  Charles  D.  Drayton  for  H.  P. 
Hood  &  Sons,  interveners. 

William  11.  Coolidge^  C,  A.  Eighty  and  Frederick  Foster  far 
Boston  &  Maine  Railroad  and  St  Johnsbury  &  Lake  Champlain 
Railroad  Company. 

John  T.  Marchand  for  Interstate  Commerce  Commission. 

Report  of  the  Commission. 

Proutt,  Commissioner: 

This  complaint  puts  in  issue  what  is  known  as  the  ^  New  England 
system  ^'  or  the  leased-car  system  as  applied  to  the  transportation 
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of  milk  to  Boston,  Mass.  The  complainant  is  a  farmer  living  at 
Concord,  Mass.,  and  several  other  fanners  by  intervening  petitions 
stand  with  him  in  asking  that  the  above  system  be  abolished.  The 
attorney  general  of  Massachusetts  has  intervened  for  the  purpose  of 
making  the  same  demand  in  behalf  of  that  commonwealth,  and  the 
Massachusetts  Milk  Consumers'  Association  joins  in  behalf  of  the 
consumers  of  milk  in  Boston  and  surrounding  territory. 

In  the  summer  of  1010  the  Boston  &  Maine  Railroad  filed  tariffs 
withdrawing  the  leased-car  rates,  whereupon  D.  Whiting  &  Sons,  the 
Boston  Dairy  Company,  and  H.  P.  Hood  &  Sons  filed  separate  peti- 
tions praying  that  the  prospective  tariffs  be  suspended  and  the  origi- 
nal tariffs  continued.  The  Commission  did  temporarily  suspend  the 
effect  of  the  new  tariffs  and  a  hearing  was  had  upon  these  petitions; 
but  before  the  case  h:nl  been  argued  and  submitted  the  Boston  A 
Maine  voluntarily  withdrew  its  schedules  which  were  under  suspen- 
sion and  filed  other  schedules  restoring  the  leased-car  system  at 
8oni<>wliat  higher  rates,  whereupon  the  complainants  withdrew  their 
complaints.  The  al)ove  parties  have  now  intervened  against  the 
prayer  of  the  i)etition,  and  the  nx-ord  in  the  cases  brought  by  them, 
which  was  extrenielv  voluminous,  has  been  introduced  and  made  a 
part  of  the  record  in  this  proceeding.  These  latter  parties  are,  for 
convenience,  <lesignated  in  this  report  as  the  "  operators." 

The  issues  presented  will  Ix*  best  understood  by  first  giving  the 
rates  themselves,  then  explaining  the  manner  in  which  this  system 
has  grown  up  and  its  alleged  advantages,  and,  finally,  stating  the 
objection  to  the  system  its(4f.  The  rates  need  not  be  given  in  detail, 
since  their  reasonableness  is  not  here  in  controversy. 

Whenever  in  this  opinion  the  term  "  can  "  is  used,  one  containing 
8^  quarts  is  meant,  that  being  the  standard  unit  in  which  milk  for 
the  Boston  market  is  handled. 

The  tariffs  of  the  Boston  &  Maine  Railroad  establish  rates  of  dif- 
ferent kinds  for  the  transportation  of  milk. 

First,  there  is  a  distance  tariff  per  can.  This  applies  between  all 
points  upon  the  defendant's  railroad  and  is  open  to  all  shippers  alike 
who  desire  to  make  siiipment  in  that  manner.  This  tariff  specifies 
that  the  milk  will  be  carried  in  baggage  cars  and  that  no  icing  will 
be  furnished. 

Second,  there  is  what  is  termed  a  carload  rate.  The  Boston  A 
Maine  Railroad  transports  in  both  directions  a  milk  car  between  cer- 
tain points  of  origin  and  destination  for  so  many  dollars  per  annum. 
Professedly,  the  amount  chargi'd  depends  upon  the  distance,  and  is, 
at  the  present  time,  at  the  nite  of  $125  per  mile  per  year  from  I  to  75 
miles,  with  an  addition  of  $112.50  per  mile  beyond  75  miles  and  np 
to  125  miles,  and  a  further  addition  of  $75  per  mile  for  all  distances 
over  125  miles. 
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understood  from  an  examination  of  the  manner  in  which  the  handling 
of  Boston's  milk  supply  under  the  present  system  has  developed. 

Southern  New  England  is  densely  populated.  The  city  of  Boston 
can  draw  no  milk  from  the  east  or  the  south.  It  was  said  in  testi- 
mony that  comparatively  little  of  the  Boston  supply  originated 
within  50  miles  of  that  city.  About  50  per  cent  is  obtained  from 
territory  more  than  100  miles  distant.  To-day  the  city  of  Boston 
in  reaching  out  for  its  milk  supply  covers  the  entire  states  of  Massa- 
chusetts, Vermont,  and  New  Hampshire,  and  also  extends  into  New 
York,  Maine,  and  the  southern  part  of  the  province  of  Quebec 

The  country  from  which  this  milk  supply  is  drawn  is  hilly,  ruggedi 
and,  to  a  considerable  extent,  waste  land.  The  farms  are  small,  and 
the  production  from  a  single  dairy  is  small.  It  was  said  that  the 
output  of  the  average  dairy  supplying  the  Boston  market  is  10  cans 
per  day. 

The  total  quantity  of  milk  delivered  at  a  single  railroad  station 
each  24  hours  runs  from  50  to  200  cans,  the  average  being  less  than 
100  cans. 

In  the  past  the  method  of  developing  a  milk  business  under  this 
system  has  been  as  follows :  The  person  desiring  to  ship  milk  into  the 
city  of  Boston  from  a  given  <rection  goes  among  the  fanners  in  that 
vicinity  and  contracts  for  the  delivery  at  the  railroad  station  of  a  cer- 
tain quantity  of  milk.  These  contracts  are  generally  for  the  term  of 
six  months  and  usually  cover  the  entire  product  of  the  farmer's  dairy, 
although  some  limit  as  to  the  amount  which  shall  be  furnished  and 
that  which  shall  be  received  is  specified.  The  farmer  will  not  ordi* 
narily  divide  the  product  of  his  dairy,  but  he  can  name  certain  limits 
within  which  that  production  will  run. 

Wlien  the  operator  has  contracted  for  the  delivery  of  his  milk  at 
certain  specified  railroad  stations  he  notifies  the  railroad  c<»npany 
to  put  on  the  car,  whereui)on  the  tariff  is  filed  and  the  car  put  into 
operation. 

The  testimony  shows  that  ordinarily  these  milk  cars  are  not  at  first 
filled  to  their  capacity,  and  it  was  said  that  they  are  not  ordinarily 
profitable  at  the  outset,  but  business  is  soon  developed  which  loads  the 
car  fairly  well.  If  a  car  can  not  in  any  section  be  loaded  with  a 
snifficient  number  of  cans  to  justify  its  operation,  the  service  of  the 
car  is  discontinued.  The  contractor  does  not,  as  we  onderstand  the 
matter,  agree  to  operate  these  cars  for  any  given  length  of  time. 

It  has  already  been  noted  that  in  many  cases  milk  is  transported 
by  freight,  the  rate  per  car  of  the  same  capacity  having  formeriy 
been  50  per  cent,  and  being  now  75  per  rent  in  cases  of  cans  and  65  per 
cent  in  case  of  tank  cars,  of  the  passenger  rate  for  corresponding  dis- 
tances.   The  operation  of  these  freight  cars  becomes  possible  in  new 
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of  the  practical  conditions  under  which  milk  is  handled  for  the  Bos- 
ton market. 

The  principal  delivery  of  milk  in  the  city  of  Boston  is  in  the  morn- 
ing, and  it  was  said  that  milk  arriving  in  Boston  before  8  a.  m.  could 
be  delivered  the  same  morning  to  customers.  Undoubtedly,  in  many 
cases  delivery  is  made  where  the  arrival  is  much  later,  but  generally 
<his  length  of  time  is  required  to  prepare  the  milk  for  its  delivery. 
Milk  is  also  delivered  in  the  evening  to  some  extent,  but  such  deliveries 
are  usually  made  before  6  oVlock,  and  milk  for  the  evening  service 
must  be  in  Boston  not  later  than  3  or  4  o'clock  in  the  afternoon.  It 
will  be  seen  therefore  that  as  a  ,  practical  matter  it  is  inmiaterial 
whether  a  carload  of  milk  is  received  at  the  plant  of  one  of  these 
operators  at  5  o'clock  in  the  afternoon  or  at  3  o'clock  the  next  morning. 

From  comparatively  near-by  territory  milk  which  is  drawn  in  the 
morning  or  the  previous  evening  can  be  laid  down  in  Boston  in  time 
for  the  afternoon  delivery,  but  the  bulk  of  the  supply  of  that  dty 
originates  at  points  so  far  distant  that  more  than  24  hours  must 
elapse  between  the  time  the  milk  is  drawn  from  the  cow  and  delivery 
to  the  consumer.  It  is  found,  therefore,  that  milk  can  be  concentrated 
by  passenger  train  at  points  in  the  country  from  100  to  150  miles  from 
Boston  and  there  loaded  into  a  refrigerator  car  and  taken  to  Bo6t<m 
by  freight.  In  availing  themselves  of  this  freight  service  the  milk 
operators  have  established  at  different  points  in  the  country  cream- 
eries where  milk  can  be  concentrated  and  sent  on  to  Boston,  the  sur- 
plus milk  not  required  for  the  Boston  market  being  retained  and 
used  at  that  point 

The  Boston  Dairy  Company,  for  example,  has  established  at  Bel- 
lows Falls,  Vt.,  a  plant  for  the  manufacture  of  condensed  milk.  In 
the  conduct  of  the  business  of  that  company  large  quantities  of  milk 
are  brought  into  Bellows  Falls  by  passenger  train,  where  such  portion 
of  it  as  the  Boston  market  demands  upon  any  given  day  is  pasteurized 
and  placed  in  a  huge  glass  tank  which  contains  some  1,200  cans,  and  is 
?o  arranged  that  it  can  be  refrigerated  to  the  proper  temperature.  In 
this  tank  car  the  milk  is  carried  by  freight  to  Boston,  where  it  is 
taken  from  the  tank,  bottled,  and  distributed.  What  of  the  milk  it 
is  not  desired  to  send  into  Boston  is  condensed  at  the  condensing  plant 

Wliile  no  other  operator  has  facilities  of  this  kind  and  while  all 
other  operators  handle  their  freight  shipments  in  cans  instead  of  in 
tank  cars,  the  same  procedure  is,  in  essence,  followed  at  various 
points.  Since  the  freight  movement  from  these  concentration 
points  is  not  only  a  cheaper  grade  of  service,  but  can  uniformly  be 
made  in  practically  full  carloads,  it  is  evident  that  this  method 
involves  a  substantial  saving  in  transportation  cost 

The  above  system  of  transporting  milk  is  peculiar  to  N< 
land,  where  it  has  been  in  effect  for  the  last  50  years.    The  bi 
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of  snppljring  Boston  and  surrounding  territory  with  milk  his  grown 
up  under  this  system.  To-day  the  larger  part  of  Boston's  milk 
supply  is  purchased  in  the  country  and  brought  to  that  city  by  the 
three  concerns  previously  designated  as  operators.  The  Boston  A 
Maine  Railroad,  which  is  the  principal  defendant  in  this  proceed- 
ing, announces  that  under  the  peculiar  circumstances,  it  will  accept 
the  decision  of  this  Commission,  and  that  it  is  a  matter  of  compara- 
tive indifference  to  it  whether  the  present  system  is  continued  or  the 
per-can  system  adopted,  provided  it  be  allowed  to  impose  reason* 
able  charges,  in  proportion  to  the  cost  of  the  service  rendered*  The 
operators  therefore  assume  the  burden  of  showing  that  the  system 
now  in  force  should  be  continued,  and  we  may  properly  consider  the 
reasons  which  they  allege  in  favor  of  that  system  before  coming  to 
the  objections  which  are  urged  by  the  complainants  against  it. 

The  superiority  of  the  New  England  system,  according  to  the 
operators,  is  found  in  the  greater  economy  which  it  offers  over  the 
other.    This  arises  from  several  considerations: 

1.  The  first,  us  enumerated  by  them,  is  the  caretaker. 

It  is  conceded  by  all  parties  that  these  shipments  of  milk  must  be 
in  refrigerator  cars,  and  that  some  attendant  must  accompany  the 
car  for  the  purpose  of  seeing  that  it  is  properly  iced  and  of  receiv- 
ing the  cans  of  milk  at  the  different  stations.  Under  the  present 
system  this  person  is  the  employee  of  the  operator,  who  owns  the 
milk  transported  in  the  car.  Under  the  system  for  which  the  com- 
plainants contend  this  person  would  be  an  employee  of  the  railroad. 
The  operators  contend  that  the  present  arrangement  makes  a  ma- 
terial saving  in  the  handling  of  this  milk,  for  the  following  reasons: 

(a)  The  caretaker  comes  into  almost  daily  contact  with  the 
farmer,  ^vho  brincrs  his  milk  to  the  station  and  delivers  it  into  the 
car.  lie  is  therefore  an  intermediary  between  the  operator  in  Bos- 
ton and  the  producer  in  the  rountrj',  who  can  convey,  by  word  of 
mouth,  any  suggestion  or  requirement  more  satisfactorily  than  oonld 
be  done  in  any  written  communication. 

(b)  It  is  necessar}'  that  each  can  should  be  designated  by  some 
identifying  mark  of  the  farmer  from  whom  it  comes,  so  that  the 
factory  may  know  the  origin  of  the  milk  which  it  handles.  Then 
is  a  continual  disposition  upon  the  part  of  the  fanner  to  deliver 
milk  not  properly  identified,  by  the  mixing  up  of  cans  or  otherwisa. 
The  earetaker,  represent in^r  the  operator,  declines  to  receive  milk 
which  is  not  properly  identified,  and  thereby  prevents  a  great 
amount  of  friction  between  the  fanner  and  the  contractor. 

(r)  It  is  frequently  necessary  to  reject  the  milk  of  a  particiilar 
fanner  for  various  reasons.  Under  the  present  system  the  care- 
taker can  make  such  examination  of  a  particular  dairy,  at  the  ata- 
ti<Mi,  as  will  determine  whether  this  mUk  should  or  dioold  not  be 
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accepted.  In  this  way  the  transportation  of  the  milk  to  Boston  and 
its  transportation  back  to  the  country  station  is  avoided.  The 
testimony  showed  that  a  considerable  per  cent  of  all  the  milk  handled 
would  be  rejected  at  the  factory  and  sent  back  unless  inspected  at 
the  station  by  the  caretaker. 

(d)  In  the  actual  handling  of  this  milk  certain  dairies  are  used 
for  certain  deliveries,  and  the  products  of  certain  of  these  dairies 
are  frequently  required  to  be  kept  in  such  a  portion  of  the  car  that 
they  can  be  first  taken  out  when  the  car  reaches  its  destination. 
Matters  of  this  kind  can  be  handled  through  the  caretaker  when  he 
is  an  employee  of  the  operator,  but  could  not  be  if  he  were  a  railroad 
representative. 

The  operators  insisted  that  for  the  above  and  numerous  other 
reasons  the  expense  of  handling  their  milk  would  be  largely  increased 
if  they  were  deprived  of  the  privilege  of  putting  onto  these  refrig- 
erator cars  by  which  the  milk  is  transported  their  own  employee, 
and  that  this  would  represent  to  them  in  the  course  of  a  year  a  very 
considerable  amount  of  money.  While  this  aspect  of  the  case  does 
not  impress  us  as  strongly  as  the  operators  would  have  it,  still  it 
IS  evident  that  there  is  in  this  particular  a  very  great  convenience 
to  the  owner  of  the  milk,  which  must  mean  a  very  considerable 
saving  in  expenditure.  The  operators  undertook  to  estimate  the 
number  of  thousands  of  dollars  which  this  item  represented,  but 
nothing  in  this  record  justifies  a  definite  finding  upon  that  point. 

2.  A  more  important  consideration  is  the  heavier  loading  obtained 
under  this  system. 

It  is  well  understood  that  carload  are  usually  lower  than  less- 
than-carload  rates,  for  the  reason  mainly  that  carload  shipments 
involve  a  much  heavier  loading  of  the  car  upon  the  average  than 
less  than  carload.  This  reason  is  especially  forceful  where  the  ship- 
ment is  under  refrigeration  and  involves  the  services  of  an  attendant. 
The  cost  of  icing  and  operating  one  of  these  cars  from  a  given  point 
to  the  city  of  Boston  is  substantially  the  same  whether  that  car 
contains  100  or  1,000  cans. 

It  is  evident  that  under  the  New  England  system  cars  will 
loaded   to  substantially  the  minimum,  which  is  1,050  cans.    T 
operator  will  not  ask  for  the  putting  on  of  a  car  until  his  con     ic 
for  milk  are  sufficient  in  amount  to  justify  the  request,  and  w      ) 
once  the  car  is  in  operation  it  will  be  his  continual  effort  to  i  e 

it  at  its  capacity.    Upon  the  other  hand,  since  he  is  under  no  obi 
tion  to  purchase  any  given  quantity  of  milk,  he  will  so  gau(      i 
( ontructs  that  the  amount  delivered  will  not  exceed  the  car  ty. 

A II  this  insures  a  uniform  loading  to  the  practical  capacity  of  t 

The  manner  in  which  passenger  and  freight  movements  are  ooi 
bined  in  the  operation  of  these  leased  cars  and  the  resnlting 
tion  in  the  cost  of  transportation  has  already  been  referred  ta 
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must  be  evident  that  under  the  per-can  system  this  would  mainly 
disappear,  since  it  is  only  possible  to  use  freight  service^  as  it  is 
now  used,  by  combining  shipments  at  certain  points,  which  can  only 
be  done  to  advantage  when  a  single  shipper,  or,  at  most,  two  or 
three  shippers,  control  the  movement. 

There  can  be  no  doubt  that  the  defendant  railroad  is  justified, 
looking  to  the  cost  of  the  8er\'ice,  in  establishing  rates  for  these 
leased  cars  which  will  result  to  the  operator  in  a  materially  less 
charge  per  can,  upon  the  average,  for  the  milk  carried  than  any 
per-can  rate  which  it  could  reasonably  be  required  to  establish  if  it 
furnished  the  icing  facilities  itself  and  took  the  consequent  chances 
of  the  lighter  loadings  and  the  less  economical  movement. 

In  this  connection  it  should  be  noted  that  in  few  if  any  portions 
of  New  England  is  the  production  of  milk  sufficient  to  justify  the 
putting  on  of  an  exclusive  milk  train  as  is  done  in  case  of  the  trans- 
portation of  that  commodity  to  New  York  and  perhaps  to  some  other 
cities.  The  milk  supply  of  Hoston  inu>t  \h*  curriod  upon  the  pres- 
ent trains  runnin^r  upon  sul)>tantially  the  presi^nt  schedules,  as  best 
it  can. 

3.  Another  consideration  urged  in  favor  of  the  present  system  is 
the  terminal  situation. 

To-day  all  the  large  operators  have  provided,  in  the  city  of  Bos- 
ton, facilities  for  receiving  and  handling  this  milk,  lliose  plants 
have  cost  in  some  cases  very  large  amounts  of  money.  In  no  in- 
stance is  the  plant  of  two  different  operators  in  the  same  immediate 
vicinity.  In  some  instances,  and  perhaps  in  all,  each  operator  has 
facilities  for  receiving  milk  at  two  or  more  different  places. 

The  car  of  a  particular  operator  is  delivered  at  the  plant  of  that 
operator,  where  the  milk  is  unloaded  directly  into  the  factory  and 
cared  for. 

The  objection  of  the  complainants  to  the  present  system  is,  as  will 
be  explained  presently,  that  each  of  these  great  operators  has  a 
monopoly  of  the  purchase  of  milk  in  the  territory  in  which  he  buys. 
Their  purpose  is  to  break  up  this  system  of  monopoly,  so  that  a 
farmer  in  any  section  of  New  England  may  ship  his  milk  to  any 
independent  dealer  in  the  city  of  Boston,  so  that  the  gn»at  operators 
themselves  will  purchase  indifferently  in  all  territories. 

It  is  evident  that,  if  this  object  is  attained,  every  carload  of  milk 
reaching  the  city  of  Boston  would  contain  cans  for  delivery  to  many 
different  dealers.    Now.  where  shall  this  delivm*  Ih»  made? 

To  require  each  dealer  to  rerrivo  his  milk  at  the  pas^enirer  station, 
for  example,  of  this  defandant  in  Boston  wfnild  involve  a  wagon  haul 
of  possibly  several  miles,  which  would  be  expensive  and  would  often 
expose  the  milk  to  an  unduly  high  or  an  unduly  low  temperature 
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Evidently,  in  the  handling  of  this  milk  it  should  be  taken  directly 
from  the  refrigerator  car  into  the  place  where  it  is  to  be  bottled  and 
stored  pending  a  delivery. 

It  has  been  suggested  that  a  certain  part  of  the  milk  might  be 
taken  out  at  one  place  and  the  car  then  switched  to  some  other  place, 
but  this  would  manifestly  be  impossible  and  would  involve  delay 
and  discrimination. 

It  might  be  possible  to  establish  some  central  milk  station  at  which 
all  milk  would  be  delivered,  but  this  would  almost  of  necessity  re- 
quire the  abandonment  of  the  plants  now  provided  and  the  erection 
of  others  in  close  proximity  to  the  point  of  delivery. 

While  this  phase  of  the  matter  was  not  much  discussed,  it  is  evi- 
dently a  most  serious  one.  Looking  only  to  the  transportation  of 
this  milk,  it  is  evident  that  the  present  system,  which  enables  each 
contractor  to  place  each  carload  exactly  where  he  desires  to  use  it 
and  where  he  has  the  facilities  for  handling  it,  is  far  the  most  eco- 
nomical, and,  in  every  way,  the  best. 

4.  The  item  of  surplus  milk  is  dwelt  upon  as  important. 

The  quantity  of  milk  consumed  in  Boston  varies  greatly  from  day 
to  day,  especially  in  the  summer.  Whoever  is  prepared  to  meet  the 
maximum  demand  must  contract  for  and  receive  in  the  country  on 
ordinary  days  a  much  larger  quantity  of  milk  than  can  be  sold  in 
the  city  of  Boston.  What  to  do  with  this  overplus  is  a  difficult 
problem. 

The  cost  of  transporting  milk  from  the  country  to  Boston  is  much 
greater  than  the  cost  of  carrying  the  butter  or  the  cream  which 
that  milk  will  produce,  and  it  is  therefore  desirable  to  use  up  this 
surplus  at  country  points  as  far  as  possible.  The  present  system 
lends  itself  to  the  accomplishment  of  this,  since  the  operator  by 
properly  adjusting  the  routes  over  which  his  cars  run  and  properly 
locating  his  country  creameries  can  intercept  a  large  portion  of  the 
surplus  on  its  way  to  market  from  day  to  day  at  some  country  point 
where  it  is  manufactured  into  butter  or  condensed  milk. 

After  this  has  been  done,  however,  a  considerable  quantity  of  milk 
still  roaches  Boston  which  can  not  be  sold  as  milk,  and  this  must  be 
manufactiircnl  into  butter  and  used  for  other  purposes.  These  op- 
erators maintain  creameries  at  which  this  is  done. 

The  operators  claim,  with  much  show  of  truth,  that  it  would  be 
inipossii)lo  to  maintain  the  present  price  to  the  farmer  without  any 
iiuToase  of  price  to  the  consumer  if  all  the  surplus  milk  were  shipped 
into  the  city  of  Boston  and  disposed  of  there.  In  New  York  this 
factor  seems  to  be  taken  C4ire  of  at  the  point  of  production  by  locat- 
ing a  creamery  at  the  station  where  milk  is  received  for  transpor- 
tation, so  that  whatever  is  not  required  each  day  for  use  as  milk 
can  be  manufactured  into  butter,  cheese,  or  cream.    Ordinarily  this 
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is  impossible  in  case  of  Boston's  supply,  for  the  reason  that  the 
territory  adjacent  to  a  given  station  is  not  sufficient  to  justify  the 
maintenance  of  a  creamery.  Even  if  this  were  possible  the  service 
to  New  York  on  their  exclusive  milk  trains  is  much  quicker  than  that 
to  Boston  upon  the  regular  trains,  so  that  the  quantity  of  milk  re- 
quired can  be  better  regulated  at  the  country  point  in  case  of  New 
York  than  in  case  of  Boston. 

5.  It  has  been  already  said  that  the  New  England  system  has 
been  in  effect  for  the  last  50  years,  and  that  the  present  methods  of 
handling  milk  have  grown  up  under  that  system.  The  operators 
have  provided,  in  the  conduct  of  their  business  under  that  system, 
certain  facilities  both  in  the  country  and  in  the  city. 

They  have  erected  at  the  country  stations  platforms  and,  in  some 
instances,  sheds,  upon  which  the  cans  of  milk  are  placed  while  await- 
ing the  arrival  of  the  train,  and  upon  which  the  empty  cans  are 
discharged  when  returned. 

Ice  houses  have  been  erected  at  convenient  points  for  storing  the 
necessary  ice  used  in  the  refrigeration  of  these  cars  and  the  handling 
of  the  milk. 

Creameries  and  similar  facilities  have  been  provided  at  various 
country  points  for  the  purpose  of  taking  care  of  the  surplus  milk, 
and,  in  some  instances,  separating  the  milk  from  the  cream. 

Extensive  facilities  have  been  erected  in  Boston  for  the  receipt 
and  distribution  of  this  milk. 

The  operators  urge  that  if  the  present  system  is  supplanted  by  the 
per-can  system,  these  facilities  will  be  of  no  value,  and  that  aerioua 
financial  loss  will  thereby  be  entailed. 

It  is  undoubtedly  true  that  outlays  of  this  character  have  been 
made  by  these  operators;  that  this  has  been  done  upon  the  belief 
that  the  present  transportation  system  would  be  continued;  that  if 
the  leased  car  were  to  be  prohibited  these  facilities  would,  in  a  meas- 
ure at  least,  cease  to  be  of  value  to  their  owners,  and  that  financial 
loss  to  them  would  thereby  ensue.  This  loss  would  inevitably  be 
considerable,  and  might  be  very  considerable,  depending  upon  various 
circumstances. 

6.  The  operators  point  to  certain  regulations  touching  the  sale  of 
milk  adopted  by  the  state  of  Massachusetts  and  the  city  of  Boston, 
which  virtually  prohibit  the  handling  of  milk  in  small  quantities,  as 
desired  by  the  complainants. 

The  state  of  Massachusetts  prohibits  the  sale  of  milk  which  does  not 
contain  a  ct^rtain  percentage  of  soli<l  matter.  Milk  as  drawn  from 
the  cow  does  not  always  fulfil  this  test,  and  it  is  not  enough  therefore 
to  be  certain  that  no  adulteration  ha^i  taken  place  in  order  to  be  confi- 
dently within  the  law.  It  is  necessary,  in  addition,  that  milk  shall  be 
carefully  tested  for  the  proporticm  of  solid  matter  which  it  contains. 
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The  city  of  Boston  provides  that  no  milk  shall  be  sold  which  con- 
tains more  than  500,000  bacteria  to  the  cubic  centimeter.  Since  the 
number  of  bacteria  contained  in  freshly  drawn  milk  varies  greatly 
and  since  that  number  may  multiply  rapidly,  it  becomes  necessary  to 
determine  the  bacteriological  condition  of  the  milk  offered  for  sale 
from  time  to  time. 

These  two  regulations,  one  by  the  state  and  the  other  by  the  city, 
require  the  maintenance  of  a  laboratory  with  proper  appliances  and 
a  corps  of  experts  by  whomever  lawfully  handles  the  milk  supply  of 
Boston. 

The  city  of  Boston  also  provides  that  no  milk  intended  for  sale 
shall  be  suffered  to  attain  a  temperature  exceeding  50  degrees  F. 
This  makes  it  necessary  not  only  to  transport  the  milk  from  the 
farm  to  Boston  in  refrigerator  cars  during  a  considerable  portion  of 
the  year,  but  also  to  refrigerate  the  milk  in  Boston  from  the  time 
it  is  received  until  it  is  delivered  to  the  consumer. 

A  considerable  portion  of  the  milk  consumed  in  Boston  is  retailed 
by  stores.  Formerly,  the  store  purchased  the  milk  at  wholesale  and 
retailed  it  to  the  consumer  in  such  quantities  as  might  be  desired. 
A  regulation  of  the  city  now  requires  that  all  milk  shall  be  handled 
by  these  stores  in  sealed  bottles.  This  means  that  the  greater  part  of 
the  milk  supply  of  Boston  is  handled  in  sealed  packages.  The 
proper  cleansing  of  these  bottles  and  the  bottling  of  the  milk  itself 
can  be  best  done  by  machinery. 

Each  of  the  large  operators  has  provided,  at  various  points,  facili- 
ties for  the  testing  and  the  bottling  of  this  milk.  They  have  also  pro- 
vided, in  that  connection,  facilities  for  the  pasteurizing  of  the  milk. 

There  seems  to  be  some  dispute  as  to  the  extent  to  which  milk 
should  be  pasteurized.  The  evidence  in  this  case  indicates  that  if 
the  source  of  supply  can  be  properly  policed  for  imsanitary  condi- 
tions and  the  milk  taken  from  the  cow  to  the  consumer  within  a 
comparatively  few  hours,  pasteurization  is  a  damage  rather  than  a 
benefit.  But  when  the  conditions  under  which  the  milk  is  drawn  can 
not  be  properly  supervised,  and  especially  when  a  considerable  period 
is  to  intervene  between  the  milking  and  the  consumption,  pasteuriza- 
tion is  not  only  helpful  but  absolutely  essential.  While  something 
may  be  lost  in  the  quality  of  the  milk,  much  more  is  gained  in  the 
way  of  safety  from  disease  and  infection. 

At  the  present  time  all  milk  handled  by  the  large  operators  is 
pasteurized,  with  the  exception  of  the  product  of  certain  dairies 
which  is  sold  as  ^^  certified  "  milk  for  a  price  above  that  charged  the 
ordinary  consumer. 

The  foregoing  are  some  of  the  principal  reasons  alleged  by  the 
operators  for  a  continuance  of  the  present  system.    The  objection  of 
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the  complainants  to  that  system  is,  as  already  indicated,  that  it  has 
created  and  must  perpetuate  a  monopoly  in  the  handling  of  Boston's 
milk  supply. 

We  have  seen  that  owing  to  the  conditions  under  which  this  milk 
is  produced  only  a  single  car  can  be  profitably  operated  from  the 
same  territory.  It  must  follow  that  all  milk  producers  in  that  terri- 
tory desiring  to  ship  milk  to  the  Boston  market  must  patronize  the 
contractor  who  operates  that  car.  As  a  practical  matter,  thej  must 
sell  to  him  or  they  must  make  some  other  use  of  their  milk. 

From  this  it  must  further  follow  that  the  milk-producing  terri- 
tory of  New  England  will  come  to  be  divided  into  sections,  each  sec- 
tion being  exclusively  occupied  by  a  single  operator.  And  this  is 
precisely  what  has  happened.  There  are  to-day  three  principal  op- 
erators purchasing  milk  for  the  Boston  market.  While  these  opera- 
tors do  not  handle  the  entire  supply  they  do  handle,  either  through 
themselves  or  through  affiliated  companies  which  they  own,  the 
greater  part  of  that  supply.  Except  in  rare  instances  but  one  oper- 
ator buys  in  a  given  territory.  One  instance  was  shown  in  which  a 
certain  territory  had  been  sold  by  one  operator  to  his  rival  for  a 
named  consideration.  It  is  not  only  the  necessary  logical  conclusion 
but  is  the  demonstration  of  actual  experience  that  the  application  of 
this  transportation  system  has  produced,  either  alone  or  in  conjunc- 
tion with  other  causes,  this  condition  in  the  purchase  and  trans- 
portation to  the  city  of  Boston  of  its  milk  supply. 

This  does  not  necessarily  mean  that  there  is  no  competition  in  the 
sale  of  milk  in  the  city  of  Boston  itself.  These  operators  assert  that 
they  do  actively  compete  with  one  another  in  that  respect,  and  no 
agreement  or  understanding  was  shown  which  tended  in  any  way  to 
limit  that  competition  nor  to  fix  the  prices  at  whidi  milk  siioald  be 
sold.  Neither  is  it  true,  as  might  be  inferred,  that  these  three  con- 
cerns exclusively  o|>erate  the  milk  routes  by  which  this  milk  is 
distributed  to  private  houses.  A  few  such  routes  are  operated  by 
persons  who  derive  their  supply  from  territory  in  near  proximity  to 
Boston,  and  in  many  instances  the  supply  is  obtained  from  th 
large  operators,  one  of  whom  showed  that  29  per  cent  of  all  the 
brought  by  it  into  the  city  of  Boston  was  sold  to  the  owners  of  milk 
routes,  who  distributed  it  to  private  takers,  while  but  18  per  cent 
was  so  distributed  by  the  company  itself. 

Still,  while  there  may  be  no  agreement  and  no  express  under- 
standing between  these  large  oi>erators  as  to  the  price  which  diall  be 
charged  or  the  territory  in  which  it  shall  be  sold,  it  must  follow, 
almost  of  necessity,  that  when  the  business  is  so  concentrated  there 
will  come  to  be  a  common  understanding,  even  without  express  agree- 
ment, which  will  prevent  anything  like  competition  in  the  priee. 
There  probably  would  be  competition  in  the  qualitji  since  if  the  prioe 
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were  the  same  this  would  determine  by  whom  the  milk  was  to  be 
furnished. 

We  think  it  must  be  found  that  the  tendency  of  the  present  system 
is  to  concentrate  in  the  hands  of  a  few  concerns  the  purchase,  trans- 
portation, and  sale  of  the  milk  consumed  in  Boston  and  the  inmie- 
diate  vicinity. 

Having  stated  the  facts  upon  which  the  parties  base  their  conten- 
tion for  and  against  the  present  system,  we  now  proceed  to  inquire 
what  inference  is  to  be  deduced  from  those  facts  and  what  bearing 
that  inference  has  upon  the  questions  before  us  for  determination. 

The  operators  claim  that  to  discontinue  the  present  system  would 
destroy  investments  which  they  have  made  upon  the  belief  that  that 
system  was  to  continue ;  and  this  is  undoubtedly  true. 

This  Commission  has  frequently  held  that  where  money  has  been 
expended  upon  the  strength  of  a  given  rate  adjustment,  neither  the 
carrier  nor  this  Commission  should  change  that  adjustment  without 
considering  the  effect  upon  such  investment.  But  an  unlawful  rate 
does  not  become  lawful  simply  because  to  declare  it  unlawful  will 
work  destruction  to  property  interests  which  have  developed  under 
the  maintenance  of  the  unlawful  rate;  nor  should  carriers  or  this 
Commission  refrain  from  a  change  in  rates  simply  because  it  destroys 
property  interests.  It  often  happens,  and  perhaps  usually  happens, 
that  a  departure  from  present  methods  which  is  clearly  for  the 
public  good  involves  an  immediate  loss,  due  to  the  throwing  away 
of  what  the  change  makes  worthless. 

While  in  this  case  we  must  have  in  mind  the  effect  upon  the  prop- 
erty investments  of  these  operators,  we  can  not  be  controlled  by  that 
consideration. 

The  above  facts  show  that  the  present  sjrstem,  so  far  as  the  matter 
of  transportation  goes,  is  more  economical  than  that  proposed  by  the 
complainants,  and  this  is  a  thing  of  consequence. 

Just  the  extent  to  which  the  present  method  permits  a  saving  in 
transportation  expense  can  not  be  said.  The  operators  have  shown,  in 
considerable  detail,  the  increased  cost  to  them  if  the  per-can  system 
were  to  be  established,  and  these  amounts  run  into  many  thousands 
of  dollars  annually. 

In  Milk  Producers^  Protective  Association  v.  Z>.,  L.  cfe  IF.  R.  R.  Co.^ 
7  I.  C.  C.  Rep.  92,  this  Commission  prescribed  rates  by  the  can  for  the 
transportation  of  milk  from  producing  points  in  New  York  to  New 
York  City.  It  is  difficult  to  see  how  we  could  prescribe  a  less  rate  in 
case  of  Boston,  although  no  opinion  is  expressed  upon  that  point 

The  Boston  Dairy  Company  shows  that  the  cost  to  it  for  a  given 
year  of  transporting  its  milk  from  the  country  station  to  Bo8t<m 
would  be,  under  rates  equivalent  to  those  prescribed  by  this  Com- 
mission in  the  New  York  case^  substantially  6.47  cents  per  can  while 
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the  cost  to  it  of  the  same  service  under  the  leased-car  system,  combin- 
ing as  it  does  freight  and  passenger  service,  is  but  8.6fi  cents  per  can, 
an  increase  of  approximately  75  per  cent 

The  other  operators  show  a  somewhat  smaUer  increase,  but  in  no 
case  less  than  33  J  per  cent 

During  the  month  of  August,  1910,  the  Boston  &  Maine  Bailroad 
maintained  in  the  state  of  Massachusetts  per-can  rates  substantially 
equivalent  to  the  New  York  rates,  and  the  result  of  that  month^ 
operation  was  presented  to  the  Commission.  The  Boston  &  Maine 
earned  net  almost  exactly  what  it  had  earned  under  the  leased-car 
system,  while  the  shippers  paid  something  over  $100  per  day  more. 
About  30  per  cent  of  all  the  milk  reaching  Boston  originates  in  the 
state  of  Massachusetts. 

What  the  difference  in  expense  would  be  must  depend  upon  the 
per-can  rate  finally  established  if  that  system  were  to  be  put  in 
operation.  Assuming  that  the  same  rates  were  to  be  named  for  Bos- 
ton as  for  New  York,  it  is  still  impossible  to  say,  except  by  actual 
test,  what  the  difference  in  expense  to  the  shipper  and  in  net  result 
to  the  railway  might  be.  After  considering  everything  which  has 
been  shown  no  definite  conclusion  can  be  stated.  It  is  our  impres- 
sion that  the  increase  to  the  shipper  upon  the  basis  of  the  New  York 
rate  would  be  at  least  20  per  cent.  The  operators  and  the  Boston  A 
Maine  assert  that  it  would  much  exceed  this  figure. 

It  is  our  further  impression  that  the  net  result  to  the  railroad 
would  be  as  favorable  under  the  present  leased-car  rates  as  under  the 
above  per-can  rate ;  that  is  to  say,  the  increase  in  cost  to  the  Boston 
A  Maine  of  performing  the  service  would  equal  the  increase  in 
charge  to  the  shipper.  If  these  impressions  are  true,  to  supplant  the 
present  system  with  the  per-can  system  would  mean,  considering  this 
entirely  from  a  transportation  standpoint,  an  increase  of  20  per  cent 
in  cost  without  benefit  to  the  transportation  company. 

In  the  end  there  must  be  a  relation  between  the  cost  of  the  service 
and  the  charge  to  the  public  for  that  service.  If  the  character  of 
the  service  performed  is  so  changed  by  public  mandate  as  to  increase 
the  expense  of  performing  that  sen'ice  by  20  per  cent,  then  the  pub- 
lic must  expect  to  pay  20  per  cent  more  for  the  performance  It  is 
therefore  for  the  public  interest  that  every  transportation  service 
should  be  performed  by  the  most  economical  method*  since  that 
must  ultimately  result  in  the  lowest  transportation  charge.  Looking 
at  this  matter  exclusively  from  the  transportation  standpomt,  the 
carload  system  should,  if  possible,  be  retained  upon  the  score  of 
economy. 

Transportation  is  not,  however,  the  only  factor  in  this  milk  prob- 
lem. It  is  said  that  the  present  system  produces  monopoly.  The 
tendency  of  monopoly  is  to  deteriorate  the  qoality  and  to  enhance 
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the  price.  Competition,  upon  the  other  hand,  t^ids  to  force  down  the 
price  and  perhaps  improve  the  quality.  It  might  therefore  happen 
that  the  farmer  would  obtain  more  for  his  milk  and  the  consumer  pay 
less  under  a  transportation  system  where  the  mere  cost  of  carriage 
was  greater  than  at  present. 

But  this  would  not  follow  unless  the  per-can  system  introduced 
competition  in  the  purchase  and  sale  of  this  milk,  which  does  not 
now  exist,  and  it  is  certainly  doubtful  whether  this  result  would 
follow. 

One  of  the  interveners,  representing  the  milk  consumers  of  the  city 
of  Boston,  favored  the  breaking  up  of  the  present  method  in  order 
that  there  might  be  established  a  transportation  system  which  would 
bring  the  milk  from  the  dairy  in  its  natural  state  immediately  to 
tlie  consumer.  This  was  said  to  be  especially  in  the  interest  of  the 
poor  children  of  that  city. 

Certainly  no  more  lAudable  purpose  could  be  suggested  than  to 
provide  the  people  of  Qoston  with  an  adequate  supply  of  wholesome 
milk  at  a  reasonable  price.  It  would  be  most  desirable  if  the  milk 
could  be  drawn  in  the  morning  and  placed  in  the  hands  of  the  con- 
simier  by  noon,  or  at  least  during  the  same  day,  which  seems  to  be 
the  thought  in  the  mind  of  this  intervener.  But  while  desirable, 
such  a  condition  is  impossible.  A  few  wealthy  families,  who  can 
pay  from  10  to  15  cents  per  quart,  obtain  what  is  known  as  "  certi- 
fied ^  milk ;  that  is,  milk  produced  in  a  dairy  properly  policed  and 
brought  immediately  from  that  dairy  to  the  consumer.  Not  only 
the  poor  children  of  Boston  but  the  well-to-do  children  must  drink 
milk,  for  the  most  part,  which  has  been  drawn  from  24  to  36  hours. 
This  milk  can  not,  with  proper  regard  to  safety,  be  taken  to  the 
consumer  without  being  refrigerated  and  pasteurized — without,  in 
a  word,  plants  where  precisely  what  these  operators  do  is  accom- 
plished. 

Such  facilities  can  not  be  furnished  upon  a  small  scale.  They 
involve  a  large  outlay  of  money  to  erect  and  operate,  and  they  can 
only  be  made  available  where  large  quantities  of  milk  are  treated. 

The  peddler  who  distributes  milk  over  his  route  to  private  takers 
can  not,  as  a  rule,  obtain  his  supply  from  the  country.  He  m%st  get 
it  from  the  operator  in  the  city,  who  can  refrigerate  it^  test  it,  pas- 
teurize it,  bottle  it;  who  can  deliver  to  him  what  his  necessities 
require  from  day  to  day,  taking  care  of  the  surplus.  The  instances 
where  the  peddler  does  obtain  his  supply  direct  from  the  dairy  are 
comparatively  few  to-day  and  are  growing  continually  less. 

The  very  regulations  of  the  city  of  Boston  make  it  impossible  to 
handle  this  business  by  a  great  number  of  independent  operators. 
While  the  introduction  of  the  per-can  system  would  possibly  permit 
and  induce  in  some  few  instances  the  shipment  of  milk  to  others  than 
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If  these  tariffs  contained  the  general  statement  that  upon  reasonable 
notice  the  defendant  would  operate  on  its  regular  trains,  passenger 
or  freight,  these  milk  cars  at  a  given  rate  per  mile,  there  is  no  ap- 
parent reason  why  the  tariff  would  not  in  principle  be  a  legal  <me. 

It  might  happen  that  the  actual  operation  of  these  cars  under  the 
rate  established  would  work  out  a  practical  discrimination  against 
the  per-can  shipper,  but  this  would  result  not  from  the  unlawful 
character  of  the  tariff  or  the  service,  but  from  the  relation  in  the  rates 
named. 

The  Boston  &  Maine  Railroad  does  not,  however,  discharge  its 
full  duty  to  the  milk-shipping  public  by  providing  a  rate  for  the 
movement  of  that  commodity  in  carloads.  Where  an  article  is  shipped 
both  in  carload  and  less-than-carload  lots  the  carrier  must  provide 
a  less-than-carload  rate  and  can  not  confine  the  movement  to  carloads. 
Milk  is  habitually  moved  by  the  can,  and  the  Boston  &  Maine  as  a 
common  carrier  must  provide  a  reasonable  rate  for  the  per-can 
movement 

That  defendant  already  has  in  effect  a  mileage  per-can  rate  appli- 
cable to  the  movement  of  milk  upon  all  parts  of  its  system,  but  the 
complainant  objects  that  this  rate,  as  a  practical  matter,  is  not  avail- 
able for  the  shipment  of  milk  to  Boston.  Most  of  the  milk  consumed 
in  Chicago,  St.  Ix)ui8^  Baltimore,  and  Philadelphia  is  not  iced 
in  transit.  When  the  Commission  heard  the  AVir  York  case^  icing 
was  not  generally  provided  for  as  a  part  of  that  transportation 

service. 
One  of  the  regulations  of  the  city  of  Boston  for  the  handling  of 

its  milk  is  that  it  shall  not  exceed  a  temperature  above  50  degrees  F. 
It  is  probable  that  the  Boston  A  Maine  would  be  liable  to  a  penalty 
if  milk  was  found  in  its  possession  intended  for  use  in  the  city  of 
Boston  which  exceeded  this  temperature,  and,  certainly,  the  dealer 
who  took  it  from  the  car  at  Boston  would  be  in  contravention  of  that 
regulation.  It  is  necessary  therefore  that  milk  should  reach  Boston 
in  the  car  at  a  temperature  not  exceeding  50  degrees,  which  requires, 
for  half  the  year,  icing  facilities.  Milk  can  be  shipped  in  the  bag- 
gage cars  of  the  Boston  &  Maine  under  its  tariffs  to  any  other  point 
of  consumption,  like  Lowell  or  Lawrence  or  any  of  the  cities  which 
sorround  Boston;  it  can  not,  as  a  practical  matter,  be  sent  to  Boston, 
iat  six  months  in  the  year,  without  refrigeration*  The  real  question, 
therefore,  is«  Must  the  Boston  &  Maine,  in  discharging  its  duty  aa  a 
common  carrier,  provide  icing  facilities  for  the  handling  of  these 
per-can  shipments? 

That  company  insists  that  it  has  discharged  whatever  duty  rests 
upon  it  in  this  respect  by  providing  for  shipment  in  the  leased  cars, 
wherever  they  are  operated,  of  the  milk  of  independent  prodncers. 
Under  those  tariffs,  and  as  a  condition  of  the  putting  into  aenrioe  of 
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tiie  leased  car,  any  person  desiring  to  ship  milk  from  any  station  at 
which  that  car  stops  to  the  city  of  Boston  must  send  it  in  the  opera- 
tor's car,  paying  to  the  operator  the  rate  per  can  specified  in  the 
Boston  &  Maine  tariff  plus  an  additional  charge  of  \  cent  for  icing. 
The  complainant  contends  that  the  defendant  can  not  perform  its 
doty  in  this  way,  for  the  reason  that  an  independent  shipper  can  not 
be  compelled  to  deliver  his  property  into  the  hands  of  his  com- 
petitor and  expose  his  business  to  the  knowledge  of  that  competitor. 
This  contention  of  the  complainant  is,  in  our  opinion,  well  taken. 
The  fifteenth  section  of  the  act  to  regulate  commerce  contains  the 
following  provision : 

It  shall  be  unlawful  for  any  common  carrier  subject  to  the  provisions  of  thii 
•ct,  or  any  officer,  agent,  or  employee  of  such  common  carrier,  or  for  any  other 
person  or  corporation  lawfully  authorized  by  such  common  carrier  to  recelre 
Information  therefrom,  knowingly  to  disclose  to  or  permit  to  be  acquired  by 
any  person  or  corporation  other  than  the  shipper  or  consignee,  without  the  con- 
sent of  such  shipper  or  consignee,  any  information  concerning  the  nature,  kind, 
quantity,  destination,  consignee,  or  routing  of  any  property  tendered  or  deliv- 
ered to  such  common  carrier  for  Interstate  transportation,  which  infommtioB 
may  be  used  to  the  detriment  or  prejudice  of  such  shipper  or  consignee,  or 
which  may  improperly  disclose  his  business  transactions  to  a  competitor. 

The  above  language  clearly  indicates  an  intent  upon  the  part  of 
Congress  to  secure  to  every  shipper  immunity  from  a  disclosure  of 
his  business  at  the  hands  of  a  common  carrier.  Clearly  the  Boston 
&  Maine  is  not  within  the  provision  when  it  compels  a  shipper  to 
deliver  his  property  into  the  hands  of  his  competitor  for  transpor- 
tation. It  is  further  apparent  that  in  this  case  where  all  parties 
are  buying  in  the  same  section  and  selling  in  the  same  market  there 
might  be  special  reason  for  the  enforcement  of  the  above  rule. 

It  perhaps  sliould  be  said  that  while  considerable  quantities  of 
milk  are  handled  by  independent  shippers  in  the  cars  of  these  oper- 
ators, no  complaint  has  been  heard  from  anyone  so  shipping.  Upon 
the  hearing  the  Commission  ascertained  the  names  and  addresses  of 
as  man^P^f  these  so-called  independent  dealers  as  possible,  sending 
to  them  its  representative  for  the  purpose  of  ascertaining  their  at- 
titude in  this  controversy.  No  one  was  found  who  desired  to  com- 
plain, even  in  private,  as  to  the  present  situation. 

This,  however,  while  it  indicates  the  fairness  of  the  present  oper- 
ators, can  not  affect  our  interpretation  of  the  statute.  Confining  our 
attention  to  the  case  presented,  we  hold  that  a  shipper  can  not  be 
required  to  deliver  his  milk  for  shipment  and  icing  to  the  operator  of 
one  of  these  leased  cars,  and  that  in  so  far  as  the  Boston  &  Maine 
Railroad  rests  under  a  duty  to  provide  icing  facilities  it  can  not 
discharge  that  duty  by  this  method. 

The  ultimate  question,  then,  is.  Must  the  Boston  &  Maine  Railroad 
furnish  icing  facilities  for  its  per-can  shipments  of  milk? 
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In  the  past  there  has  been  much  discussicm  and  wide  difference  of 
opinion  as  to  the  liability  of  railroads  to  furnish  refrigeration  senrioe 
when  that  was  necessary  in  the  carriage  of  commodities  by  rail.  It 
is  not  necessary,  nor  would  it  be  profitable,  to  review,  at  this  time, 
that  discussion,  since  the  whole  subject  was  laid  at  rest  by  the  Hep- 
bum  amendment  of  1906,  which,  by  an  addition  to  the  first  sectioOi 
included  refrigeration  in  the  term  transportation,  and  required  car- 
riers to  furnish  the  same  "  upon  reasonable  request/'  Under  this 
provision  it  is  the  duty  of  the  defendant  to  furnish  this  refrigeration 
service  when  requested  provided  that  the  request  is  a  reasonable  one. 

A  farmer  living  200  miles  from  Boston  desires  to  ship  10  cans  of 
milk  to  a  customer  in  the  city  of  Boston.  No  other  milk  is  offered 
for  shipment  at  that  station  or  in  that  vicinity.  Should  the  Boston 
A  Maine  be  required  to  furnish  icing  facilities  for  the  transportation 
of  this  milk? 

It  seems  clear  that  it  should  not.  The  only  way  in  which,  as  a 
practical  matter,  these  facilities  can  be  furnished  is  by  the  operation 
of  a  milk  car  in  charge  of  an  attendant.  The  defendant  should  not 
be  required  to  run  this  car  unless  it  can  carry  a  sufficient  quantity  of 
milk  to  make  its  operation  at  a  reasonable  icing  charge  fairly  re- 
munerative. To  apply  a  contrary  rule  would  not  be  in  the  interest 
of  the  general  public  AMiile  the  Boston  &  Maine  is  required  to  fur- 
nish refrigeration  it  may  exact  fair  compensation  for  that  service, 
and  what  is  fair  must  be  determined  with  respect  to  its  service  as 
a  whole.  To  require  it  to  operate  these  cars  for  less  than  a  paying 
load  would  be  to  necessitate  the  imposition  of  an  injust  refrigeration 
charge  upon  shippers  so  situated  that  a  full  load  can  be  provided. 
In  our  opinion  it  is  not  reasonable  to  require  of  the  defendant  the 
furnishing  of  icing  facilities  for  per-can  shipments  unless  milk  is 
offered  for  transportation  at  the  per-can  rate  in  sufficient  quantities 
to  justify  the  running  of  a  car.  We  are  of  the  opinion  that  upon 
reasonable  assurance  that  at  least  GOO  cans  of  milk  will  be  offered  the 
defendant  should  put  in  operation  a  car,  but  that  it  should  not  be 
required  to  do  this  for  a  less  number. 

When  we  say  that  GOO  cans  of  milk  should  be  offered  in  order  to 
require  the  installation  of  a  milk-car  service,  we  mean  this  quantity 
should  be  tendered  for  shipment  at  the  per-can  rate,  not  that  the 
entire  quantity  of  milk  originating  in  a  given  section  should  equal 
that  amount  Here  are  1,100  cans  of  milk  offered  for  shipment, 
of  which  1.000  cans  are  sold  to  the  operator  for  transportation  in 
his  car,  while  100  cans  are  tendered  for  shipment  by  the  can.  The 
1,000  cans  go,  possibly,  to  some  concentration  point,  from  which  it 
is  sent  on  by  frei^t. 

It  is  evident  that  we  could  not  require  the  Boston  A  Maine  to 
establish  a  tariff  for  the  transportation  of  the  100  cans  at  a  reasonable 
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refrigeration  rate  and  at  the  sanie  time  require  it  to  operate  the 
leased  car  at  the  carload  rate.  If  we  require  the  railroad  to  put  on 
this  iced  car,  we  must  permit  it  to  fill  that  car,  provided  sufficient 
milk  originates  in  that  section  for  that  purpose.  In  other  words,  as 
conditions  exist  in  New  England,  it  is  impossible  to  maintain  in 
effect  at  the  same  time  in  the  same  section  these  two  systems.  To 
put  in  the  pcr-can  sy:^tem  is  to  abolish  the  leased-car  system,  and  this 
was  practically  conceded  by  all  parties. 

Now,  to  put  in  the  per-can  system  upon  the  whole  Boston  A  Maine 
Railroad  is  to  materially  increase  the  price  of  transportation,  and 
this,  as  appears  from  the  record  before  us,  must  mean  a  reduction 
in  the  price  paid  the  farmer,  without  any  corresponding  benefit  to 
the  consumer.  We  do  not  think  that  it  is  our  duty  to  impose 
upon  the  Boston  &  Maine  a  requirement,  at  the  demand  of  these  100 
cans,  which  will  compel  the  producers  of  the  1,000  cans,  which  prefer 
the  other  system,  to  accept  a  less  price  for  their  milk.  When  milk  is 
offered  for  shipment  by  the  can  in  such  quantities  that  the  Boston 
&  Maine  can  provide  a  milk  car  at  a  reasonable  charge,  then  it  is  its 
duty  to  do  so,  but  until  such  offerings  are  made  it  is  not,  in  our 
opinion,  reasonable  to  require  it  to  furnish  refrigeration  facilities. 

Nor  do  we  think  that  this  imposes  any  undue  burden  upon  the 
shipping  public,  nor  gives  to  the  operators  of  these  leased  cars  any 
undue  advantage,  for  the  reason  that  if  there  is  any  considerable 
demand  for  a  per-can  movement  the  necessary  facilities  must  be 
provided  by  the  railroad.  If  any  milk  dealer  or  any  combination 
of  milk  dealers  in  the  city  of  Boston,  if  any  farmer  or  any  combina- 
tion of  farmers  in  the  country,  can  offer  for  shipment  not  less  than 
()00  cans  of  milk,  it  is  the  duty  of  the  Boston  &  Maine  Railroad, 
under  our  holding,  to  put  on  a  milk  car.  If  there  is  no  demand  for 
a  per-can  movement  to  that  limited  extent,  we  feel  that  the  defendant 
can  not  be  reasonably  required  to  furnish  these  refrigeration 
facilities. 

The  per-can  rate  may  be  so  high  as  compared  with  the  carload 
rate  as  to  give  to  the  carload  shipper  an  undue  preference.  If  the 
Boston  &  Maine  did  operate  a  milk  car  upon  its  per-can  schedule  the 
cost  of  transportation  by  that  means  might  be  so  much  more  to  the 
independent  shipper  than  the  cost  of  transportation  under  the  leased 
car  to  tlie  operator  as  to  give  to  the  operator  a  virtual  monopoly  of 
the  business.  Manifestly  these  two  rates  must  be  properly  adjusted 
with  reference  to  each  other.  If  the  present  relation  is  wrong,  it  may 
be  inquired  into  and  corrected,  but  in  this  record  no  such  question 
has  been  prCvSented. 

The  attorney  for  the  Boston  &  Maine  Railroad  stated  apon  the 
argument  that  no  person  actually  desiring  to  ship  milk  under  the 
rates  attacked  had  appeared  in  connecticm  with  these  proceedings 
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either  as  a  complainant  or  a  complaining  witness;  and  this  is  trae, 
remembering  that  the  rates  in  question  are  those  applying  not  to  the 
state  but  to  the  interstate  movement  of  milk.  No  farmer  producing 
milk  which  can  be  shipped  under  these  rates  is,  so  far  as  this  record 
shows,  dissatisfied  .with  the  present  system.  No  dealer  in  the  city 
of  Boston  desiring  to  ship  milk  from  the  country  under  these  rates  is, 
so  far  as  we  can  ascertain,  complaining.  Certain  farmers  of  the 
state  of  Massachusetts  do  protest,  and  the  attorney  general  of  the 
state  of  Massachusetts  joins  this  protest  in  the  name  of  that  common- 
wealth. This  suit  is  an  attempt  upon  the  part  of  Massachusetts  to 
com[>el  the  withdrawal  of  the  leased-car  system  from  territory  with- 
out that  state,  and  the  reason  for  this  is  to  be  found  in  the  legisla- 
tion of  Massachusetts  touching  the  transportation  of  milk. 

As  already  stated,  three  large  operators  at  the  present  time  pur- 
chase in  Uie  country  and  transport  to  Boston  the  bulk  of  the  milk 
which  supplies  that  city.  It  has  been  further  noted  that  these 
operators  enter  into  contracts  with  the  farmers  covering  usually  m 
period  of  six  months  for  the  furnishing  of  this  milk  at  the  different 
railroad  stations.  These  three  concerns  have  handled  the  milk  of 
Boston  for  several  years  past  substantially  as  they  do  to-day. 

It  had  come  to  pass  that  the  farmers  had  also  combined  so  that 
they  were  represented  by  an  association  of  producers,  and  whenever 
the  time  camo  for  a  renewal  of  the5^e  milk  contracts  with  the  fanners 
the  matter  of  price,  etc.,  was  taken  up  between  the  operators  upon  the 
one  side  and  this  representative  of  the  producers  uix)n  the  other. 
Since  but  a  single  operator  purchased  in  a  given  territory  the  pro- 
ducers were,  in  these  negotiations,  apparently  at  the  mercy  of  the 
operator. 

The  result  was  that  the  farmers  who,  with  increasing  cost  of  pro- 
duction, were  demanding  an  increase<l  price  for  their  milk,  found  it 
extrenielv  difficult  to  enforce  that  demand,  and  thev  naturallv  at- 
tributed  this  difficulty  to  the  fact  that  there  was  no  competition  in 
the  purchase  of  their  product.  It  seemed  to  them  that  the  main  reason 
why  but  a  single  buyer  came  into  their  territory  was  to  be  found  in 
the  system  of  tran^^portation  under  which  this  milk  was  handled.  As 
often,  therefore,  as  difficulty  aro<e  over  the  price  to  be  paid  the  fanner 
there  was  an  outcr>'  upon  the  part  of  the  farmer  against  the  carload 
system,  and  this  led  to  a  continual  agitation  of  the  milk  rate. 

In  the  spring  of  1910  this  dispute  l)etween  the  producer  and  the 
operator  reached  an  acute  stage.  The  farmers  demanded  an  increase 
in  price,  which  the  operators  n»fu<ed.  Thereupon  the  fanners  struck 
and  declineii  to  funiish  milk  excvpt  at  the  pritv  demanded  by  them. 
The  operators  made  most  strenuous  efforts  to  olnain  milk  from  other 
sources  and  succeeded  in  supplying  Boston,  after  a  fashion ;  bat  the 
attention  of  the  public  was  sharply  drawn  to  this  situation  in  which 
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the  consumers  of  milk  in  fhe  city  of  Boston  were  apparently  at  the 
mercy  of  these  contending  factions.  It  was  said  and  believed  that 
the  leased-car  system  was  responsible  for  the  condition  and  that  had 
the  railroads  bringing  in  Boston's  milk  supply  been  operating  under 
a  per-can  system  the  situation  could  not  have  arisen. 

The  Massachusetts  legislature,  which  was  then  in  session,  investi- 
gated the  matter,  and  finally  enacted  what  is  known  as  the  Saunders 
bill.  This  bill  provides  that  no  railroad  company  shall  apply  to  the 
transportation  of  milk  by  the  can  a  higher  rate  than  is  charged  for 
the  transportation  of  milk  in  large  quantities,  and  that  it  shall  furnish 
the  same  facilities  in  the  one  case  as  in  the  other.  It  further  provides 
that  the  rate  charged  by  the  can  shall  be  no  greater  upon  any  part 
of  any  railroad  in  that  state  than  is  charged  for  a  longer  distance 
upon  any  other  part  of  that  railroad. 

Under  this  bill  the  Boston  &  Maine  Railroad  is  obliged  to  receive 
upon  any  part  of  its  system  in  Massachusetts  a  single  can  of  milk, 
giving  to  the  transportation  of  that  can  the  same  facilities  and  the 
same  rate  at  which  it  would  receive  and  transport  a  carload  of  milk. 
That  system  has  been  in  effect  in  the  state  of  Massachusetts  since 
August  1,  1010,  and  is  still  in  effect 

The  rates  established  by  the  can  are  as  low  and  perhaps  somewhat 
lower  than  those  fixed  by  this  Commission  in  the  New  York  case. 
There  is  no  allegation  in  this  case  that  they  are  unreasonably  high, 
nor  that  they  are  not  fair  per-can  rates  as  compared  with  the  car- 
load rates  which  the  operator  enjoys  under  the  leased-car  system. 
They  do,  however,  result  in  a  distinctly  higher  transportation  charge 
than  the  carload  rates  in  effect  between  interstate  points  and  Boston, 
as  they  properly  may  and  should.  The  result  is  that  the  Massachu- 
setts farmer  is  paying  more  for  the  transportation  of  his  milk  than 
are  farmers  in  adjacent  states. 

The  record  further  indicates  that  up  to  the  present  time  this  Mas- 
sachusetts milk  has  been  sold  to  the  same  operators  who  formerly 
bought  it  and  who  still  buy  milk  in  adjoining  territory.  These  oper- 
ators have  reduced  the  price  to  the  Massachusetts  farmer  by  just 
the  amount  of  increase  in  the  transportation  charge.  It  follows 
therefore  that  the  producer  of  milk  in  Massachusetts  is  to-day  pay- 
ing a  higher  rate  of  transportation  and  receiving  a  less  price  for 
his  milk  than  is  the  producer  in  surrounding  territory.  It  is  this 
discrimination  against  the  Massachusetts  farmer  in  price  which  is 
really  attacked  in  this  proceeding. 

It  is  claimed  by  the  operators  and  suggested  by  others  that  this 
legislation  was  hastily  and  inadvisedly  enacted  and  that  it  will  at 
an  early  date  be  repealed.  We  do  not  so  understand  the  situation. 
The  governor  of  the  state  was  asked  to  interfere  before  the  Saun- 
ders bill  went  into  effect  as  well  as  after,  and  declined  to  do  so.    One 
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legislature  has  intervened  since  the  passage  of  that  act  without  any 
modification  of  the  original  enactment  The  attorney  general  of 
Massachusetts  is  before  us,  insisting  not  only  that  this  policy  will  ba 
continued  in  Massachusetts,  but  that  it  should  be  applied  every- 
where. We  must  assume  that  the  state  of  Massachusetts  has  de- 
clared in  favor  of  the  per-can  rate  as  the  settled  policy  of  that  state. 

It  is  certainly  desirable  that  the  system  of  transportation  prevail- 
ing from  state  and  interstate  points  into  the  city  of  Boston  should  be 
uniform.  It  often  happens  that  the  same  car  could  most  economically 
transact  partly  state  and  partly  interstate  business,  which  does  not 
seem  to  be  possible  under  the  present  arrangement  It  is  further 
true  that  in  no  way  can  absolute  equality  in  transportation  condi- 
tions between  state  and  interstate  producers  be  obtained  unless  the 
same  rates  of  transportation  are  applied.  We  should  be  glad  there- 
fore to  bring  the  interstate  into  conformity  with  the  state  rates,  if 
we  felt  that  this  could  be  done  in  justice  to  interstate  shippers. 

In  theory,  there  is  no  discrimination  against  the  producer  of  milk 
in  Massachusetts  at  the  present  time.  It  is  true  that  the  expense  of 
his  transportation  is  greater,  but  it  is  greater  because  he  elects  to 
employ  a  system  of  transportation  which  is  more  expensive.  He  em- 
ploys that  system  as  a  matter  of  policy,  because,  under  it,  wider 
competition  and  therefore  a  better  price  will  be  obtained  by  the  pro- 
ducer. What  the  producer  loses  in  transportation  charges  by  em- 
ploying the  more  expensive  system  he  is  supposed  to  gain  in  the 
price  obtained.  Up  to  the  present  time  he  has  gained  nothing  in 
price,  but,  upon  the  contrary,  has  been  compelled  to  sustain  the  bur- 
den of  the  increased  cost  of  the  transportation. 

Our  belief  is  that  to  extend  the  per-can  system  to  all  territory 
would  produce  exactly  the  result  which  has  been  produced  in  the 
state  of  Massachusetts.  It  would  increase  the  actual  cost  of  the 
service  and  that  would  properly  increase  the  charge  made  by  the 
railroad  company.  Under  the  per-can  system  these  farmers  would 
sell  to  these  same  operators,  but  the  operators  would  pay  a  reduced 
price,  since  the  cost  of  carrying  their  milk  to  market  has  been  in- 
creased. It  is  not  within  our  discretion  to  prohibit  the  defendant 
from  maintaining  the  carload  system,  since  that  is  not  unlawful 
onder  the  act  to  regulate  commerce ;  nor  should  we  compel  the  Boston 
A  Maine  Railroad  to  furnish  these  icing  facilities*  when,  in  our 
opinion,  it  is  unreasonable  to  do  so.  But  even  if  we  were  free  to 
exercise  the  fullest  discretion,  we  should  hentate  to  impose  this 
burden  upon  the  70  per  cent  of  the  milk  produced  outside  that  state 
in  deference  to  the  80  per  cent  which  is  produced  within  it 

In  the  past  the  per-can  rate  has  probably  been  too  hi^  in  com- 
parison with  the  carload  rate.  It  is  claimed  that  to-day  these  rates 
stand  in  a  proper  relatioo,  owing,  partly,  to  an  advance  of  about  25 
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per  cent  in  the  carload  rate  and,  partly,  to  a  material  decrease  in  the 
per-can  rate.  If  the  relation  of  these  rates  is  not  properly  adjusted 
now  it  should  be.  As  we  have  said,  the  carload  shipper  is  entitled 
to  a  better  rate  than  he  who  can  only  present  for  shipment  a  less- 
than-carload,  since  the  cost  of  the  service  is  less,  but  that  difference 
must  not  be  greater  than  circumstances  warrant. 

Up  to  the  present  time  the  only  method  of  transporting  milk  to 
the  Boston  market  has  been  in  the  cars  of  the  operators,  since  the 
Boston  &,  Maine  Railroad  neither  has  operated  nor  been  ready  to 
operate  refrigerator  cars  under  any  circumstances  itself.  It  may 
therefore,  with  truth,  be  said  that  hitherto  this  system  of  transporta- 
tion has  given  to  these  operators  a  virtual  monopoly  in  the  handling 
of  milk.  While  it  is  probable  that  the  milk  supply  of  Boston  will 
continue  to  be  handled  in  the  future,  as  to-day,  by  a  comparatively 
few  large  concerns,  we  do  not  think  that  under  our  decision  that 
can  be  fairly  attributed  to  the  system  of  transportation,  except  in  so 
far  as  the  carload  rate  always  gives  an  advantage  to  the  one  who  can 
make  use  of  it  over  the  less-than-carload  shipper.  It  can  hardly  be 
said,  when  the  Boston  &  Maine  Railroad  stands  ready  to  furnish 
refrigeration  facilities  from  any  and  all  points  upon  its  line,  where 
a  minimum  of  600  cans  from  a  given  section  is  offered  for  shipment 
at  the  per-can  rate,  that  a  monopoly  is  created  in  favor  of  the  carload 
shipper  by  the  impossibility  of  obtaining  transportation  in  smallw 
quantities. 

Our  conclusions  are: 

I.  That  the  leased-car  system  is  not,  if  the  tariffs  are  properly 
framed,  unlawful. 

II.  That  a  per-can  rate  bearing  a  proper  relation  to  the  carload  rate 
should  be  established. 

III.  That  where,  as  to  the  city  of  Boston,  milk  must  be  handled 
under  refrigeration,  icing  facilities  should  be  provided  when  ship- 
ments at  the  per-can  rate  are  offered  from  a  given  section  equaling 
600  cans  per  day. 

These  conclusions  have  been  reached  after  thorough  investigation 
and  painstaking  consideration,  and  seem  to  necessarily  follow  from 
the  application  of  the  act  which  we  administer  to  the  facts  now 
existing.  Should  conditions  change  in  the  future  a  different  result 
might  follow. 

No  affirmative  order  is  required  at  this  time,  but  inasmuch  as 
complications  may  arise  in  the  future  touching  the  application  of  the 
principles  laid  down,  the  case  will  be  reserved  for  further  pro- 
ceedings. 
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ImrSSTIOATIOK  AND  SUSPENSION  DoCKETB  NoB.  48,  48-A,  48-B,  48-C9 

48-D,  AND  48-E. 

IN  THE  MATTER  OF  THE  INVESTIGATION  AND  SUSPEN- 
SION  OF  ADVANCES  IN  RATES  BY  CARRIERS  FOR  T] 


TRANSPORTATION  OF  FREIGHT  IN  SINGLE  PACK- 
AGES AND  SMALL  LOTS. 


Bubmitted  December  1,  1911.    Decided  February  5.  1912. 


Propo0ed  advance  in  the  minimnm  charge  on  lesa-than-carload  ahlpmenti  Id 
official  clasaiflcation  territory  from  25  centa  to  8S  cents  not  Jastlfled. 

H.  C.  Barlow  for  Chicago  Association  of  CoDuneroe. 

C,  D.  Chambcrlin  and  F.  W.  Boltz  for  National  Petroleum  AflBO- 
eiation. 

E.  P.  Bates  for  Pennsylvania  Railroad. 

Chwles  H.  Blatchfard  for  Boston  &  Maine  Railroad;  New  YotIe, 
New  Haven  &  Hartford  Railroad  Company;  and  Maine  Central 
Railroad  Company. 

Clyde  Brown  and  Ernest  S.  Ballard  for  New  York  Central  Lines. 

Clyde  Brown^  Hugh  L.  Bond^  jr.,  11.  A.  Taylor^  and  Charles  H. 
Blatchford  for  Delaware,  Lackawanna  &  Western  Railroad  Com- 
pany; Boston  8c  Albany  Railroad  Company;  Western  Maryland  Rail- 
way Company;  Cleveland  &  Buffalo  Transit  Company;  Wabash  Rail- 
road Company;  Chicago,  Terre  Haute  &  Southeastern  Railway  Com- 
pany; Elgin,  Joliet  &  Eastern  Railway  Company;  Chicago,  Indian- 
apolis ft  Louisville  Railway  Company;  New  York,  Chicago  A  St 
Louis  Railroad  Company;  New  York,  Ontario  &  Western  Railway 
Company;  Bangor  A  Aroostook  Railroad  Company;  Detroit,  Toledo 
k  Ironton  Railway  Company:  Pennsylvania  Railroad  Company;  Buf- 
falo, Rochester  &  Pittsburgh  Railway  Company;  Goodrich  Trans- 
portation Company;  Boyne  City,  Gaylord  &  Alpena  Railroad  Com- 
pany ;  Western  Transit  Company ;  Lehigh  ft  New  England  Railroad 
Company ;  and  Philadelphia  ft  Reading  Railway  Company. 

R.  Walton  Moore  and  A*.  L.  Blanchard  for  Oregon  Short  Line 
Railroad  Company;  Southern  Pacific  Company-Atlantic  Steamship 
Lines;  and  Union  Pacific  Railroad  Company. 

R.  Walton  Moore  and  E,  L.  Blanchard  for  Alabama  ft  Vicksbnrg 
Railway  Company;  Alabama  Great  Southern  Railroad  Company; 
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Atlanta  &  West  Point  Railroad  Company ;  Atlantic  Coast  Line  Rail- 
road Company;  Central  of  Greorgia  Railway  Company;  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railway  Company;  Carolina,  Clinch- 
field  &  Ohio  Railway;  Carolina,  Clinchfield  &  Ohio  Railway  of  South 
Carolina;  Georgia  Railroad;  Georgia  Southern  &  Florida  Railway 
Company;  Gulf  &  Ship  Island  Railroad  Company;  Mobile  &  Ohio 
Railroad  Company;  Illinois  Central  Railroad  Company;  NashviUe, 
Chattanooga  &  St.  Louis  Railway;  New  Orleans  &  Northeastern 
Railroad  Company;  Norfolk  &  Western  Railway  Company;  Ocean 
Steamship  Company  of  Savannah;  Old  Dominion  Steamship  Com- 
pany; Richmond,  Fredericksburg  &  Potomac  Railroad  Company; 
Seaboard  Air  Line  Railway;  Southern  Railway  Company;  Tennes- 
see Central  Railroad  Company;  Vicksburg,  Shreveport  &  Pacific 
Railway  Company;  Virginia  &  Southwestern  Railway  Company; 
Western  &  Atlantic  Railroad;  and  Western  Railway  of  Alabama. 

Edward  F,  Murray  for  Hudson  Navigation  Company  and  Mur- 
ray's Line. 

//.  A,  Taylor  for  Erie  Railroad  Company;  New  York,  Susque- 
hanna &  Western  Railroad  Company ;  Chicago  &  Erie  Railroad  Com- 
pany; New  Jersey  &  New  York  Railroad  Company;  and  Bath  & 
Hammondsport  Railroad  Company. 

Report  of  the  Commission. 

Clark,  Commissioner: 

To  become  effective  July  1, 1911,  carriers  operating  in  official  classi- 
fication territory  sought  to  increase  (without  other  change  in  the 
rules)  the  minimum  charge  on  single  packages  and  small  lots  of 
freight  from  25  cents  to  35  cents.  By  orders  of  June  20  and  Septem- 
ber 21,  1911,  the  Commission  suspended  the  advance  until  April  28, 
1912.  Docket  No.  48  involves  the  increase  filed  by  steam  carriers, 
and  the  lettered  dockets  those  filed  by  electric  roads  operating  in 
official  classification  territory  which  are  parties  to  or  have  adopted 
that  classification.  The  rules  providing  for  the  increased  minimum 
charge  are  15  (B)  and  15  (C)  of  the  official  classification,  which  are 
as  follows: 

Rule  15  (B).  No  single  package  or  amaU  lot  of  freight  of  one  class  wiU  be 
taken  at  lefts  than  100  pounds  at  first  class  rate;  and  in  no  case  will  the  charga 
for  a  single  consignment  be  less  than  35  cents. 

Rule  15  (C).  A  smaU  lot  of  freight  of  diflTerent  classes  will  be  taken  at 
actual  weight  and  at  the  class  rate  for  each  article,  provided  that  the  aggre- 
gate charge  for  the  shipment  shall  be  not  less  than  for  100  pounds  at  flrat 
class  rate;  and  in  no  case  shall  the  charge  for  the  entire  consignment  be  leas 
than  85  cents. 

Ever  since  the  passage  of  the  original  act  to  regulate  commerce 
and  the  birth  of  the  official  dassificaticm  the  minimum  charge  in 
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nearly  all  official  claaaification  territory  has  been  25  cents.  A  local 
regulation  of  the  state  of  New  Jersey  is  said  to  have  brought  about 
the  establishment  and  maintenance  of  a  minimum  charge  of  12  cents 
on  single  packages  or  small  consignments  of  freight  within  that 
state.  That  charge  was  extended  by  excepti<Mis  to  the  classification 
to  apply  between  certain  points  in  Pennsylvania  contiguous  to  the 
New  Jersey-Pennsylvania  state  line  and  points  in  New  Jersey. 

From  April  1,  1887,  to  January  1,  1908,  the  minimum  charge  b^ 
tween  Philadelphia  and  New  York  City  was  22  cents,  the  first  class 
rate  for  100  pounds. 

Effective  February  15,  1912,  the  western  classification  will  for  the 
first  time  contain  a  minimum-charge  rule,  as  follows: 


Unlen  otherwise  provided,  the  minlmuni  charge  for  a  single  shipiiieiit  of 
lefls-than-carload  freight  will  be  100  pouDda  at  flrat  daaa  rate,  but  in  no  cass 
leas  than  26  centa. 

This,  generally  speaking,  will  effect  some  increase  in  the  present 
rules  now  contained  in  the  tariffs  of  the  individual  lines. 

The  southern  classification  provides  a  minimum  charge  on  a  single 
shipment  of  25  cents. 

Several  state  commissions  have  recently  declined  to  permit  an 
advance  in  the  minimum  charge  of  25  cents  on  state  shipments  to 
become  effective. 

It  is  testified  on  behalf  of  the  shippers  that  the  advance  would 
seriously  affect  jobbers  who  ship  short  distances. 

In  justification  of  the  advance  the  respondent  carriers  introduced 
exhibits  containing  data  relative  to  certain  items  entering  into  the 
cost  of  the  service.  From  these  data  they  find  that  those  items  of 
cost  per  shipment  fluctuate  within  the  following  limits: 

SUtlon   coat - 15. 458  to  23. 700  centai 

Stationery ---      .379  to    1. 100  centa 

Auditing - 980  to    4.700  centa. 

Road  haul 3.G30  to  10.926  centa. 

Using  the  total  operating  expenses  of  the  New  York  Central  A 
Hudson  River  Railroad  Company  for  the  year  1910  as  a  basis,  the 
carriers  find  that  the  costs  which  they  have  sought  to  apportion  cover 
only  about  53  per  cent  of  the  total  operating  expenses.  In  their 
brief  they  say  that  somewhere  between  20.447  and  40.426  cents— 

Uea  the  figure  which  repreaenta  the  exact  average  coat  to  the  carrlera  of  each 
minimum  shipment,  ao  far  aa  the  Itema  Included  are  concerned.  To  that  flfure« 
whatever  It  be,  must  t>e  added  a  proportion  of  the  local  traniifer  coat,  a  pro- 
portion of  the  Interchange  coat,  a  proportion  of  the  unapportlonahle  47  per  cent 
of  operating  expeuaea,  and  a  proportion  of  the  Intereat  on  the  bonded  debt  and 
the  dividend  on  the  capital  stock. 
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The  carriers,  therefore,  argue  that  the  present  minimum  charge  of 
25  cents  does  not  pay  that  part  of  the  carriers'  costs  properly  at- 
tributable to  minimum-charge  shipments,  and  the  carriers  have  a 
legal  right  to  make  a  reasonable  profit  on  each  class  of  traffic  carried. 

The  shippers  urge  that  the  advance  should  not  be  allow^  for  the 
following  reasons:  (1)  Conditions  have  become  settled  and  the  ad- 
vance would  disturb  them;  (2)  the  present  rate  has  been  mantained 
unquestioned  for  a  long  period;  (3)  a  minimum  charge  of  25  cents 
on  intrastate  and  35  cents  on  interstate  shipments  would  result  in 
undue  discrimination  against  the  latter;  (4)  the  carriers  have  not 
proven  that  the  cost  of  service  is  disproportionate  to  the  revenue  re- 
ceived; (5)  no  testimony  was  presented  as  to  revenue  received  from 
single  packages  and  small  lots  of  freight,  or  the  proper  relation  of 
rates;  (G)  on  a  per-ton-per-mile  basis  the  proposed  advance  is  un- 
reasonable; (7)  the  recognized  theory  of  division  of  costs  of  service 
on  the  revenue  basis  has  been  disregarded. 

If  the  mean  of  the  minimum  and  maximum  averages  of  the  ap- 
portioned items,  added  to  the  unallocated  and  unapportionable  items 
of  cost  of  service,  are  in  excess  of  the  minimum  charge,  that  fact  will 
go  far  toward  sustaining  the  burden  of  proof  which  the  statute  casts 
upon  the  carriers.  It  will  be  necessary,  therefore,  to  analyze  some 
of  the  exhibits  to  determine  whether  or  not  they  reflect  conditions 
which  are  sufficiently  important  to  materially  influence  or  control 
our  conclusions. 

Station  cost  includes  physical  handling  at  stations,  accounting, 
waybilling,  notices  of  an-ival,  and  station  overhead  expenses.  The 
cost  of  physical  handling  was  ascertained,  either  by  timing  the  actual 
operations  on  the  basis  of  the  shipment,  the  package,  or  the  truck 
load,  and  charging  thereto  the  proper  proportion  of  the  wages  of  the 
men  engaged,  or  by  reducing  all  the  less-than-carload  freight  handled 
to  the  basis  eitlier  of  100  pounds  or  of  the  average  weight  of  a 
minimum  sliipment  and  charging  thereto  the  proper  share  of  the 
wages  of  all  the  men  engaged  in  the  physical  handling.  The  aver- 
age weight  of  a  minimum  shipment  is  stated  to  range  from  130.5 
pounds  on  the  Pennsylvania  to  154.8  pounds  on  the  Boston  &  Albany. 
The  carriers  suggest  that  the  calculations  are  unfavorable  to  them 
because  timing  increases  expedition ;  the  shipments  average  more  than 
100  pounds,  and  waybilling  and  accounting  are  necessarily  greater  for 
a  shipment  containing  more  than  one  article  than  for  a  shipment 
consisting  of  but  one. 
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In  their  brief  the  carriers  present  a  compilation  of  the  station  cost 
at  18  stations  on  the  New  York  Central,  as  follows: 


SUtion. 


BarcUy  Street,  N.  Y. 

Port  Pliln 

Frankfort— W.  8 

Ctrroll  Street.  Buffalo 

IUon-W.8 

PeekakUl 

Rochmter 

Brookport 

Tirry  town 

Stoet'tt  Falh 

Herkimer 

Medina 

Lockport 

BaUa-Im 

Oouvern«ur 

Albany 

Auburn 

Bjiartue 

Awrai^ 


Oat- 
bound. 

Inboond. 

TotiL 

Omtt, 

Omtt. 

CMi. 

6.&31 

10.046 

18.  fit 

6.afi9 

7.60 

IS.  811 

7.901 

15.141 

AXB 

6.302 

1.946 

7.4C7 

8.&S6 

9.16S 

U.7D8 

6.983 

9.148 

15.  IM 

16.966 

8.968 

14.914 

8.913 

14.831 

2L744 

6.840 

8.660 

16.408 

6.117 

8.60O 

13.717 

4.977 

8.000 

13.087 

6.8X) 

6.rJG 

ia.&it 

6.114 

8.498 

14.611 

6.900 

9.306 

18.308 

6.047 

7.289 

11.338 

7.464 

9.713 

17.187 

6.076 

6.932 

U.00B 

4.984 

8.133 

18.117 

6.370 

9.406 

1 

15.7n 

The  wide  differences  between  these  estimates  for  stations  on  one  line, 
near  to  each  other,  and,  so  far  as  appears,  where  traffic  and  trans- 
portation conditions  are  substantially  similar,  is  rather  striking.  It 
is  explained,  however,  that,  due  to  errors  in  transcribing,  the  item 
of  outbound  cost  at  Rochester  is  incorrectly  shown  as  15.956  cents 
instead  of  5.956  cents,  the  inbound  cost  at  Buffalo  as  1.245  cents 
instead  of  12.45  cents,  and  the  inbound  cost  at  Syracuse  8.133  cents  in- 
stead  of  18.133  cents. 

These  corrections  would  somewhat  affect  the  totals  and  the  aver- 
ages. Allowing  for  these  corrections,  the  total  estimated  cost  ranges 
from  12.3i56  cents  at  (iouverneur  to  23.744  cents  at  Brockport.  The 
amount  of  freight  handled  through  the  freight  houses  at  the  stations 
included  in  the  list  ranges  from  12  tons  to  822  tons  per  day.  Bat 
taking  some  of  the  stations  which  are  among  the  more  important, 
and  making  the  corrtvtions  noted,  we  find  that  the  total  estimated 
costs  range  from  14.914  cents  at  K(K*hester  through  16.576  cents  at 
New  York,  17.167  cents  at  Albany,  and  18.652  cents  at  Buffalo  to 
23.117  cents  at  Syracuse;  .55  per  cent-plus  higher  at  Syracuse  than 
at  Rochester. 

The  station  cost  e.stimated  for  several  roads  is  as  follows: 


Koods. 


Total 


Numbrrol.  '^T™ 

-jati^K...         an*  ■*•• 


Now  Y<»rk  <  VntnJ 

KMin»yl\»nui  l.inea  wt*it 

Erie 

Qevetand.  CincinnmU.  Chti-a«;o  .^  ."^t   l.oiji«. 

Boston  A:  lfaln# 

Boston  &,  Alb«nr 

BttlUmore«l  Ohio 


UooooiL 

Oral*. 

18 

15.713 

16 

18.14 

CrtUin. 

15.11 

16 

17.808 

10 

ie.§i 

10 

Ml  111 

17 

1CI88 

S2I.CaKa|*. 
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Estimated  approximate  station  costs  of  handling  minimum  ship- 
ments of  merchandise  freight  from  large  to  small  stations  are,  per 
shipment,  as  follows: 

Cents. 

Pennsylvania  Railroad 23. 70 

New  Yoris  Central 17.458 

Cleveland.  Cincinnati,  Chicago  &  St.  Louis 1C.490 

Boston  &  Albany 15.687 

Baltimore  &  Ohio 16.04 

Analysis  of  the  statements  filed  of  record  shows  that  variations  in 
estimated  costs  are  due  in  some  measure  to  the  fact  that  different 
methods  of  arriving  at  the  estimates  were  followed  by  different 
carriers,  and  to  the  inclusion  by  some  carriers  of  items  of  expense 
that  were  excluded  by  others. 

The  averag^es  furnished  from  some  160  stations  show  an  average 
station  cost  of  16.44  cents.  The  averages  of  three  roads  for  six  large 
stations  show  an  average  station  cost  per  shipment  of  24.11  cents. 
These  figures  indicate  that  at  large  terminals  the  cost  is  greater  than 
at  small  stations,  and  such  was  the  testimony.  Necessarily,  where 
the  great  majority  of  stations  as  to  which  data  have  been  furnished 
shows  an  average  cost  of  16.44  cents,  that  figure  weighs  more  heavily 
than  the  average  cost  of  24.11  cents  at  but  six  stations. 

The  cost  of  waybilling,  applicable  only  to  outbound  shipments, 
was  ascertained  by  dividing  the  wages  of  men  so  employed  during  the 
time  occupied  by  the  number  of  shipments  billed.  The  inquiry 
naturally  arises,  Why  should  it,  for  instance,  cost  the  New  York 
Central  $5.08  to  waybill  153  shipments  at  Medina,  N.  Y.,  and  only 
$2.72  to  waybill  155  shipments  at  Herkimer,  N.  Y.?  or.  Why  does 
it  cost  the  Pennsylvania  Lines  3.969  cents  to  waybill  a  shipment  and 
the  Pere  Marquette  only  1.640  cents? 

The  expense  of  station  accounting  was  ascertained  separately  with 
respect  to  outbound  and  inbound  shipments.  The  outbound  expense 
which  accrues  only  on  outbound  prepaid  shipments  was  apportioned 
among  all  the  outbound  shipments  and  the  inbound  expense  among 
all  inbound  shipments.  The  cost  of  accounting  on  the  New  York 
Central  at  F^raiikfort  on  10  prepaid  outbound  shipments  was  $1.06, 
and  on  17  inbound  shipments  was  $1.79;  whereas  it  cost  the  Boston 
&  Albany  at  Westboro,  Mass.,  48  cents  on  9  outbound  prepaid  ship- 
ments. 

The  expense  of  notices  of  arrival  was  arrived  at  by  dividing  the 
total  expense  by  the  number  of  inbound  shipments.  In  instances 
where  notice  had  been  given  by  telephone  and  the  cost  per  telephone 
call  could  not  be  ascertained  they  were  estimated  at  1  cent  each,  as 
that  would  have  been  the  cost  of  a  postal-card  notice.  The  cost 
ranges  from  nothing  to  2.83  cents  per  shipment.    But  it  costs  the 
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Baltimore  A  Ohio  an  average  of  4.1  cents  per  shipment  at  North 
Vernon,  Ind.,  to  prepare  notice  to  consignee  of  arrival,  freight  bill 
and  delivery  receipt,  and  collection  of  and  accounting  for  freight 
charges. 

The  cost  per  shipment  of  stationery  used  at  stations  was  shown  for 
only  three  roads: 

Cents. 

Pere  Marquette .87© 

Boston  k.  Allmny .770 

Delaware,  LackawanDS  &  Western 1.100 

Stationery,  however,  is  also  included  in  station  cost,  accountingi 
and  auditing. 

The  cost  of  auditing  a  shipment  is  based  on  the  assumption  that 
the  cost  of  auditing  a  minimum  shipment  is  the  same  as  the  average 
cost  of  auditing  all  shipments.  An  examination  of  the  exhibits  dis- 
closes discrepancies,  as  to  which  we  will  simply  refer  to  some 
instances.  The  total  expense  for  auditing  freight  receipts  on  Penn- 
sylvania Lines  west  in  March,  1911,  was  $38,189.55,  which,  divided 
by  the  total  number  of  shipments,  produces  an  average  cost  per  ship- 
ment of  3.G03  cents.  The  auditing  cost  on  the  Pennsylvania  Rail- 
road, based  on  the  labor  involved  in  checking  rates  and  extensions 
on  waybills  only,  was  1  cent  per  shipment.  The  figures  are  not  ex- 
actly comparable,  but  if  they  could  be  used  to  measure  performance 
at  other  stations  the  query  naturally  arises,  Why  should  it  cost  nearly 
four  times  as  much  to  audit  a  shipment  west  of  Pittsburgh  as  east 
of  Pittsburgh! 

By  widely  differing  methods  three  roads  arrived  at  the  expense  of 
road  haul.  The  average  length  of  haul  for  minimum  shipments  is 
shown  to  be  54.49  miles  on  the  Boston  &  Albany,  48.41  miles  on  the 
Pennsylvania  Lines  west,  and  56  miles  on  the  Pennsylvania  Railroad. 

Four  trains  were  investigated;  two  on  the  New  York  Central,  one 
on  the  Pennsylvania  Lines  west,  and  one  on  the  Pennsylvania  Rail- 
road. On  local  freight  train  from  Rochester  to  Suspension  Bridge, 
N.  Y.,  75.0  miles,  the  estimated  cost  per  ton  per  mile  of  hauling  less- 
than-carload  freight  was  1.3715  cents;  on  local  freight  train  from 
Poughkeepsie  to  Rensselaer,  68.87  miles,  3.0799  cents. 

On  the  first  train  no  carload  freight  was  hauled;  there  were  no 
empty  cars  in  the  train  to  be  placed  for  loading,  and  there  was  160,061 
pounds  of  less-than-carload  freight;  the  second  train  had  889,380 
pounds  of  carload  freight,  three  empty  cars,  and  41,608  pounds  of 
less-than-carload  freight.  This  would  indicate  that  it  costs  one-half 
as  much  per  ton  per  mile  to  haul  a  comparatively  small  quantity  of 
less-than-carload  freight  alone,  as  it  costs  when  nearly  six  times  as 
much  carload  and  less-than-carload  freight  and  three  empty  cars  are 
hauled.    On  the  Pennsylvania  Lines  west  the  cost  for  exclusive  pack- 
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age  local  service  is  shown  as  10.926  cents  per  shipment,  and  on  the 
Pennsylvania  Railroad  it  is  shown  as  7  cents. 

Although  we  have  carefully  examined  all  the  statements  filed  and 
considered  all  of  the  deductions  sought  to  be  drawn  therefrom, 
we  will  not  undertake  in  this  report  to  refer  to  them  all  in  detail. 
We  are  dealing  with  an  advance  sought  to  be  made  effective  on  some 
700  roads  in  a  territory  comprising  313,668  square  miles  in  the  most 
populous  section  of  our  country,  where  the  tonnage  carried  is  prac- 
tically 50  per  cent  of  the  total  tonnage  of  the  United  States.  An 
increase  by  concerted  action  of  the  carriers  of  40  per  cent  in  the  mini- 
mum charge  which  has  been  in  effect  in  this  territory  for  25  years 
is  an  important  matter  which  demands  most  careful  consideration. 
The  effect  of  the  increase  is  not  alone  to  advance  the  minimum  charge, 
but  to  very  largely  increase  the  number  of  shipments  subject  thereto. 
That  is,  the  present  rule  does  not  apply  on  any  shipment  on  which 
the  charge  is  in  excess  of  25  cents.  If  the  advance  be  allowed  any 
shipment  on  which  the  charge  is  less  than  35  cents  will  be  subject  to 
the  rule. 

As  to  what  proportion  of  the  minimum  charge  shipments  are  state 
and  what  interstate  we  are  not  informed.  Plainly,  however,  where 
jobbing  centers  are  situated  near  state  lines,  the  advance  of  the  inter- 
state charge  and  the  retention  of  the  present  charge  on  state  ship- 
ments will  inevitably  result  in  a  discrimination  against  the  former. 
This  point  is  in  no  sense  controlling.  We  refer  to  it  in  connection 
with  the  fact  hereinbefore  noted  that  some  of  the  respondents  have 
voluntarily  extended  to  interstate  points  and  long  maintained  a  mini- 
mum charge  applicable  in  one  state  which  is  less  than  one-half  of  the 
interstate  minimum  charge  which  they  now  seek  to  increase.  Carriers 
may  not  haul  a  particular  class  of  traffic  or  traffic  for  a  particular 
community  at  less  than  the  cost  of  the  service  and  recoup  themselves 
from  the  charges  levied  against  other  traffic. 

The  possible  change  in  the  present  economic  condition  under  which 
the  small  dealer  has  been  able  to  distribute  to  the  consumer  in  com- 
petition with  his  more  prosperous  rival,  the  suggestion  that  the  car- 
riers are  more  than  willing  to  shift  the  carriage  of  small  packages 
to  other  agencies,  the  absence  of  testimony  in  reference  to  revenue 
or  the  relation  of  rates,  and  all  the  other  matters  and  things  urged 
and  argued  by  the  shippers  and  referred  to  herein  have  been  con- 
sidered by  the  Commission.  Do  they  outweigh  the  primal  defense 
that  the  cost  of  service  exceeds  the  present  minimum  charge?  And 
have  the  carriers  a  legal  right  to  a  profit  on  minimum-charge  ship- 
ments separate  and  distinct  from  other  less-than-carload  shipments? 

We  have  referred  to  the  variations  and  discrepancies  in  the  figures 
presented  by  the  carriers.    The  information  on  which  these  partial- 
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cost  figures  base  was  obtained  not  prior  to  the  advance  for  the  pur- 
pose of  determining  whether  the  service  was  performed  at  a  loss, 
but  almost  uniformly  immediately  prior  to  the  hearing  in  this  pro- 
ceeding, and  presumably  more  in  an  effort  to  justify  action  already 
taken  than  to  determine  the  necessity  for  the  advance.  They  are 
for  one  day  or  one  month  at  a  comparatively  few  stations  and  show 
unexplained  divergences.  In  In  re  Investigation  of  Advances  in 
Rates  by  Carriers  in  Western  Trunk  Line,  Trans-Missouri  and  Illinois 
Frnght  Committee  Territories,  20  I.  C.  C.  Rep.,  307,  the  CommissioDi 
referring  to  the  cost  figures  there  produced,  said — 

Iq  all  8ucb  cost  figures  there  are  arbitrarles  of  many  kinds  and  varying 
in)iK)rtance.  These  must  be  criticized,  checked,  corrected,  and  compared  through 
a  numl>er  of  years  before  they  may  be  said  to  t)e  in  any  seoae  reliable. 
But  there  is  no  scientific  achievement  without  the  drudgery  of  detail,  long 
delay,  and  ujuny  tiresome  cumiiarisons,  tests,  and  analyses. 


One  witness  for  the  carriers  testified  that  he  could  only  surmise 
to  the  vari^itions  in  cost  figures  about  auditing.  Another  stated  that 
he  had  not  verified  the  correctness  of  the  figures,  and  that  when  they 
were  obtained  the  minimum-charge  shipment  was  not  considered  in- 
volved. But  even  if  these  figures  liad  been  corrected,  checked,  veri- 
fied, and  compared,  does  it  follow  as  a  logical  and  legitimate 
deduction  from  the  premise  that  it  may  cost  somewhere  between 
these  totals  with  the  unapportioned  items  added,  at  only  165  stations, 
on  a  dozen  out  of  700  roads  that  at  the  stations  in  oflScial  classifica- 
tion territ(»ry  as  a  whole,  or  generally,  the  carriers  are  performing 
this  service  without  profit? 

Are  the  shipments  moving  under  the  minimimi  charge  ^^a  particu- 
lar class  of  traffic  ^^?  They  cover  all  sorts  and  kinds  of  merchandise, 
carried  under  all  of  the  class  and  commodity  rates.  Except  where 
the  regular  charge  under  the  tariff  happens  to  be  25  cents,  the  charge 
on  each  of  these  shipments  under  the  minimum-charge  rule  is  greater 
than  would  accrue  under  the  tariffs  were  it  not  for  the  rule.  These 
shipments  are  a  part  of  the  less-than-carload  traffic,  which  the  car- 
riers will  not  transport  at  a  charge  less  than  25  cents  per  shipment 

From  a  review  of  the  whole  record  we  are  of  the  opinion  that  the 
cost  fi^ires  produced  are  not  sufficiently  reliable  and  so  representative 
of  conditions  in  official  classification  territory  to  overcome  the  pre- 
sumption of  the  reasonableness  and  remunerative  character  of  the 
present  minimum  charge.  Nor  do  they  sustain  the  burden  of  proof 
which  the  statute  places  upon  the  carriers.  We  are  constrained  to 
hold  that  the  evidence  b  not  sufficient  to  justify  the  advance. 

It  is  expected  that  the  carriers  will  promptly  cancel  the  tariff  pro- 
visions for  the  proposed  advance.  If  this  is  not  done  an  order  will 
be  entered  directing  the  maintenance  of  the  present  charge  aa  a 
maximum  for  the  statutory  period. 
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No  hearini^  has  been  had  and  no  finding  is  here  made  as  to  the 
allegation  contained  in  paragraph  6  of  the  petition  of  the  National 
Petroleum  Association  to  the  effect  that  carriers,  parties  to  the  official 
classification,  unjustly  discriminate  in  the  classification  of  petroleum 
axle  grease,  lubricating  grease,  and  petroleum  grease,  n.  o.  s.,  in  less- 
than-carload  quantities.  Neither  the  rates  on,  nor  the  classification 
of,  these  commodities,  was  suspended  by  the  Commission.  Those 
questions  therefore  remain  to  be  heard  and  determined  in  a  separate 
proceeding. 
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Iktestigation  and  Suspension  Dookbt  No.  54. 

IN  THE  MATTER  OF  THE  INS^ESTIGATION  AND  SUSPBN- 
SION  OF  ADVANCES  IN  CLASS  RATES  BY  CARBIEBS. 


SubmiiUd  Oetobir  26, 1911.    Dtdded  Ftbrvary  S,  l$lt. 


Propoeed  incretaed  cImb  nXm  from  St.  Paul,  Minnaapolia,  ftnd  Duluth  to  Bnllilo^ 
PittBbuigh,  ftnd  other  points  in  central  freight  asBOciation  territory,  not  ■hown  to 
be  reasonable. 

0.  L.  Huhbea  for  R.  E.  Cobb  and  the  Northwestern  Cre&m  Shippen' 
Association. 

Herman  Muetter  for  Western  Freight  Traffic  Association. 

T.  A.  MeOralh  for  Minneapolis  Traffic  Association. 

W.  F.  Diekinaan  and  R.  0.  Brown  for  Chicago,  Rock  Island  ft  Padfie 
Railway  Company. 

W.  H.  Homner  for  Western  Trunk  Line  Committee. 

C.  C.  Wrighi  for  Chicago  &  North  Western  Radway  Company. 

Report  of  the  Commission. 

McChobd,  Commi89umer: 

This  proceeding  involves  the  reasonableness  of  proposed  increased 
class  rates  from  St.  Paul,  Minneapolis,  and  Duluth,  Minn.,  to  BuiTalo, 
Pittsburgh,  and  other  points  in  central  freight  association  territory. 
Supplement  No.  9  to  Hosmcr's  I.  C.  C.  No.  A-92,  to  have  become 
effective  August  1,  1911,  withdrew  joint  class  rates  from  and  to  the 
points  in  question,  leaving  in  cfTect  combinations  which  aggregated 
higher  charges.  By  order  of  this  Commission,  entered  July  26,  1911, 
this  schedule  was  suspended  until  November  29,  1911,  and  an  inves- 
tigation by  the  Commission  into  the  reasonableness  of  the  increased 
rates  instituted.  November  29,  1911,  the  schedule  was  further  sus- 
pended until  May  29,  1912. 

Tlie  commodities  chiefly  affected  are  butter  and  eggs,  less  than 
carloads.  Official  classification  rates  butter,  n.  o.  s.,  less  than  cai^ 
loads,  in  tin  cans  or  pails,  in  cases  or  barreb,  second  class;  in  wood, 
second  class;  in  glass,  packed,  or  in  earthenware  crocks  or  jars,  in 
cases  or  barrels,  first  class;  eggs  packed  in  barrels  or  in  wooden  egg 
cases  or  carriers,  less  than  carloads,  second  class.  The  present  joint 
class  rates  from  St.  Paul,  ^linneapolis,  and  Duluth  to  BufTalo,  havs 
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been  in  effect  for  a  number  of  years.    These  rates  are  governed  by 
official  classification  and  are  as  follows: 

ClasB....     12         3  4  5         6 


Rate 95        79        60        42        36.5    29.5 

Joint  rates  were  first  effective  westbound  and  when  the  eastbound 
rates  were  published  they  were  made  the  same  as  the  westbound 
rates.  The  suspended  schedule  does  not  change  the  rates  west- 
bound but  withdraws  the  eastbound  joint  rates  leaving  in  effect  the 
following  combinations,  western  classification,  which  rates  both 
butter  and  eggs  second  class,  applying  to  Chicago : 

To  Chicagi 


CUflB 


Beyond — 
Through- 
Increase — 


Rate....  60  50  40  25  20 
Rate....  45  39  30  21  18 
Rate....  105   89   70   46   38 


Rate....  10   10   10    4    1.5 

While  all  class  rates  are  involved,  it  will  be  sufficient  for  the  pur- 
poses of  this  report  to  consider  as  typical  the  second  class  rate  from 
St.  Paul  to  Buffalo. 

The  reason  assigned  by  defendants  for  the  advance  in  the  rate  to 
Buffalo  is  that  the  western  carriers  were  being  deprived  of  revenue 
on  shipments  to  New  York  **on  account  of  the  fact  that  rates  on 
butter  and  eggs  were  being  manipulated  by  billing  locally  to  Buffalo 
and  reconsigning,  thereby  defeating  the  through  published  tariff 
rates  on  butter  and  eggs."  There  is  no  joint  rate  from  St.  Paul  to 
New  York.  The  combination  based  on  Chicago  is  $1.15,  constructed 
50  cents  to  Chicago  and  65  cents  east.  Of  this  rate  the  lines  west  of 
Chicago  receive  their  full  local  of  50  cents.  Based  on  Buffalo,  the 
combination  is  SI.  12,  made  up  of  the  79-cent  joint  rate  to  Buffalo 
and  33  cents  beyond.  Based  on  Chicago,  the  combination  rates  to 
Buffalo  aggro<:ate  89  cents,  the  10  cents  shrinkage  in  the  joint  rate 
of  79  cents  being  absorbed  by  the  western  carriers.  On  shipments 
billed  to  Buffalo,  the  western  lines  receive  only  40  cents,  10  cents  less 
than  their  local  rate  to  Chicago,  allowing  full  local  of  39  cents  to 
the  eastern  roads.  The  allegation  that  shipments  were  consigned  to 
Buffalo  and  from  there  rebilled  to  New  York  is  not  supported  by 
the  record  and  defendants  were  unable  to  cite,  a  specific  instance. 
If  so  handled,  the  western  lines  would  receive  only  40  cents — their 
proportion  of  the  79-cent  joint  rate  to  Buffalo — while  the  eastern 
roads  would  receive  the  remaining  39  cents  and  33  cents  from  Buffalo 
to  New  York,  a  total  of  72  cents,  or  7  cents  more  than  their  Chicago- 
to-New  York  rate.     It  is  contended  that  if  the  shipments  were  con- 
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signed  through  to  New  York,  the  western  lines  would  receive  their 
full  local  of  50  cents  to  Chicago  and  the  eastern  lines  their  rate  of 
65  cents.  It  was  not  explained  how  the  shipper  could  be  subjected 
to  the  payment  of  a  rate  of  $1.15  when  there  was  in  effect  a  combi- 
nation based  on  Buffalo  aggregating  only  $1.12.  It  was  stated, 
however,  that  if  the  $1.12  rate  were  applied  to  a  through  shipment 
the  eastern  lines  would  receive  65  cents  and  the  western  lines  the 
remainder,  47  cents,  a  so-called  shrinkage  of  3  cents  in  the  revenue 
of  the  latter.  It  ia  practically  admitted  by  the  western  lines  that 
they  are  content  with  their  division  of  the  79-cent  joint  rate  on 
all  business  to  Buffalo  proper,  but  on  business  to  New  York  they 
desire  their  full  local  to  Chicago.  Briefly  stated,  therefore,  an  ad- 
vance in  the  rate  to  Buffalo  is  proposed  not  because  the  Buffalo  rate 
IB  considered  too  low,  but  because  on  shipments  ultimately  going  to 
New  York  City  and  rebilled  at  Buffalo  the  western  carriers  lose 
revenue  to  which  they  would  be  entitled  were  the  shipments  billed 
through.  While  the  situation  is  pecuhar  and,  from  the  standpoint 
of  the  western  lines,  may  require  remedy,  we  are  not  prepared  to 
say  that  the  joint  rate  to  Buffalo,  so  long  effective  and  practically 
admitted  to  be  reasonable,  should  now  be  increased  because  of  loss 
of  revenue  to  one  of  the  carriers  not  on  traffic  to  that  point  but  by 
reason  of  the  interline  division  of  such  joint  rate  when  used  as  a 
factor  in  constructing  a  combination  to  New  York.  The  tonnage 
to  Buffalo  is  shown  to  be  heavy  and  the  burden  of  the  advance 
would  be  borne  almost  entirely  by  that  traffic.  So  far  as  the  shipper 
is  concerned,  the  only  difference  in  the  rates  to  Now  York  is  the 
difference  between  the  combination  of  $1.15  based  on  ('hicago  and 
$1.12  based  on  Buffalo,  and  it  is  difficult  to  understand  why  ship- 
pers should  undertake  to  rebill  at  Buffalo  when  the  $1.12  combina- 
tion could  lawfully  be  obtained  on  through  shipments.  It  was  pro- 
posed by  the  shippers  that  the  joint  rate  to  Buffalo  be  advanced 
so  as  to  make  the  rate  to  New  York  the  same  on  both  the  Chicago 
and  Buffalo  combinations.  This  would  moan  an  advance  of  three 
cents  in  the  rate  to  Buffalo,  makin<j!:  the  same  82  cents.  On  basis 
of  the  divisions  now  in  effect,  ttiis  would  give  the  western  carriers 
43  cents,  and  while  it  would  reduce  the  alleged  shrinkage  in  the 
revenue  of  those  lines  it  would  not  cure  the  condition  now  said  to 
exist.  In  our  opinion  the  proposed  increased  rates  are  not  shown 
to  be  reasonable.  The  question  appears  to  be  one  of  divisions  and 
should  be  adjusted  by  the  carriers  themselves  without  disturbing 
the  Buffalo  rate.  We  shall  therefore  expect  defendants  to  with- 
draw the  supplement  which  proposes  to  cancel  the  aforesaid  joint 
rates.  If  this  is  not  done,  the  Commission  will  take  such  further 
action  as  will  give  effect  to  the  views  herein  expressed. 
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Tnvestication  and  Suspension  Dockets  Nos.  52  and  52-A. 

IN  THE  MATTER  OF  THE  INVESTIGATION  AND  SUS- 
PENSION OF  ADVANCES  IN  RATES  BY  CARRIERS  FOR 
THE  TRANSPORTATION  OF  BITUMINOUS  COAL, 


No.  4415. 
ELMORE-BENJxVJSIIN  COAL  COMPANY 

V. 

CLEVELAND,  CINCINNATI,  CHICAGO  &  ST.  LOUIS  RAIL- 

WAY  COMPANY  ET  AK 


Submitted  January  6\  1912.     Decided  February  5,  1912. 


In  December,  1910,  by  permission  of  the  Illinois  railroad  and  warehouse  com- 
mission, the  carriers  enj?iiged  In  transix)rting  bituminous  coal  to  Chicago 
from  the  fields  In  Williamson  and  Franklin  counties,  Illinois,  Increased 
their  rate  7  cents  per  ton.  At  -the  same  time  a  similar  advance  was  per- 
mitted by  the  Interstate  Commerce  Commission  In  the  rate  to  Chicago  from 
the  adjacent,  or  Ilarrisburg,  field  in  Saline  county,  Illinois;  the  movement 
from  this  district  being  Interstate.  On  June  22,  1911,  this  advance  was 
applied  to  the  joint  rate  to  Milwaukee.  Under  this  adjustment  the  rate 
from  Williamson  and  Franklin  counties  continued  to  be  3  cents  per  ton 
higher  than  the  rate  from  Saline  county.  Effective  In  July,  1911,  defend- 
ants attempted  to  equalize  these  rates  by  Increasing  the  latter  3  cents,  but 
the  proposed  advance  was  suspended  by  order  of  this  Conmilsslon.  Com- 
plaints were  filed  attacking  both  the  actual  and  proposed  advances  from 
tht*  Ilarrisburg  field  to  Chicago  and  iwints  beyond,  particularly  to  Mil- 
waukee. After  full  hearing  and  Investigation,  Held;  (a)  That  the  advance 
of  7  cents  per  ton  Is  not  found  to  be  unreasonable  or  unjustly  discriminatory 
nor  to  subject  the  Ilarrisburg  field.  Milwaukee,  or  the  traffic  In  question, 
to  any  un4lue  or  unreasonable  preference  or  disadvantage,  (b)  That  the 
defendants  ha\e  sustainwl  the  burden  of  proving  the  propriety  of  the  pro- 
I)os4»il  advance  of  3  cents  per  ton.  Orders  will  be  Issued  dismissing  the 
c<»ui plaint  and  vacating  the  orders  of  suspension. 

J/.  F,  (inllagher  for  shippers  and  complainant. 
Rohert  ./.  Cary  and  John  F.  Finerty^  ;>.,  for  Cleveland,  Cincin- 
nati, Chicago  Sc  St.  Louis  Railway  Company. 

6'.  C,  Wright  for  Chicago  &  North  Western  Railway  Company. 
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Report  of  the  Coai  mission. 

Meter,  Commissioner: 

The  matters  involved  in  these  cases  are  interrelated,  they  were 
beard  together,  and  disposition  of  them  will  be  made  in  one  repoil. 
Investigation  and  Suspension  Dockets  Nos.  52  and  52-A  concern  an 
attempted  advance  of  3  cents  per  ton  in  the  interstate  rates  on  bitu- 
minous coal  from  the  Ilarrisburg  field  in  Saline  county,  in  southern 
Illinois,  to  Chicago  and  to  points  beyond.  These  increased  rates 
were  proposed  to  be  effective  July  20  and  23  and  November  16,  1911, 
in  certain  scliedules  filed  by  the  Cleveland,  Cincinnati,  Chicago  4 
St  Louis  Railway  Company,  which  were  suspended  by  orders  of  the 
Commission.  The  complaint  of  the  Elmore-Benjamin  Coal  Com- 
pany, a  corporation  with  principal  place  of  business  at  Milwaukee, 
Wis.,  attacks  the  reasonableness  of  an  advance  of  7  cents  per  ton, 
effective  June  22, 1911,  in  the  joint  rate  fn)m  said  field  to  Milwaukee. 
Separation  is  asked  in  this  case  in  the  amount  of  $3.48. 

The.se  proceedings  considered  together  question  the  reasonableness 
of  a  total  advance  of  10  cents  per  ton,  7  cents  actual  and  3  cents  pro- 
posed, in  the  rates  on  bituminous  coal  from  the  Harrisburg  field  in 
southern  Illinois  to  Chicago  and  to  points  beyond,  particularly  to 
Milwaukee.  The  n)ute  of  movement  to  (^hicago  is  via  the  Cleveland, 
Cincinnati,  Chicago  &  St.  I»uis  Railway  fn>m  the  Harrisburg  field 
to  Danville,  111.,  and  the  Chicago,  Indiana  &  Southern  Railroad 
through  a  portion  of  the  state  of  Indiana  and  thence  back  into 
Illinois  to  Chicago.  From  Chicago  to  Milwaukee  the  route  is  via  the 
Chicago  &  North  Western  Railway. 

Mining  on  a  large  scale  in  the  Harrisburg  field  dates  from  the  year 
1905.  Practically  all  the  mines  in  that  district  are  served  by  the 
Big  Four  Railroad,  and  since  100<)  carriers  affiliated  with  the  New 
York  Central  system  have  maintained  rates  therefrom  to  Chicago 
proper,  and  since  lf»OH,  for  l)eyond,  which  are  at  least  3  cents  per  Um 
lower  than  rates  via  other  carriers  serving  mines  in  the  coal  measures 
in  Williamson  and  Franklin  counties  immediatelv  to  tlie  west  of 
Saline  county  and  ueologically  identical  therewith.  It  ap[>ears  from 
the  testimonv  that  the  reason  for  this  discrimination  in  favor  of  the 

m 

Harrisburg  district  was  the  difference  in  the  mining  wage  paid  in 
the  two  districts.  However  this  may  l)e,  it  also  appears  that  a  large 
portion  of  the  lump  coal  produced  in  the  Harrisburg  district  is  am- 
sumed  by  vari«>us  carritM>  as  nnnpany  fuel,  and  that  th«»  major  por- 
tion of  the  coal  that  st'eks  (commercial  markets  at  Chicago  and  Mil- 
waukee is  slack  or  sci-eenings.  The  differential  in  favor  of  the  Har- 
risburg district  has  never  lieen  acquiesced  in  by  the  coal  operators  in 
competitive  districts  and  the  advance  suspended  in  Investigation  and 
Sus{)ension  Dockets  Nos.  52  and  52-A  was  initiated  b}'  the  New  York 
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Central  lines  for  the  purpose  of  removing  this  discrimination,  the 
wage  scale  applicable  to  mining  in  the  three  counties  having  been 
equalized  within  the  last  two  years. 

The  rates  to  Chicago  from  the  various  coal  mines  in  Illinois  and 
Indiana  are  adjusted  with  relation  to  one  another,  regard  being  had 
to  distances,  competitive  conditions,  and,  in  some  cases,  to  the  quality 
of  the  coal.  In  1910,  the  railroad  and  warehouse  commission  of 
Illinois  made  an  investigation  of  all  intrastate  rates  on  coal  from 
the  various  Illinois  districts  to  Chicago,  the  carriers  interested  in 
such  rates  having  published  advances  ranging  from  10  to  12  cents  per 
ton,  which  they  suspended  at  the  request  of  that  commission.  Fol- 
lowing such  invest  i<:]^ation,  the  commission  decided  that  the  carriers 
might  advance  their  rate  7  cents  from  all  points  in  Illinois,  except 
from  the  southern  Illinois  territory  where  an  advance  of  8^  cents 
was  authorized.  The  carriers,  however,  agreed  that  the  advance 
should  be  uniform  throughout  the  various  fields  and  increased  the 
southern  Illinois  rate  7  cents  instead  of  8J  cents.  The  rates  from 
the  Harrisburg  district  by  way  of  the  carriers  here  defendant,  al- 
though interstate,  were  advanced  at  the  same  time  and  in  the  same 
measure  as  the  rates  from  other  Illinois  fields.  Protest  was  made 
to  this  Commission  against  the  7-cent  advance  from  the  Harrisburg 
district,  as  applied  to  the  joint  rate  to  Milwaukee,  but  the  Commi.s- 
sion  declined  to  suspend  and  this  advanced  rate  became  effective  as 
published. 

The  general  rule  of  the  carriers  with  respect  to  rates  from  the  vari- 
ous coal  fields  to  Chicago  proper  and  for  beyond  is  to  make  the  pro- 
portional rate  10  cents  less  than  the  local  rate.  On  November  30, 
1910,  the  rates  from  Williamson  and  Franklin  county  mines  to 
Chicago  were  08  cents  local  and  88  cents  proportional.  The  average 
distance  from  these  mines  to  Chicago  is  about  315  miles  and  the 
local  rate  yielded  an  average  rate  per  ton  per  mile  of  3.2  mills,  the 
proportional  rate  resulting  in  an  average  yield  per  ton  per  mile  of 
2.9  mills.  At  the  same  time  the  rates  from  the  Harrisburg  district 
in  Saline  country,  approximately  320  miles  from  Chicago,  were  95 
cents  local  and  85  cents  proportional.  These  rates  yielded  the  car- 
riers revenues  of  2.9  mills  per  ton  per  mile  on  coal  stopping  at 
Chicago  and  2.6  mills  per  ton  per  mile  on  coal  going  beyond  that 
point.  The  advance  of  7  cents  per  ton,  effective  in  December,  1910, 
by  permission  of  the  Illinois  commission,  resulted  in  rates  from  the 
Williamson-Franklin  county  district  of  $1.05  and  95  cents  per  ton 
on  local  and  proportional  business,  respectively.  The  revenues  re- 
ceived by  the  carriers  under  these  rates  were  3.4  mills  per  ton  per 
mile  and  3.1  mills  per  ton  per  mile.  From  the  Harrisburg  district 
via  the  lines  of  the  defendants,  the  present  rates  to  Chicago,  local 
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and  proportional,  are  $1.02  and  92  cents  per  ton,  resulting  in  ton- 
mile  earnings  of  3.2  mills  and  2.8  mills.  The  suspended  advance  of 
3  cents  from  this  district  would  result  in  local  and  proportional  rates 
of  $1.05  and  95  cents  per  ton  which  would  yield  the  carriers  ton*mile 
earnings  of  3.3  and  2.9  mills,  respectively.  These  rates  and  ton-mile 
earnings  are  compared  on  the  same  basis,  covering  th^  total  haul, 
with  no  deduction  for  terminal  charges  or  other  expenses  to  the 
carriers.  The  through  rate  to  Milwaukee  is  the  proportional  rate 
to  Chicago,  plus  the  local  rate  of  the  North  Western  line  of  60  cents 
per  ton,  and  joint  through  rates  are  published  on  this  basis  of 
division. 

In  this  connection  it  should  be  stated  that  the  increase  of  10  cents 
in  the  rate  to  Chicago,  the  aforesaid  advances  of  7  and  3  cents,  was 
not  applied  to  the  joint  through  rate  to  Milwaukee  until  June«  1911, 
and  that  from  I>ecember  1  to  10,  1910.  the  rates  from  the  Harrisburg 
district  to  Chicago  were  $1.05  and  95  cents  local  and  proportional,  an 
advance  of  10  cents  that  was  corrected  to  7  cents  on  the  latter  date. 
It  appears,  therefore,  that  for  something  over  six  months  the  joint 
through  rate  to  Milwaukee  was  7  cents  a  ton  less  than  the  sum  of  the 
proportional  rate  from  Harrisburg  to  Chicago  plus  the  local  beyond, 
and  for  aljout  10  days  the  difference  was  10  cents. 

The  testimony  introduced  by  complainants  in  these  cases  was 
largely  addressed  to  the  commercial  competition  which  coal  from  the 
Harrisburg  district  meets  at  Chicago  and  Milwaukee.  At  Milwaukee 
this  competition  is  from  what  may  be  called  Appalachian  coal,  which 
moves  by  rail  from  the  mines  to  the  lower  lake  ports  and  thence  by 
vessel.  The  allegations  of  the  complaint  indicate  that  this  coal  is 
delivered  at  Milwaukee  at  a  total  rate  very  much  lower  than  the 
former  rate  of  $1.45  from  the  Harrisburg  district.  It  developed  at 
the  hearing,  however,  that  the  all-rail  rate  from  Harrisburg  to  Mil- 
waukee embraces  services  not  included  under  the  rail-and-lake  com- 
bination from  the  Appalachian  Mountains  to  Milwaukee,  and  that 
the  total  cost  of  getting  a  ton  of  coal  from  the  Pittsburg  or  eastern 
districts  to  Milwaukee  was  not  simply  the  sum  of  the  rail  rates  from 
the  eastern  mines  to  the  lower  lake  ports  plus  the  lake  rate  to  Mil- 
waukee, whatever  that  might  be,  but  involve<l  the  cost  of  unloading 
the  vessel  at  the  dock  at  Milwaukee,  loading  i*ars  frrmi  the  stores  at 
the  dock  and  switching  from  the  dock  to  the  required  deliveries. 

Coal  from  the  Harrisburg  field  appears  to  l)e  of  fairly  high  gr^de 
as  ronipared  with  Indiana-Illinois  (*oal  generally.  Indeed  it  may  he 
stated  that  it  is  c»n  the  whole  of  superior  quality,  but  it  can  not  be 
stored  like  eastern  coal  without  deterioration  and  it  does  not  rank 
as  high  in  heat- producing  power  as  ooal  from  the  eastern  districts 
with  which  it  competes 
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However,  it  is  obvious  that  many  of  these  considerations  detailed 
in  the  testimony  can  have  only  a  slight  and  indirect  influence  in 
arriving  at  a  judgment  regarding  the  rates  under  attack.  As  before 
shown,  the  present  and  proposed  rates  from  the  Harrisburg  district 
compare  favorably  with  those  from  the  Williamson  and  Franklin 
county  district  immediately  to  the  west,  and  all  of  them  yield  reve- 
nues to  the  carriers  which,  on  the  ton-mile  basis,  can  not  be  called 
excessive.  Evidence  introduced  on  behalf  of  the  complainants  de- 
scribed the  competition  of  the  various  coal  fields  in  the  Chicago 
market.  The  object  of  much  of  this  testimony  appeared  to  be  an 
effort  to  show  the  disadvantages  suffered  by  the  producers  of  coal  in 
the  Harrisburg  field  because  of  lower  rates  from  other  fields  nearer 
to  Chicago.  Without  examining  the  rates  from  all  the  various  fields 
in  Illinois  and  Indiana  it  may  be  stated  generally  that  the  suspended 
rates  from  the  Harrisburg  field  are  relatively  lower  than  the  rates  from 
many  of  the  competing  fields.  The  Duquoin  field  which  is  somewhat 
west  and  north  of  the  Franklin  and  Williamson  county  field  and  288 
miles  from  Chicago  has  a  rate  of  97  cents  to  that  city.  This  rate  as 
ripplied  to  the  mine  furnishing  the  great  body  of  the  movement  yields 
the  Illinois  Central  Railroad  a  revenue  per  ton  per  mile  of  3.36  mills; 
and  the  average  rate  from  De  Soto,  Duquoin,  and  Pinkneyville  is 
3.27  mills.  Viewing  the  coal  fields  in  Saline,  Williamson,  and  Frank- 
lin counties  as  a  unit  in  their  relation  to  the  Chicago  market,  or 
Chicago  as  a  distributing  center,  the  suspended  advance  of  3  cents, 
from  $1.02  to  $1.05,  from  Harrisburg  and  other  Saline  county  mines, 
would  place  the  latter  on  a  footing  of  equality  with  mines  in  the  other 
two  counties  so  far  as  the  freight  rate  is  concerned.  Our  attention 
has  not  been  called  to  any  valid  consideration,  and  we  know  of  no 
considerations  which  would  entitle  Saline  county  to  more  favorable 
rates  to  Chicago  and  Milwaukee  than  Williamson  and  Franklin 
counties.  Nor  can  we  justly  condemn  the  proposed  rate  as  unreason- 
able of  itself.  This  applies  to  the  joint  rate  from  Harrisburg  to  Mil- 
waukee as  well  as  the  rate  to  Chicago  so  far  as  the  former  is  deter- 
mined by  the  latter,  but  we  express  no  opinion  with  reference  to  the 
rate  of  00  cents  from  Chicago  to  Milwaukee,  either  as  a  local  rate  or, 
as  in  this  case,  a  part  of  a  joint  through  rate.  The  relation  of  that 
rate  to  many  other  rates,  as  a  basing  rate,  is  such  that  we  can  not 
pass  upon  it  in  a  collateral  proceeding  of  this  character. 

The  evidence  shows  that  while  theoretically  the  rate  of  $1.05  will 
apply  to  all  grades  of  bituminous  coal,  just  as  the  rate  of  $1.02  now 
applies,  as  a  practical  matter  this  rate  applies  chiefly  to  the  lowest 
grades  of  coal — slack  and  screenings — which  constitute  about  95  per 
cent  of  the  shipments  from  Harrisburg  to  Chicago. 
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Upon  consideration  of  all  the  circumstances  and  conditions  in- 
volved in  these  cases,  we  are  of  the  opinion  that  the  defendants  have 
sustained  the  burden  of  proving  the  propriety  of  the  proposed  ad- 
vance of  3  cents  per  ton,  and  that  the  increase  of  7  cents  per  ton  now 
in  effect  is  not  unreasonable  or  unjustly  discriminatory,  nor  does  it 
subject  the  Harrisburg  field,  Milwaukee,  or  the  traffic  in  question  to 
any  undue  or  unreasonable  prejudice  or  disadvantage.  Orders  will 
be  issued  vacating  the  orders  of  suspension  entered  in  Miese  proceed- 
ings and  dismissing  the  complaint  of  the  Elmore-Benjamin  Coal 
Company. 


•  ♦• 


No.  3911. 
LAMB,  McGKEGOR  &  COMPANY 

V. 

CHICAGO  &  NORTH  WESTERN  RAILWAY  COMPANY  ET  AL. 


SuhmiiUd  May  t4t  191  J.    Decided  FOfruary  5,  191  f. 


1.  A  mixed  carload  ahipment  of  wheat  and  flaxseed  from  Ksmond,  8.  Dak«,  to 
Minneapolii),  Minn.,  found  to  have  been  overcharged. 

t.  The  law  contemplates  that  an  award  of  reparation  tfhall  be  maile  to  the  person 
actually  ilamaged.  The  complainant  in  thin  i«se  having  suffered  no  injury 
and  having  no  legal  interest  in  the  amount  of  overcharge,  the  Commisuon 
iran  make  no  award  of  reparation.     Complaint  dismissed. 

T.  A.  McGrath  for  complainant. 
A.  M.  J^efUon  for  defendantn. 

Report  of  the  Commission. 

Bt  the  Commission: 

The  coniplainant  is  a  corporation  engaged  in  the  grain  commiasion 

business  at  Minneapolis,  Minn.    Its  petition,  filed  March  7,  1911, 

alleges  that  it  has  been  subjected  by  defendants  to  the  exaction  of 

unjust  and  unreasonable  rates  for  the  transportation  of  a  mixed 

carload  of  wheat  and  flaxseed  from  Esmond,  S.  Dak.,  to  Minneapolis. 

Reparation  is  asked. 
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On  July  18,  1910,  one  A.  N.  Barber  shipped  from  Esmond  to 
Minneapolis  via  the  Chicago  So  North  Western  and  Chicago,  St  Paid, 
Minneapolis  &  Omaha  Railways  a  mixed  carload  shipment  consisting 
of  60,000  pounds  of  wheat  and  7,430  pounds  of  flaxseed,  both  com- 
modities being  loaded  in  the  same  car  and  separated  by  a  bulkhead 
of  boards. 

The  shipment  was  consigned  to  complainant,  who  paid  charges 
thereon  in  the  total  sum  of  $127.50,  based  on  a  rate  of  13^  cents  upon 
60,000  pounds  of  wheat,  and  a  rate  of  15^  cents  on  a  minimum  of 
30,000  pounds  of  flaxseed.  These  charges  were  paid  to  defendants 
by  the  complainant,  who  recharged  the  full  amount  thereof  to  the 
said  Barber  in  settlement  of  account  with  him. 

At  the  time  the  shipments  moved  the  rate  on  wheat  in  carloads 
from  Esmond  to  Minneapolis  was  13^  cents.  The  rate  on  flaxseed 
in  carloads,  minimum  30,000  pounds,  was  15^  cents.  The  less-than-* 
carload  rate  on  flaxseed  was  37  cents.  The  tariff  naming  the  rates 
stated  was  subject  to  regulations  published  in  western  trunk  line 
tariff,  I.  C.  C.  No.  A-122,  which  contained  the  following  rule: 

Grain,  mixed  c.  l.,  or  ^ain  and  seeds,  mixed  c.  I.  On  shipments  of  mixed 
carioads  of  graiu,  mixed  carloads  of  grain  and  seeds,  except  garden  seed,  and 
of  mixed  carloads  of  seeds,  except  garden  seed,  from  one  consignor  to  one 
consignee,  provided  that  all  or  all  hut  one  of  the  different  kinds  of  grain  or 
seed  are  saclved,  except  that  on  mixed  carloads  of  grain,  vis,  com,  oats,  wheat, 
rye,  or  hurley,  hulkheads  may  t>e  used  to  separate  the  grain,  provided  ship- 
ments are  made  at  owner's  risk  of  mixing,  and  the  partitions  are  provided 
hy  or  at  the  expense  of  the  shippers.  Highest  carload  rate  and  minimum  weight 
applicable  on  the  grain  or  seed  contained  in  the  car  will  be  ctiarged  on  the 
entire  c.  1. 

Under  their  construction  of  this  rule  the  defendants  assessed  the 
charges  as  stated  above.  The  rule  did  not  permit  the  bulkhead- 
ing  of  wheat  and  flaxseed  unless  one  or  the  other  was  sacked,  the 
object  of  such  separation  being  to  prevent  the  mixing  of  the  grains 
while  in  transit.  We  do  not  find,  however,  any  authority 
for  the  exaction  of  rates  on  the  flaxseed  on  basis  of  a  carload 
minimum.  The  rule  did  not  permit  the  shipment  of  the  two  com- 
modities in  bulk  in  the  same  car,  but  having  been  so  loaded  by  the 
consignor  and  having  been  accepted  by  the  carrier's  agent  and  hauled 
from  Esmond  to  Minneapolis,  the  duty  of  the  defendants  was  to 
charge  therefor  in  accordance  with  their  published  tariffs. 

Upon  the  record  we  are  of  the  opinion  and  find  that  the  shipment 
was  overcharged  to  the  extent  that  charges  assessed  on  the  flaxseed 
at  the  carload  rate  and  minimum  rate  exceeded  the  charges  that 
would  have  accrued  had  the  less-than-carload  rate  of  37  cents  been 
applied  on  the  actual  weight  of  7,430  pounds.  Upon  this  basis  the 
overcharge  amounts  to  $19.0L 
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The  complaint  asks  reparation  and  the  prayer  is  that  the  Commis- 
sion require  the  defendants  to  make  reparation  to  the  complain- 
ant. This  we  can  not  do.  It  clearly  appears  by  complainant's  testi- 
mony at  the  hearing  that  it  had  no  legal  interest  in  any  award  that 
might  be  made;  that  its  only  authority  for  filing  the  petition  was 
a  protest  made  to  it  by  Barber  respecting  the  freight  charges  on  the 
shipment.  The  law  contemplates  that  an  award  of  reparation  shall 
be  made  to  the  party  actually  injured.  So  far  as  the  record  indi- 
cates, Barber,  the  consignor,  was  the  injured  party  in  this  transac- 
tion. As  he  is  not  a  party  to  the  complaint,  we  can  make  no  order 
of  reparation  upon  the  record  as  presented.  The  defendants  should, 
however,  ascertain  the  party  rightly  entitled  to  the  overcharge  found 
and  refund  the  same  to  him  without  an  order  from  the  Commission. 

The  rule  in  the  western  trunk  line  tariff  referred  to  above,  as 
republished  in  subsequent  issues,  has  been  amended  so  as  to  permit 
the  bulkheading  of  wheat  and  flaxseed,  and  specifies  that  a  charge 
of  $5  above  the  rate  shall  be  made  therefor.  No  question  is  made  of 
the  reasonableness  of  the  rates  involved,  and  therefore  no  order  for 
the  future  will  be  made. 

The  complaint  must  be  dismissed,  and  an  order  will  be  entered 
accordingly. 
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No.  3919. 
McLEAN  LUMBER  COMPANY 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY  ET  AL. 


Submitted  July  5,  IVJl.     Decided  February  5.  1912. 


1.  The  fact  that  a  certain  rate  is  in  eflfect  via  the  lines  of  one  carrier  is  not 

of  itself  proof  of  uureasomtbleness  of  a  higher  rate  via  a  competing  line. 

2.  Where  a  shipper's  bill  of  lading  contains  instructions  both  as  to  route  and 

rate,  and  the  rate  is  not  applicable  over  any  route  of  the  receiving  car- 
rier, but  is  applicable  over  the  route  of  a  rival  line  to  which  shipper 
might  have  delivered  the  shipment  had  he  so  elected,  the  receiving  carrier 
may  forward  the  shipment  over  Its  own  line  at  the  rate  lawfully  ap- 
plicable, it  not  being  obligated  to  turn  the  traffic  over  to  Its  competitor. 

3.  Joint  rates  on  hardwood  lumber  from  North  Birmingham,  Ala.,  to  Phila- 

delphia, Pa.,  and  New  Brunswick,  N.  J.,  found  unreasonable  so  far  aa 
they  exceed  by  more  than  2  cents  per  100  pounds  the  rates  contem- 
poraneously in  eflfect  on  yellow-pine  lumber  between  the  same  points. 

Arthur  B.  Hayes  for  complainant. 

N.  W,  Proctor  for  Louisville  &  Nashville  Railroad  Company, 

Report  of  the  Commission. 

By  tiie  Commission: 

The  oomphiinant  is  a  corporation  engaged  at  Chattanooga,  Tenn., 
in  the  lumber  trade.  By  petition,  filed  March  7,  1911,  it  alleges  that 
rates  charged  by  defendants  for  the  transportation  of  two  carloads 
of  hardwood  lumber  from  North  Birmingham,  Ala.,  to  Philadelphia, 
Pa.,  and  New  Brunswick,  N.  J.,  were  unreasonable  and  unduly 
prejudicial  so  far  as  tliey  exceeded  the  rates  contemporaneously  in 
effect  on  yellow-pine  lumber.    Reparation  is  asked. 

On  August  5,  1909,  the  complainant  delivered  to  the  Louisville  & 
Nashville  Railroad  at  North  Birmingham  one  car  of  oak  lumber 
accompanied  by  shipping  orders  reading  as  follows: 

ConRljniiHl  to  F.  R.  Cterry  Co..  Gerry's  switch.  Destination :  Philadelphia, 
state  of  Penna.    Route :  Star  Union  Line,  Phila.  &  Reading,  Penna. 

In  the  space  on  the  form  for  entering  the  rate  was  written  "29^.'* 
The  shipment  weighed  76,200  pounds,  and  moved  via  the  Louisville 
8l  Nashville  Railroad  to  Cincinnati,  Ohio.,  thence  via  the  Pittsburgh, 
Cincinnati,  Chicago  &  St.  Louis  Railway;  Pennsylvania  Railroad; 
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and  Philadelphia  A  Reading  Railway  to  Philadelphia.  The  latter 
carrier,  which  was  not  represented  at  the  hearing,  filed  an  answer  to 
the  complaint  in  which  it  says  that  it  received  the  car  at  Harrisburg, 
Pa. ;  and,  having  no  information  as  to  the  location  of  Gerry's  switchi 
forwarded  it  to  its  general  delivery  station  at  Willow  and  Noble 
streets,  in  Philadelphia;  that  the  charges  to  its  station  in  Phila- 
delphia were  $281.94;  that  after  arrival  of  the  car  it  learned  that 
the  car  was  intended  for  the  Frederick  R.  Gerry  Company,  a  firm 
having  a  siding  on  the  Baltimore  &  Ohio  Railroad  in  Philadelphia; 
that  this  firm  requested  delivery  on  said  siding,  and  that  the  car  was 
moved  there  at  an  additional  charge  of  $9.58  for  Philadelphia  A 
Reading  switching  and  $30.48  for  the  Baltimore  A  Ohio  movement, 
which,  together  with  charges  of  $281.94  to  Philadelpliia,  aggregated 
a  total  of  $321.95  on  the  shipment,  which  amount  the  record  shows 
was  collected  by  the  Philadelphia  A  Reading  Railway  from  the 
consignee. 

The  otlier  shipment,  consisting  of  a  carload  of  poplar  lumber,  was 
delivered  by  complainant  to  the  Louisville  A  Nashville  at  North 
Birmingham  on  July  30,  1909,  consigned  to  New  Brunswick.  The 
shipping  directions  given  by  complainant  specifically  routed  this 
car  ''  Star  Union  line  and  Penna.  Ry.^  In  the  .space  on  the  form 
for  the  rate  was  inserted  ^^  31  cents.^'  The  car  moved  via  the  Louis- 
ville A  Nashville  to  Cincinnati,  thenoe  via  Pittsburgh,  Cincinnati, 
Chicago  A  St  Louis  and  Pennsylvania  railroads  to  destination. 
Charges  in  the  sum  of  $227.76,  based  on  a  rate  of  39  cents  applied  to 
the  weight  of  58,400  pounds,  were  collected  from  the  consignee. 

Complainant's  vice-president  has  filed  in  the  record  an  affidavit 
that  complainant  paid  the  freight  charges  to  the  consignee  and  there- 
fore is  the  party  entitled  to  any  award  of  reparation  which  may  be 
made. 

At  the  time  these  shipments  moved,  botli  the  Louisville  A  Nash- 
ville Railroad  and  the  Southern  Railway  and  its  connections  pub- 
lished from  North  Birmingham  joint  commodity  rates  of  29  cents  on 
yellow-pine  lumber  to  Philadelphia  and  31  cents  to  New  Brunswick. 
Under  the  Southern's  tariff  these  rates  were  applicable  on  hardwood 
lumber,  but  the  I^ouisville  A  Nashville's  tariff  did  not  include  the 
hardwoods.  Consequently  the  lawful  rate  which  should  have  been 
applied  was  the  joint  sixth  class  rate  of  54  cents.  Contemporane- 
ously, however,  the  Louisville  A  Nashville  had  a  rate  of  20  cents  on 
hardwood  lumber  to  Cincinnati,  while  the  northern  carriers  had 
from  Cincinnati  rates  of  17  cents  to  Philadelphia  and  19  cents  to 
New  Brunswick,  applicable  on  hardwoods.  The  aggregate  of  such 
intermediate  rates,  37  cents  and  89  cents,  were  assessed  on  the  ship- 
ments to  Philadelphia  and  New  Brunswick,  respectively. 
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The  complainant's  contention  that  charges  should  have  been  as- 
sessed on  a  rate  of  29  cents  to  Philadelphia  and  81  cents  to  New 
Brunswick  is  based  on  two  propositions:  First,  that  the  I/)uisville  & 
Nashville  Railroad  should,  like  the  Southern  Railway,  make  as  low 
a  rate  on  hardwood  lumber  as  on  yellow  pine,  and  that  its  failure  to 
do  so  was,  and  is,  discriminatory.  Second,  that  the  shipments  were 
made  over  the  lines  of  defendant  railways  because  the  agent  of 
initial  carrier  quoted  rates  of  29  and  31  cents,  respectively. 

The  defendant  Louisville  &  Nashville  Railroad  replied  to  the  first 
of  these  propositions  by  saying  that  the  legal  rate  applicable  on 
both  of  the  shipments  was  54  cents,  and  that  its  agent  erroneously 
billed  the  shipments  to  Cincinnati  at  the  local  rate  of  20  cents,  ap- 
plicable on  hardwood  lumber.  It  denies  that  it  is  in  any  manner 
obligated  to  apply  via  its  line  as  low  a  rate  as  that  via  competing 
lines,  and  denies  that  its  failure  to  do  so  is  in  any  way  prejudicial. 
It  admits,  however,  that  there  was  a  lower  combination  of  inter- 
mediate commodity  rates,  and  expresses  its  willingness  to  establish 
joint  rates  equal  to  the  sum  of  such  intermediate  rates.  This  de- 
fendant further  says  that  the  rates  from  southern  mill  points  to 
northern  points  on  yellow-pine  lumber  are  fixed  by  the  lines  running 
in  an  easterly  and  westerly  direction;  that  in  order  to  compete  for 
this  traffic  it  has  been  compelled  to  equalize,  so  far  as  possible,  via 
the  Ohio  River  gateways,  the  rates  of  its  competitors,  and  in  so 
doing  has  been  compelled  to  accept  very  low  and  unsatisfactory  pro- 
portions solely  because  of  competitive  conditions;  that  the  prepon- 
derance of  timber  in  Alabama,  Georgia,  and  Florida  is  yellow  pine, 
only  a  small  portion  being  hardwoods;  that  the  movement  of  the 
latter  is  small,  creating  no  such  competitive  conditions  as  are  forced 
upon  it  by  the  low  rates  on  yellow  pine.  In  short,  it  declines  to  meet 
the  low  rate  applied  by  its  competitors  on  hardwood  lumber. 

As  to  the  second  proposition,  the  defendant  admits  that  its  agent 
should  not  have  accepted  the  bills  of  lading  with  the  aforementioned 
rates  inserted  therein.  It  denies,  however,  that  it  made  the  quota- 
tions as  alleged  by  complainant. 

The  Commission  has  ruled  that  where  a  shipper,  having  written 
specific  routing  instructions  in  the  bill  of  lading,  also  inserts  a  rate 
which  he  expects  to  have  applied,  and  the  rate  so  entered  in  the  bill 
of  lading  does  not  apply  via  the  route  specified,  but  is  lawfully 
applicable  via  another  route,  it  is  the  duty  of  the  carrier  to  send  the 
shipment  via  the  route  over  which  such  rate  applies  unless  a  lower 
rate  is  applicable  via  the  route  specified  by  shipper.  Conference 
Rulincjs  Bulletin  No.  5,  rule  214  (t).  At  the  hearing  the  complain- 
ant sought  to  invoke  the  application  of  this  rule  to  the  circumstances 
of  this  case.    This  rule  has  reference  to  a  situation  in  which  the 
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initial  carrier  has  a  discreticm  or  control  in  the  matter  of  rooting; 
that  is,  to  a  situation  where  it  is  possible  for  it  to  forward  the  ship- 
ment over  a  route  via  which  the  rate  entered  in  the  bill  of  lading  is 
lawfully  applicable  though  not  applicable  over  the  route  specifically 
indicated  by  the  shipper.  The  rule  does  not  contemplate  that  the 
initial  carrier  to  whom  a  shipment  has  been  delivered  shall  be 
required  to  ascertain  if  a  competing  line  can  carry  the  shipment  at  a 
less  rate,  and  in  that  event  turn  it  over  to  such  line.  The  route  over 
which  the  shipments  in  this  case  might  have  been  forwarded  was  a 
direct  one  from  North  Birmingham  and  complainant  might  have 
availed  itself  of  the  lower  rate  by  delivering  the  shipments  to  the 
proper  carrier  at  point  of  origin.  Having  delivered  them  to  the 
Louisville  &  Nashville  the  latter  road  was  under  no  obligation  to 
deliver  them  to  its  competitor,  and  consequently  is  not  chargeable 
with  misrouting  as  contemplated  in  the  Commission's  rule.  No 
evidence  was  introduced  by  complainant  in  support  of  its  allegation 
that  the  Louisville  &  Nashville  quoted  the  lower  rates  as  being  appli- 
cable via  its  line,  nor  would  it  have  been  material,  since  the  lawfully 
established  rate  is  the  rate  that  must  be  applied  notwithstanding  the 
erroneous  quotation  of  other  rates.  Poor  Grain  Co.  v.  (7.,  B.  dt  Q. 
R.  R.  Co.,  VI  I.  C.  C.  Rep.,  418. 

It  is  true  that  the  defendants)  did  not  meet  through  the  Cincinnati 
gateway  tlie  lower  rates  applicable  via  the  Southern  Railway  and  its 
connections,  and  that  the  joint  through  class  rate  of  54  cents  was  the 
only  rate  lawfully  applicable.  The  Louisville  &  Nashville  admits 
the  evident  fact  that  the  class  rate  was  unreasonable  to  the  extent  it 
exceeded  the  sum  of  the  intermediate  commodity  rates,  but  there  \f^ 
still  another  aspect  to  be  considered  in  the  establishment  of  joint 
rates.  The  local  rates  of  the  carriers  north  of  Cincinnati  of  17  cents 
to  Philadelphia  and  19  cents  to  New  Rrunswick  un>  applicable  on 
both  hardwoods  and  yellow  pine  without  distinction  as  to  the  kind 
of  wood.  The  IxHiisville  &  Nashville^s  rate  to  Cincinnati  is  20  cents 
on  hardwoods  and  18  cents  on  yellow  pine.  It  is,  of  course,  not 
nM|uired  that  rates  shall  be  the  same  over  all  lines  between  the  same 
points,  and  a  lower  rate  via  the  lines  of  one  carrier  is  not  of  itself 
proof  of  the  unreasonableness  of  a  higher  rate  via  a  competing  line; 
but  in  this  case  the  establishment  of  joint  rates  on  hardwoods  via 
Cincinnati  equal  to  tlie  intermediate  rates,  as  proposed  by  the  Louis- 
ville &  Nashville,  would  have  the  result  of  establishing  joint  rates  on 
hardwoods  which  would  be  8  cents  higher  than  on  yellow  pine. 
Since  the  carriers  north  of  Cincinnati  make  no  distinction  in  the 
rates  on  the  different  woods,  and  since  the  defendant  carrier  south 
makes  a  difference  of  only  2  cents  in  its  local  rate  to  Cincinnati,  it 
appears  that  the  carriers  can  not  consistently  with  their  own  showing 
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make  the  joint  rate  on  hardwood  higher  by  more  than  the  difference 
in  the  locals  south  of  Cincinnati,  which  is  2  cents  per  100  pounds. 

Upon  consideration  of  the  facts  it  is  the  finding  and  conclusion  of 
the  Commission  that  reasonable  joint  rates  for  the  transportation  of 
hardwood  lumber  from  North  Birmingham,  Ala.,  through  Cincin- 
nati to  Philadelphia,  Pa.,  and  New  Brunswick,  N.  J.,  should  not 
exceed  31  cents  and  33  cents,  respectively.  The  terminal  switching 
charges  on  the  car  to  Philadelphia  were  properly  assessed  in  accord- 
ance with  the  tariff  provisions,  and  no  question  is  made  of  their 
reasonableness.  Had  complainant  properly  routed  the  shipment  they 
would  not  have  been  incurred. 

We  further  find  that  complainant  made  the  shipments  in  accord- 
ance with  the  above  statement  of  facts  and  paid  charges  thereon 
at  the  rates  found  herein  to  have  been  unreasonable ;  that  complainant 
has  been  damaged  to  the  extent  of  the  difference  between  the  amount 
which  it  did  pay  and  the  amount  which  it  would  have  paid  had  the 
rates  above  found  reasonable  been  applied;  that  complainant  is 
therefore  entitled  to  reparation  in  the  sum  of  $45.72  on  the  car  to 
Philadelphia  and  $35.04  on  the  car  to  New  Brunswick,  with  interest 
from  September  7,  1909.  The  carriers  will  be  required  to  establish 
and  maintain  for  a  period  of  two  years  rates  on  hardwood  lumber 
from  North  Birmingham,  Ala.,  through  Cincinnati  to  Philadelphia, 
Pa.,  and  New  Brunswick,  N.  J.,  which  shall  not  exceed  by  more  than 
2  cents  the  rates  contemporaneously  in  effect  on  yellow  pine.  An 
order  will  be  entered  in  accordance  with  these  conclusions, 
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No.  3567. 
RALSTON  TOWNSITE  COMPANY  ET  AL. 

V. 

MISSOURI  PACIFIC  RAILWAY  COMPANY, 


Bubmiticd  November  4,  t91L    Decided  February  5, 191Z. 


Upon  an  application  to  the  rommlRalon  to  require  defondnnt  to  conatrnct,  main- 
tain, and  operate  a  sidetrack  and  switch  connection  between  defendant's 
railroad  and  a  sidetrack  leading  to  complainants*  industries,  baaed  upon  an 
alleged  contract ;  Held,  Tbat  tbe  Commission  has  no  power  to  enforce  tbe 
specific  performance  of  an  agreement  of  this  nature;  nor  to  make  an  order 
compelling  tbe  defendant  to  constnict  and  o|>orate  a  private  sidetrack. 

Byron  G.  Burbank  and  Jam€%  11.  Adams  for  complainants. 
James  C.  Jeffery^  H.  J.  Campbell^  and  Henry  G.  Ilerbel  for  de- 
fendant. 

Report  of  the  Commission. 

Bt  the  Commission  : 

The  Ralston  Townsite  Company,  a  corporation,  began  the  de- 
velopment of  Ralston,  Nebr.,  as  an  industrial  center,  and  in  the 
progress  of  this  undertaking  succeeded  in  locating  upon  its  property 
certain  manufacturing  enterprises,  including  the  Howard  Stove 
Works,  Rogers  Motor  Car  Company,  Ralston  Car  Works,  Ralston 
Lumber  Company,  and  the  Brown  Truck  Company.  These  several 
corporations  united  with  the  principal  complainant,  the  Ralston 
Townsite  Company,  in  this  petition.  Ralston  is  about  11  miles 
southwest  of  Omaha,  via  the  line  of  the  defendant. 

In  furtherance  of  its  plan,  the  principal  complainant  entered  into 
a  contract  in  writing  with  the  Chicago,  Burlington  &  Quincy  Rail- 
road Company,  the  feature  of  which,  so  far  as  this  case  is  concerned, 
is  the  agreement  on  the  part  of  the  principal  complainant  to  grade 
and  prepare  a  roadbed  upon  which  the  said  railroad  company  cove- 
nanted to  lay  and  construct  a  sidetrack,  furnish  all  the  material 
necessary  therefor,  connect  said  sidetrack  with  its  main  line,  and 
operate  and  maintain  the  same.  Negotiations  were  had  with  the  de- 
fendant, the  Missouri  Pacific  Railway  Company,  with  the  view  of 
effecting  a  similar  agreement ;  but  the  result  of  such  negi»tiations  was 
unsuccessful  to  the  extent  that  no  ^pecific  contract  in  writing  was 

executed. 

22 1.  C.  C.  Rep. 


RALSTON  TOWNSITE  CO.  V.  M.  P.  RY.  CO.  356 

The  complainants  allege  that  said  negotiations  constituted  a  verbal 
agreement  on  the  part  of  the  defendant,  and  they  ask  for  an  order 
of  the  Commission  requiring  the  defendant  to  furnish  material  and 
lay  a  sidetrack  about  2,700  feet  in  length  upon  the  grade  constructed 
and  prepared  by  the  principal  complainant  from  defendant's  line  to 
the  sidetrack  above  mentioned,  which  was  built  jointly  by  the  Chi- 
cago, Burlington  &  Quincy  Railroad  Company  and  the  principal 
complainant,  to  make  a  switch  connection  therewith,  and  to  main- 
tain and  operate  said  sidetrack  and  switch  connection  when  fully 
constructed. 

A  considerable  amount  of  testimony  was  heard  relative  to  the 
terms  of  the  proposed  agreement,  the  establishment  of  the  industries 
adjacent  to  the  sidetrack,  and  the  amount  of  money  invested  in 
industries  alleged  to  have  been  attracted  to  this  locality  upon  the 
faith  and  representation  that  the  defendant  would  connect  its  rail- 
road with  the  said  sidetrack  and  thereby  afford  the  industries  in- 
creased facilities  for  transporting  their  supplies  and  products  in  inter- 
state commerce.  Complainants  predicate  their  right  to  relief  upon 
the  provisions  of  section  1  of  the  act  to  regulate  commerce,  which 
authorizes  the  Commission,  upon  complaint  of  a  shipper  or  owner  of 
a  lateral  or  branch  line  of  railroad,  to  investigate,  and  if  the  facts 
warrant,  to  make  an  order  requiring  the  carrier  to  install  and  operate 
a  switch  connection. 

Defendant  denies  that  it  made  any  agreement,  oral  or  written,  to 
construct,  operate,  and  maintain  a  sidetrack  or  switch  connection  as 
averred  in  complainants'  petition;  and,  further,  it  asserts  that  the 
Commission  is  not  vested  with  authority  to  order  defendant  or  any 
carrier  to  const  met  and  operate  a  sidetrack  over  privately  owned  land. 

Complainants'  contention  rests  upon  a  contractual  relationship 
alleged  to  exist  between  the  principal  complainant  and  the  defendant. 
The  essence  of  this  complaint  is  that  defendant  agreed  to  construct 
and  operate  a  sidetrack  serving  the  plants  and  industries  of  some 
of  the  complainants;  that  defendant  has  failed  to  fulfill  its  promises 
and  representations,  and  has  thereby  subjected  the  complainants  to 
great  and  serious  injury,  inconvenience,  and  loss.  The  petition, 
therefore,  in  substance  and  effect  prays  for  the  specific  performance  of 
a  verbal  agreement,  which  agreement  is  wholly  denied  by  the 
defendant. 

The  power  of  the  Commission  under  the  first  section  of  the  act 
to  require  a  switch  connection  is  not  founded  upon  any  contractual 
relationship  existing  between  carriers  and  those  entitled  to  invoke 
the  benefit  of  the  statute,  and  the  Commission  is  without  jurisdiction 
to  compel  the  defendant  to  specifically  perform  a  contract  in  respect 
thereto  or  to  award  damages  for  the  breach  thereof.    Therefore  it  is 
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unnecessary  to  consider  whether  the  negotiations  of  the  parties  con- 
stituted an  enforceable  agreement,  or  to  inquire  into  the  rights  and 
remedies  incident  thereto.  Whether  or  not  complainants  are  entitled 
to  an  order  under  this  provision  of  the  act  depends  upon  the  exist- 
ence of  a  state  of  facts  which  brings  them  within  the  terms  of  the 
statute  and  not  upon  an  agreement  entered  into  by  the  parties.  The 
statute  sets  out  in  explicit  terms  the  circumstances  and  conditions 
under  which  the  Commission  is  empowered  to  make  an  order,  and  the 
evidence  adduced  must  disclose  a  state  of  facts  that  brings  the  case 
within  the  purview  of  this  enactment. 

Congress  intended  to  provide  a  method  whereby  a  lateral  branch 
line  of  railroad,  or  a  shipper  tendering  interstate  traffic  for  trans- 
portation originating  upon  a  private  sidetrack,  may  compel  a  carrier 
to  install  and  operate  a  switch  connection  with  said  lateral  railroad 
or  private  sidetrack  when  the  same  has  been  constnicted  in  such 
manner  that  a  connection  is  practicable  and  can  be  made  with 
safety,  and  is  justified  from  a  business  standpoint.  While 
it  is  the  function  of  the  Commission,  upon  complaint,  to  inves- 
tigate and  determine  all  questions  as  to  the  safety,  practicability, 
justification,  and  compensation  involved  in  the  con*$truction,  main- 
tenance, and  o|)eration  of  such  switch  connection,  it  is  a  condition 
precedent  to  the  exertion  of  the  power  of  the  Commission  that  such 
lateral  railroad  or  private  sidetrack  should  be  actually  constructed  in 
such  manner  that  a  physical  connection  is  practicable  and  safe. 
There  is  no  averment  or  claim  that  the  sidetrack  desired  by  com- 
plainants has  been  constructe<l  and  prepared  for  a  physical  connec- 
tion with  defendant's  railroad,  and  the  fact  is  complainants  have 
no  sidetrack  or  lateral  railroad  with  which  the  defendant  could  make 
a  switch  connection  if  ordered  by  the  Commission  so  to  do.  The 
testimony  shows  that  the  principal  complainant  has  constructed  the 
grade  for  the  said  sidetrack,  but  that  nothing  further  has  been  ac- 
complished toward  preparing  it  for  a  switch  connection  with  de- 
fendant's railroad,  because  the  complainants  contend  that  the  obli- 
gation and  duty  rests  up<m  the  defendant  to  complete  the  sidetrack 
and  install  and  operate  the  switch  connection. 

The  testimony  further  shows  that  the  principal  complainant  has 
expended  large  sums  of  money  in  grading  a  bed  for  said  sidetrack 
in  the  hope  and  expectation  that  the  defendant  would  complete  it 
and  put  it  into  operation  in  connection  with  its  main  line,  but  it  is 
clear  that  the  remedy  for  any  alleged  injury  suffereil  in  consequence 
of  the  failure  of  the  defendant  to  {>erform  its  agnvments  is  in  the 
courts,  and  not  by  an  order  of  the  Commission.  Complainants  seem- 
ingly have  failed  to  distingiiisli  between  the  physical  characteristics 
of  a  switch  connection,  which  the  Commission  can  require  in  a  proper 
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case  under  the  authority  conferred  by  the  first  section,  and  a  private 
sidetrack,  which  the  Commissicm  can  not  require  a  carrier  to  con- 
struct As  stated  in  Winters  MeimOic  PaifU  Co.  y.  C^  M.  dt  St.  P. 
Ry.  Co^  16  L  C.  G  Rep.,  587: 

By  section  1  of  tbe  amended  act  to  regulate  commerce  the  OommiaBkm  la 
aothoriaed  to  order  tbe  cooatmction  and  malnteDance,  opoD  reasonable  terms* 
of  **  a  switch  connection  *"  with  any  lateral  branch  line  of  raUroad,  or  **  priTate 
sidetrack  ychich  may  6c  con%tr%citd  to  connect  with  its  railroad,  where  soch 
connection  is  reasonnbly  practicable  and  can  be  put  in  with  safety  and  wlU 
furnish  sufficient  business  to  Justify  the  constmction  and  maintenance  of  the 
same.**  From  the  language  of  this  section  it  is  clear  that  the  Commission  hat 
no  aothority  to  order  the  construction  of  a  prirafc  tMclrocI;  by  a  railroad 
company,  but  that  its  authority  is  limited  to  ordering  a  carrier  to  make  '*a 
switch  connection  **  irilA  a  private  sidetrack. 

A  very  different  situation  would  be  presented  in  this  case  if  the 
sidetrack  were  already  constructed  and  ccmiplainants  were  demand- 
ing a  switch  connection  between  said  sidetrack  and  defendant's  line 
of  railroad. 

Upon  consideration  of  the  facts  of  record,  it  is  the  opinion  of  the 
Commission  that  no  order  such  as  prayed  for  by  complainants  can 
be  predicated  upon  the  facts  appearing  of  record,  and  the  petition 
must  therefore  be  dismissed. 
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No.  2966. 
BROOKLYN  COOPERAGE  COMPANY 

V. 

ILLINOIS  CENTRAL  RAILROAD  COMPANY  ET  AL. 


Bubmittcd  February  20,  1911.    Decided  February  5.  191t, 


The  collection  of  demurnifire  charges  upon  complalnnDt*s  shipments  not  f6and 

to  ha\'e  been  unreasonable.     Complaint  dismissed. 

Joseph  W.  Carroll  for  complainant. 

R.  Walton  Moore  for  Illinois  Central  Railroad  Company  and  New 
Orleans  &  Northoastem  Railroad  Company. 

IlutUer  C.  Leake  for  Yazoo  &  Mississippi  Valley  Railroad  Com- 
pany. 

E.  C.  D.  Marshall  for  Ix>uisiana  Railway  &  Navigation  Company. 

Page  Harris  for  Texas  &  Pacific  Railway  Company. 

Report  of  the  Commission. 

By  the  Commission  : 

Complainant  is  a  corporation  enpapetl  in  the  manufacture  of 
barrels  and  shooks  at  New  Orleans,  I^a.  By  petition,  filed  November 
15,  lOOlK  it  allr<;«s  that  certain  domurrajre  charges  collected  by  de- 
fendants were  nnjnst  and  nnn*asonable.      Repanition  is  asked. 

Complainant *s  plant  in  New  Orleans  is  reached  by  a  siding  con- 
nected with  the  tracks  of  the  Illinois  Central  Railroad.  This  siding 
has  a  capacity  of  S  cars  and  is  used  exclusively  by  complainant,  and 
all  lines  entering  New  Orlean-^  have  ^^tandin^r  onlers  to  deliver  com- 
plainant's shipments  to  the  Illinois  (Vntral.  Fur  handling  such  cars 
from  its  connections  the  Illinois  Central  receives  a  switching  charge 
of  $2  |K»r  car.  apiinsl  which  n<>  com|)laint  is  made. 

lietween  Deci^mlHT  10.  r.K)7,  and  Febniary  7,  1008,  a  great  number 
of  cars  arrived  in  New  Orleans  consigned  to  c«)mplainant,  upon 
f34r»  of  which  deimirra^e  chargi»s  in  the  sum  of  $<'»07  were  collected* 
These  cars  were  shipped  from  al>out  40  [>oints  of  origin  and  reached 
New  Orleans  over  several  different  lines.  From  all  the  evidence 
there  does  not  ap|)ear  to  have  bei^n  any  "  bunching  in  transit,^ 
as  that  ))hra<e  is  commonly  understood.  It  seems  that  all  of  the 
delivering  carriers  were  ready  to  make  deliveries  to  the  Illinois  Cen- 
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tral  as  soon  as  that  carrier  would  receive  the  shipments,  but  due  to 
the  number  of  cars  arriving  and  the  limited  capacity  of  complainant's 
siding,  the  Illinois  Central,  several  times  during  the  period  in  ques- 
tion, found  that  the  cars  were  becoming  congested  in  its  yards  and 
were  considerably  in  excess  of  complainant's  ability  to  unload.  To 
prevent  this  it  was  its  custom  to  issue  an  embargo  against  cars  con- 
signed to  complainant.  In  all,  notices  of  four  such  embargoes  were 
issued.  Of  the  duration  of  these  several  embargoes  we  are  not  ad- 
vised, and  none  of  the  defendant's  witnesses  could  enlighten  us.  It  is 
of  record,  however,  that  the  embargoes  were  of  temporary  duration 
and  that  as  soon  as  the  congestion  was  relieved  the  embargo  was,  in 
each  such  instance,  raised  by  telephonic  notice  to  the  delivering  car- 
riers, and  more  cars  were  then  received  from  them. 

All  of  the  demurrage  accrued  while  the  cars  were  being  held  by 
delivering  lines  awaiting  acceptance  by  the  Illinois  Central,  and  the 
charges  were  apportioned  as  follows:  Texas  &  Pacific,  $556 ;  Louisiana 
Railway  &  Navigation  Company,  $G;  Louisville  &  Nashville,  $17; 
and  New  Orleans  &  Northeastern,  $28. 

The  petition  specifically  states  that  the  delay  "  was  entirely  du« 
to  the  failure  from  time  to  time  of  the  Illinois  Central  Railroad 
Company  to  place  the  cars  for  unloading  in  reasonable  proportion 
to  the  capacity  of  complainant's  switch."  This  averment  was  re- 
iterated at  the  hearing,  and  from  the  facts  disclosed  we  are  of  opinion 
that  none  of  the  other  delivering  lines  was  at  fault.  The  remaining 
question  is  whether  or  not  the  Illinois  Central  was  negligent  in  the 
performance  of  any  duty  imposed  upon  it  by  the  act  to  regulate  com- 
merce; and  if  so,  to  what  extent  complainant  was  thereby  damaged. 
It  appears  from  the  record  that  with  the  exception  of  three  or  four 
days  the  Illinois  Central  kept  complainant's  siding  filled  to  its  capac- 
ity. On  the  excepted  dates  less  than  eight  cars  were  on  the  siding,  but 
it  appears  that  all  of  these  were  not  unloaded  on  the  day  placed. 
That  the  arrival  of  so  great  a  number  of  cars  was  unusual  is  shown  by 
the  fact  that  during  the  corresponding  period  of  the  preceding  year 
only  148  cars  were  received  by  complainant  and  only  245  cars  the 
following  year.  From  the  record  we  are  unable  to  find  that  the 
congestion  was  attributable  to  any  cause  other  than  that  the  com- 
plainant's business  was  apparently  heavy  during  the  period  in  ques- 
tion, and  consequently  an  unusually  large  number  of  cars  was  re- 
ceived. To  these  special  circumstances,  rather  than  to  any  default 
on  the  part  of  the  Illinois  Central,  the  accrual  of  the  demurrage 
charges  appears  to  be  due. 

Under  all  the  circumstances  we  are  unable  to  find  that  the  demur- 
rage charges  in  question  were  unjust  or  unreasonable,  and  the 
complaint  must  be  dismissed. 
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No.  3903. 

PLANO  MILLING  COMPANY 

v. 

ST.  LOUIS  SOUTHWESTERN  RAILWAY  COMPANY  ET  AL 


Submitted  September  15,  1911.    Decided  February  6,  191t. 


Tho  principal  defendant  permits  milling  in  transit  at  Piano,  Tex.,  under  through  imtM 
on  grain  from  St.  Louis,  Mo.,  and  Cairo,  111.,  only  on  traffic  destined  to  load  stl^ 
tions  on  its  line.  Complainant  asks  for  the  transit  privilege  on  such  tnlBc  on 
grain  moving  to  destinations  on  the  International  k  Great  Northern  Railway  off 
Texas;  Held,  That  the  n.*cord  fails  to  show  that  complainant  is  subjected  to  un* 
just  discrimination  or  undue  disadvantage.    Complaint  dismissed. 

M.  L.  Kauffman  and  L.  T.  PdUrin  for  complainant. 
S,  H,  West  and  Roy  F.  Britton  for  St.  Louis  Southwestern  Railway 
Company  and  St.  IjOuis  Southwestern  Railway  Company  of  Texas. 
S.  G.  Reed  for  Houston  &  Texas  Central  Railway  Company. 

Report  of  tue  Commission. 

Bt  the  Commission: 

The  complainant  is  a  miller  of  corn  and  wheat  at  Piano,  Tex.,  a 
station  on  the  main  line  of  the  defendant  St.  Louis  Southwestern 
Railway  Company  of  Texas,  hereinafter  referred  to  as  the  Cotton 
Belt,  between  Texarkana,  Ark.,  and  Fort  Worth,  Tex.  Piano  is  also 
on  the  main  Uno  of  the  Houston  &  Texas  Central,  about  20  miles 
north  of  Dallas.  Tex.  The  complainant  draws  ^rain  in  large  quanti- 
ties from  St.  Louis,  Mo..  Cairo,  111.,  and  other  northern  points.  The 
markets  to  which  it  <Iesires  to  ship  its  products,  so  far  as  this  com- 
plaint is  concerne<l,  are  stations  on  the  Une  of  the  International  & 
Great  Northern  in  the  state  of  Texas. 

The  complaint  arose  out  of  the  fact  that  the  grain-carrying  roads 
entering  Fort  Worth,  including  the  Cotton  Belt,  permitted  transit 
privileges  on  grain  at  that  point  under  their  through  rates  from  St. 
Louis.  (*ain),  and  Thebes  to  destinations  on  the  International  & 
Great  Northern.  Tlio  privilege  is  still  open  at  Fort  Worth,  but  not 
in  connection  with  the  Cotton  Belt.  The  oomplainanti  on  the  other 
hand,  was  and  is  accorded  by  the  Cotton  Belt  transit  privileges  on 
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grain  from  those  gateways  only  when  the  product  moves  to  destina- 
tions on  the  line  of  that  railway;  such  privileges  being  denied  by  the 
Cotton  Belt  when  the  product  moves  from  Pianos  to  points  on  the 
International  &  Great  Northern.  The  petition  therefore  charges  a 
discrimination  in  favor  of  the  competing  mills  at  Fort  Worth,  in 
violation  of  the  third  section  of  the  act.  The  prayer  is  that  the  de- 
fendants be  required  to  grant '  *  the  same  privilege  to  shippers  at  Piano 
as  is  now  granted  shippers  at  Fort  Worth.*' 

The  complainant  is  enabled  to  reach  points  in  Texas  on  the  South- 
em  Pacific  and  certain  connecting  lines  with  grain  originating  in  the 
north  and  brought  into  Piano  by  the  Houston  &  Texas  Central. 
While  that  company  is  named  as  a  party  defendant,  no  order  against 
it  is  souf^ht  and  therefore  it  is  not  really  in  the  case. 

The  filing  of  the  complaint  was  promptly  followed  by  the  with- 
drawal of  the  transit  privilege  at  Fort  Worth  by  the  Cotton  Belt. 
The  answer  of  that  company  recites  such  cancellation  as  groimd  for 
the  dismissal  of  the  action.  But  the  complainant  asserts  that  its 
position  is  not  bettered  in  any  respect  and  that  there  is  still  a  dis- 
crimination against  Piano  in  favor  of  Waco,  Tex.,  where  a  transit 
privilege  was  and  is  granted  by  the  Cotton  Belt  on  traffic  originating 
at  Kansas  City  and  moving  to  points  on  the  San  Antonio  &  Aransas 
Pass  Kailway.  But  no  amendment  of  the  complaint  was  made,  and 
the  case  was  tried  upon  pleadings  that  fail  to  make  any  allegation 
respecting  the  privilege  allowed  at  Waco. 

On  behalf  of  the  complainant  it  is  contended  that  the  mill  at  Piano 
is  the  only  one  in  that  part  of  Texas  which  is  unable  to  reach  con- 
suming points  on  the  International  &  Great  Northern  under  through 
rates  from  St.  Louis,  Cairo,  and  Thebes;  that  it  needs  the  transit 
privilege  in  order  to  reach  such  consuming  points  on  a  parity  with 
its  competitors  located  on  other  lines  of  railway;  and  that  there  are 
no  grounds  which  justify  the  denial  of  the  privilege  by  the  Cotton 
Belt.  It  is  admitted  that  if  established  at  Piano  the  privilege  would 
have  to  be  extended  to  all  other  points  on  the  Cotton  Belt  in  order 
to  avoid  a  charge  of  unjust  discrimination  by  other  mills.  But  the 
complainant  argues  that  the  voluntary  establishment  by  the  principal 
defendant  of  the  transit  privilege  at  Fort  Worth  is  evidence  of  the 
sufhciency  of  the  revenue  under  the  present  through  rates  at  Fort 
Worth  and  Waco. 

On  behalf  of  the  principal  defendant  testimony  was  offered  to  the 
effect  that  for  several  years  its  poUcy  with  respect  to  milling  in  transit 
has  been  a  conservative  one,  because  the  practice  is  hard  to  poUce 
and  is  susceptible  of  manipulation.  The  privilege  was  established 
by  the  Cotton  Belt  at  Fort  Worth  only  at  the  urgent  request  of 
shippers  there  and  on  the  representation  that  there  were  something 
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like  1,200  cars  of  grain  at  Cairo  ready  to  move  through  Fort  Worth. 
But  the  traiEc  did  not  materiaUze.  It  is  further  claimed  that  the 
withdrawal  of  the  privilege  by  the  Cotton  Belt  works  no  injury  to 
Fort  Worth,  and  that  the  same  is  true  of  Waco,  where  the  privilege 
will  be  withdrawn  as  soon  as  tariffs  can  be  reissued.  The  transit 
privilege  at  Waco  does  not  apply  to  points  which  this  complainant 
desires  to  reach. 

Milling  in  transit  is  a  privilege  which  is  frequently  accorded  by 
earners  under  their  through  rates  on  gram  from  {>OLnts  of  ori^n 
to  the  ultimate  destinations.  But  shippers  are  not  entitled  as  a 
matter  of  right  to  mill  their  graui  in  transit  and  forward  the  product 
under  the  through  rati«.  Diamond  Mills  v.  B.  cfe  M.  R.  R..,  9 
I.  C.  C.  Hop.,  311.  In  the  absence  of  undue  discrimination  between 
sliippi^rs  or  milling  points  the  Commission  has  uniformly  refused  to 
require  a  cairier  to  establish  transit  privileges.  The  complainant 
labors  under  a  disadvantage  in  the  marketing  of  its  product  at  con- 
suming points  on  the  line  of  the  International  &  Great  Northern  in 
comi)etition  with  mills  that  are  situated  on  other  grain-carrying 
linos.  But  this  disadvantage  is  not  the  result  of  unjust  discrimina- 
tion on  the  |>art  of  the  defendants.  Under  the  pleadings  and  upon 
the  facts  diselost»d  of  record  we  are  unable  to  find  any  ground  for 
granting  the  relief  sought.  The  complaint  must  therefore  be  dis- 
missed. 
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No.  4028. 
HUMBOLDT  REFINING  COMPANY 

V. 

MISSOURI,  KANSAS  &  TEXAS  RAILWAY  COMPANY 

■      ET  AL. 


Submitted  July  24,  1911.    Decided  February  5,  1912. 


Rate  of  36  cents  per  100  poands  for  the  transportatioD  of  crade  petroleum  oil 
in  tank  cars  from  Sapulpa,  Okla.,  to  Humboldt,  Kans.,  found  to  baye  been 
unreasonable.    Reparation  awarded. 

E.  G.  Gard  for  complainant. 

/.  TT.  Allen  for  Missouri,  Kansas  &  Texas  Railway  Company. 

Fred  H.  Wood  for  St  Louis  &  San  Francisco  Railroad  Company. 

Report  of  the  Commission. 

By  the  Commission  : 

The  complainant  is  a  corporation  engaged  in  the  refining  of  petro- 
leum oil  at  Humboldt,  Kans..  In  its  petition,  filed  April  21,  1911,  it 
alleges  that  an  unreasonable  rate  was  charged  it  by  defendants  for 
the  transportation  of  two  carloads  of  crude  petroleum  oil  from  Sa- 
pulpa,  Okla.,  to  Humboldt,  Kans.,  and  asks  reparation. 

The  oil  was  purchased  by  complainant  f.  o.  b.  at  Sapulpa  and  was 
shipped,  February  18, 1911,  in  two  tank  cars,  the  weight  being  87,820. 
pounds  on  each  car.  The  bills  of  lading,  prepared  by  the  shipper, 
described  the  shipments  as  fuel  oil  and  carried  the  following  routing 
instructions :  "  Frisco  &  M.  K.  &  T.,  Vinita."  Upon  the  arrival  of  the 
shipments  at  destination  charges  were  paid  by  complainant,  in  the 
sum  of  $628.70,  based  on  a  rate  of  36  cents  per  100  pounds. 

The  St.  Louis  &  San  Francisco  Railroad  connects  with  the  Mis- 
souri, Kansas  &  Texas  Railway  at  Vinita  and  at  Oswego,  and  a  ship- 
ment from  Sapulpa  to  Humboldt  might  be  interchanged  at  either  of 
these  points.  The  first-named  carrier  gets  a  haul  of  77  miles  to 
Vinita  and  144  miles  to  Oswego.  There  was  in  force  at  the  time 
of  shipment  a  joint  commodity  rate  of  12  cents,  applicable  through 
the  Oswego  junction  but  not  by  way  of  Vinita.  This  rate  was  re- 
stricted to  shipments  of  crude  oil.  The  defendants  claim  that  fuel 
oil  is  a  residuum  of  the  oil  that  has  been  refined,  and  therefore  must 
bo  classified  under  '^  petroleum  oil  and  its  products,^  upon  which  the 
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rate  was  86  cents  via  the  route  of  movement.  This  same  rate  of  86 
cents  was  applicable  on  either  crude  oil  or  fuel  oil  when  shipped  by 
way  of  Vinita, 

The  shipper  of  the  oil  testified  that  the  commodity  shipped  was 
crude  oil;  that  it  had  received  no  treatment  beyond  being  pumped 
out  of  the  ground  and  into  storage  tanks.  It  had  been  described  as 
fuel  oil,  he  said,  merely  because  the  crude  is  sometimes  used  for  fuel 
purposes,  and  it  had  been  the  shipper^s  custom  to  so  describe  it.  It 
appears  from  the  evidence  that  the  commodity  shipped  was  cmde 
oil  and  that  the  complainant  should  have  paid  the  rate  applicable  to 
crude  oil. 

The  shipping  clerk  who  prepared  the  bills  of  lading  testified  thai 
when  he  received  the  order  to  ship  the  cars,  after  reference  to  a 
map,  he  concluded  that  the  route  via  Vinita  was  the  more  direct, 
and  accordingly  made  out  his  bills  of  lading  showing  routing  via 
"  Frisco  &  M.  K.  &  T.,  Vinita '' ;  but,  understanding  that  there  was 
a  12-cent  rate,  and  wishing  to  be  .sure  that  it  applied  via  Vinita,  he 
consulted  the  billing  clerk  in  the  local  freight  office  of  the  St.  Louis  A 
San  Francisco,  and  was  advised  to  route  the  cars  in  care  of  the 
Missouri,  Kansas  &  Texas  at  Vinita.  This  is  denied  on  behalf  of  the 
carrier,  and  the  testimony  as  to  what  information  was  in  fact  com- 
municated to  the  shipper  by  the  railroad's  representative  is  in  con- 
flict A^^latever  may  have  been  the  shipping  derk^s  understanding, 
after  this  conference,  as  to  the  rates  applicable,  the  fact  remains  that 
the  shipments  moved  according  to  his  instructions,  and  upon  the 
record  we  can  not  say  that  the  initial  carrier  misrouted  them. 

However,  complainant's  case  does  not  rest  solely  upon  the  claim 
that  the  carrier's  agent  was  responsible  for  the  misrouting.  The 
petition  alleges  that  the  rate  charged,  which  we  find  was  lawfully 
applicable,  is  grossly  unreasonable  and  unfair.  In  support  of  this 
latter  charge  the  complainant  refers  to  defendant's  own  tariffs,  citing 
the  fact  that  from  Sapulpa  to  Atchison,  Kans.,  Kansas  City  and 
Sugar  Creek.  Mo.,  involving  a  haul  through  Vinita,  the  rate  was 
only  18  cents,  and  that  five  months  after  the  shipme;its  here  in 
question  moved  that  rate  was  reduced  to  10  cents.  It  also  refers  to 
the  fact  that  the  rate  from  Bartlesville,  Okla.,  on  the  Missouri, 
Kansas  &  Texas  Railway,  to  Kansas  City.  Kans.,  was  only  10  cents. 

Tlie  distance  from  Sapulpa  to  Humboldt  is  163  miles  via  Vinita, 
while  via  Oswego  it  is  194  miles.  The  St.  Louis  A  San  Francisco  has 
a  haul  of  about  144  miles  to  Oswego,  while  the  haul  to  Vinita,  which 
is  included  in  the  haul  to  Oswego,  is  77  miles.  From  Vinita  to  Hum- 
boldt via  the  Missouri,  Kansas  &  Texas  Railway  the  distance  is  86 
miles.  Our  examination  of  the  tariffs  discloses  that  at  the  time  of  the 
movement  there  was  a  specific  rate  of  12  cents  on  crude  oil  from 
Sapulpa  to  Humboldt,  applicable  only  via  Oswego.    Via  the  route 
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through  Vinita  there  was  no  joint  rate,  either  class  or  commodity. 
Under  the  classification  crude  oil  in  tank  cars  was  rated  fifth  claffi. 
The  tariff  of  the  St.  Louis  &  San  Francisco  named  fifth  class  rate  of 
24  cents  for  distances  from  75  to  85  miles,  applicable  on  interstate 
traffic;  for  the  same  distance  '^ locally  between  stations  in  Oklahoma'* 
it  named  a  rate  of  22  cents.  By  supplement  effective  March  18, 1911, 
less  than  a  month  after  these  shipments  moved,  a  distance  commodity 
rate  of  8  cents  was  established  from  Sapulpa  to  Vinita,  applicable  on 
interstate  traffic,  and  that  rate  is  still  maintained.  At  the  time  of 
movement  the  Missouri,  Kansas  &  Texas  Railway  maintained  a  com- 
modity rate  of  12  cents  from  Vinita  to  Humboldt  Thus  the  sum  of 
the  intermediate  rates  was  36  cents,  as  charged.  By  the  alternative 
provisions  of  a  tariff  of  the  Missouri,  Kansas  &  Texas  Railway, 
effective  March  30, 1911,  a  distance  commodity  rate  of  8  cents  became 
applicable  from  Vinita  to  Humboldt.  Thus  on  March  30,  1911,  the 
sum  of  the  intermediate  rates  became  16  cents,  and  this  is  still  the 
sum  of  the  intermediate  rates.  The  12-cent  rate  via  Oswego  yields 
revenue  of  1.2  cent«  per  ton  per  mile,  while  the  36-cent  combination 
via  Vinita  yielded  4.4  cents.  The  24-cent  factor,  Sapulpa  to  Vinita, 
yielded  6.23  cents  per  ton-mile.  The  present  combination  rate  via 
Vinita  yields  nearly  2  cents  per  ton-mile. 

Upon  consideration  of  all  the  facts  and  circumstances  we  are  of 
opinion,  and  find,  that  a  rate  of  36  cents  per  100  pounds  for  the  trans- 
portation of  crude  petroleum  oil  in  tank  cars  from  Sapulpa,  Okla.,  to 
Humboldt,  Kans.,  over  defendants'  lines  via  Vinita,  Okla.,  was  im- 
just  and  unreasonable  to  the  extent  it  exceeded  the  aggregate  of  the 
present  intermediate  rates,  which  is  16  cents.  We  further  find  that 
for  the  transportation  of  the  shipments  as  hereinbefore  stated,  the 
complainant  paid  charges  at  the  rate  of  36  cents  per  100  pounds 
herein  found  to  have  been  unreasonable;  that  it  has  been  damaged 
to  the  extent  of  the  difference  between  the  amount  which  it  did  pay 
and  the  amount  which  it  would  have  paid  had  the  rate  found  to  have 
been  reasonable  been  applied ;  and  that  it  is,  therefore,  entitied  to  an 
award  of  reparation  in  tiie  sum  of  $349.28,  with  interest  from  Febru- 
ary 23,  1911.  Inasmuch  as  there  is  a  satisfactory  through  route  and 
joint  rate  via  Oswego,  it  is  unnecessary  to  fix  any  rate  for  the  future 
via  Vinita.  An  order  will  be  entered  in  conformity  with  the  con- 
clusions herein  announced* 
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Long  and  Short  Haul  Docket  No.  1248. 

IN  THE  MATTER  OF  THE  APPLICATION  OF  SOUTHERN 
PACIFIC  COMPANY  FOR  RELIEF  UNDER  THE  PROVI- 
SIONS OF  THE  FOURTH  SECTION  WITH  RESPECT  TO 
TRAFFIC  MOVING  BETWEEN  PORTLAND  AND  SAN 
FRANCISCO  AND  OTHER  SAN  FRANCISCO  BAY  POINTS- 


BuVmittcd  January  16,  1912.    Decided  February  5.  1919. 


1.  The  Southern  Pacific  Company  petitions  for  authority  to  continae  mil  rates 
in  its  local  tariff  No.  161.  which  contains  class  rates  for  the  transportatloo 
of  traffic  from  Sun  Francisco.  Sacramento,  and  MarjSTiUe,  CSal.,  and 
points  grouijed  therewith,  to  Portland,  Oreg.,  and  intermediate  points; 
nod  also  rates  from  Portland  to  San  Francisco.  Sacramento,  Marysrllle. 
and  points  ffroui>ed  therewith,  as  well  as  rates  from  points  south  of  Port^ 
land  in  Oregon  to  stations  designated  in  California :  hut  In  Tiew  of  the 
condition  shown  in  the  record,  the  Commiwion  finds  that  defendant 
has  not  Justified  the  rate  situation  presented  in  its  tariff  in  these  respects: 
(a)  The  application  of  the  same  rates  from  other  points  upon  San  Fran- 
cisco Hay  anil  [>olnts  Inland  to  Portland  as  are  extended  from  San 
Francisco:  (h)  the  application  of  higher  rates  southbound  from  Portland 
to  points  inland  than  to  San  Francisco;  (c)  the  application  of  hlfber 
rates  to  i)oints  on  the  Willamette  River  on  traffic  northbound  from  Ban 
Francisco  than  are  applied  on  traffic  southbound  from  Portland  to  points 
on  the  Sacramento  Itlver;  (d)  the  application  of  rates  from  San  Fran- 
cisco that  are  higher  to  points  between  San  Francisco  and  Portland  than 
the  combination  of  locals  on  Portland;  and  (e)  the  application  of  unraa- 
sonably  higher  rates  at  intermediate  points. 

t.  It  apfieara  that  the  San  Francisco- Port  land  rates  are  forced  by  water  com- 
Iietition.  and  that  they  are  In  part  at  least  less  than  normal,  fair,  and 
reasonable  rates. 

8l  Contention  of  defendant  that  It  is  neither  the  duty  of  this  Commlssloo,  nor 
was  it  contemplated  by  Congress,  that  the  Commission  should  glTs  con- 
sideration to  Intermediate  rates,  where  justlflcstion  was  shown  1^  the 
existence  of  water  com|)etition  at  the  more  distant  point  for  lower  rales 
than  to  the  ne:irer  points,  not  sustained. 

4.  A  railroad  Is  Justified  under  the  law  In  discriminating  In  favor  of  one  dty  as 
against  another  if  they  are  so  differently  circumstanced  thst  st  one  point 
transportation  forces  sre  brought  Into  pisy  which  are  not  or  can  not  bs 
exercised  at  another  point ;  but  a  carrier  Is  not  Justified  In  dellbsratsly 
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adopting  a  policy  of  preference  toward  ooe  city  as  against  another.  Only 
the  preference  or  advantage  that  is  due  Is  Justifiable,  and  tliat  advantage 
which  is  bestowed  upon  a  city  by  the  mere  policy  of  the  carrier  and  not 
by  reason  of  actual  difference  In  condition  Is  undue. 
5.  Instead  of  deuying  the  application  of  defendant,  the  Ck)mmis8ion  gives  per- 
mission for  it  to  malie  a  further  showing  under  its  application  in  accord- 
ance with  the  views  herein  expressed  as  to  the  requirements  of  the  law. 

Henry  Thurtell  for  Interstate  Commerce  Commission. 

Edward  M,  Cousin  for  Willamette  Valley  shippers,  interveners. 

Frank  H,  McCune  for  Medford  Traffic  Bureau,  and  T.  Jones  Com- 
pany, interveners. 

William  R.  Wheeler  and  Seth  Mann  for  Traffic  Bureau  of  Mer- 
chants' Exchange  o£  San  Francisco,  intervener. 

F.  C.  Dillard^  W.  F.  Eerrin^  H.  A.  Scandrett^  G.  W.  DurbraWj 
W.  W.  Gotten^  and  0.  B.  Squires  for  Southern  Pacific  Company. 

Report  of  the  Commission. 

Lane,  Commissioner: 

In  this  application  the  Southern  Pacific  Company  petitions  this 
Commission  for  authority  to  continue  all  rates  shown  in  Southern 
Pacific  Company's  local  freight  tariff  No.  161,  I.  C.  C.  No.  3021, 
from  and  to  the  points  named.  Some  of  these  rates  are  lower  to 
more  distant  points  than  to  intermediate  points,  and  are  also  lower 
from  more  distant  points  than  from  intermediate  points.  This 
tariff  contains  class  rates  for  the  transportation  of  traffic  from  San 
Francisco,  Sacramento,  and  Marysville,  Cal.,  and  points  grouped 
therewith,  to  Portland  and  to  intermediate  points  in  Oregon.  The 
tariff  also  contains  rates  from  Portland  to  San  Francisco,  Sacra- 
mento, Marysville,  and  points  grouped  therewith,  as  well  as  rates 
from  points  south  of  Portland  in  Oregon  to  the  stations  designated 
in  California. 

Hearing  was  first  had  upon  this  matter  in  Washington,  at  which 
time  counsel  appeared  for  the  carrier,  and  protest  was  made  by  Wil- 
lamette Valley  shippers  against  granting  the  relief  asked  for.  At 
this  hearing  it  developed  that  the  carrier  was  unprepared  to  justify 
the  discrimination  existing  between  its  rates  to  the  more  distant 
points  and  to  intermediate  points.  Thereupon  an  adjournment  was 
had  and  testimony  taken  at  Pacific  coast  cities. 

In  this  case  the  attorney  for  the  Willamette  Valley  shippers  makes 
the  following  protest  against  the  granting  of  any  permission  upon 
the  testimony  which  the  carrier  has  offered: 

The  ?nrriers  have  proceeded  to  deliberately  disregard  the  purpose  of  tbe 
atnendetl  fourth  section  by  filing  applications  to  continue  the  very  rates  and 
all  the  nbu8C8  that  the  law  was  designed  to  correct    How  can  the  authority  of 
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the  Commlssloa  be  invoked  to  relieve  the  carrier  of  the  operation  of  the  proH- 
aion  in  $p€cial  caset  when  no  special  cases  have  been  presented?  The  Oomrnto- 
sion  can  not  act  in  general  nor  in  all  cases,  but  only  in  Bpecial  caitM.  That  the 
purpose  of  Congress  was  to  disapprove  and  create  a  change  in  the  back-haul 
principle  of  constructing  rates  can  not  be  gainsaid.  The  general  principle  and 
the  attendant  discrimiuntion  and  abuses  present  in  the  typical  case  under  con- 
sideration now  are  ordered  abolished ;  but  **  in  order  not  to  unduly  disturb 
existing  conditions  in  an  abrupt  manner,"  the  carriers  were  afforded  ample 
opportunity  to  voluntarily  comply  with  the  general  principle3  of  the  law,  after 
which  the  Commission  might  be  api)ealed  to  for  relief  in  special  coiet. 

Have  the  carriers  made  an  earnest  and  faithful  effort  to  sift  the  incoosist- 
encies  ami  discriminations  out  of  these  California-Oregon  rates?  Is  not  their 
action  in  burdening  this  Commission  with  the  readjustment  of  every  single  rate 
between  California  and  Oregon  an  affront  to  the  law  and  an  imposition  on  the 
Commission?  There  are  no  special  cases  here,  and  tile  Commission  can  not 
act  otherwise  than  to  deny  general  applications.  Was  this  result  designed  and 
forecasted  for  the  purpose  of  subsequently  making  an  attempt,  as  has  been 
done  In  other  cases,  at  meeting  the  law's  requirements  by  advances  in  ratee? 
Certainly  the  defeat  of  wise  regulation  of  railroad  ratee  by  such  methods  can 
not  be  countenanced. 

Contrary  to  the  understanding  had  with  the  Coinini.«:sion  at  the 
original  hearing,  this  case  has  been  presented  on  the  part  of  the 
Southern  Pacific  Company  upon  the  theory  that  the  CommisBion 
should  not  concern  itself  with  the  e.xtont  of  the  discrimination  obtain- 
ing between  intermediate  points  and  terminals  or  with  the  adjust- 
ment between  the  various  cities  concerned.  Were  it  not  for  the 
gravity  of  the  situation  the  Commission  would  be  entirely  justified 
in  declining  to  grant  the  application  of  the  carrier.  Acting,  how- 
ever, u|)on  public  grounds,  we  shall  proceed  to  give  consideration  to 
the  matters  presented. 

CONTRAST  BETWEEN  TERMINAL  AND  INTERMEDIATE  RATSfl. 

The  first  class  rate  from  San  Francisco  to  Portland  by  rail,  a 
distance  of  740  miles,  is  51  cents  per  100  pounds. 

The  first  class  rate  from  San  Francisco  to  Talent,  Oreg.,  a  distance 
of  409  miles,  is  $1.06  per  100  pounds. 

The  first  class  rate  from  Sacramento,  a  point  90  miles  north  of 
San  Frnnci«co  and  connected  with  San  Francisco  by  water,  to  Port- 
land, is  51  cents  per  100  pounds,  while  the  same  rate  to  Talent,  846 
miles,  is  $1.57  per  100  pounds. 

Marysville  is  a  point  near  the  Sacramento  River  52  miles  north  of 
Sacramento,  to  which  the  Southern  Pacific  Company  extends  trans- 
continental terminal  rates.  The  first  class  rate  from  Marysville  to 
Portland,  630  miles,  is  70  cents,  while  the  first  class  rate  from  Marja- 
ville  to  Talent,  294  miles,  is  $1.46  per  100  pounds.  The  aooompany- 
ing  map  and  table  show  the  aituation. 
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Talent  is  the  point  on  the  line  northbound  that  tajces  the  hig^iest 
rate,  but  Ashland  and  Aledford,  Oreg.,  are  cities  of  greater  impor* 
tanoe  in  southern  Oregon.  The  rates  to  these  points  are  contrasted 
hereunder: 

From  San  Francisco  to  .\shland  (404  miles) : 

OaflH....  1    2   3   4   5   ABODE 
Rate....ir».S  142  134  126  1U7  99  82  59  51  4S 

From  Sacramento  to  Ashland  (340  miles) : 

Cla«!....  1        23        4         5        ABODE 


Rate.. ..154  141  127  117  104j  99  724  53}  45}  45) 

From  Marysville  to  Ashland  (288  miles)  : 

naHR....J 2_ 3        4       5_  A }\      ODE 

Rate...  143    i:{0    116     106    97    97    ((.'{)    46    39    39 

From  San  Francisco  to  Medford  (41G  miles) : 

Claee. . . .  1        2        3 4        5       A     B      0       D      E 

Rato 16.3  i:«  130  123  104  96  SI  58J  50)  47 

From  Sacramento  to  Medford  (353  miles) : 

Claw. . . .  1   2   3   4 ^5 .V B  _  O  _  D  _  E 

Rate....ir>9  1.38  i:«)  121  1(4  96  75J  54j  46J  46J 

From  Marj'sville  to  Medford  (301  miles) : 

(MaPH....   1         2        3        4        n        A        H      0     D     K 
Rate 148     i:^     121     110    lol     101     m\     47    40    40 

For  the  long  haul  from  San  Francisco  to  Portland  the  Southern 
Pacific  charges  loss  than  one-third  of  the  rate  which  it  imposes  upon 
an  interior  city,  little  more  than  half  of  the  San  Francisco-Portlmnd 
distance.  From  Sacramento  (to  which  Portland  has  water  com- 
munication by  way  of  San  Francisco  Bay  and  the  ^Sacramento  BiveFi 
when  freight  is  transferred  at  San  Francisco)  the  rate  to  Portland 
is  less  than  one-third  of  the  rate  from  Sacramento  to  a  point  just 
one-half  as  far. 

WATER  CtlMPBTlTION. 

Disrepirding  almost  entirely  the  wide  spread  between  its  Port- 
land and  intennediate  rates,  the  Southern  Pacific  Company  sought 
to  justify  its  violation  of  the  prohibition  of  the  fourth  section  by 
establishing  the  fact  that  it  was  called  upon  to  meet  water  com* 
petition  in  its  haul  between  San  Francisco  and  Portland.  This 
contention  i*^  fairlv  established.  It  had  at  its  command  the  volume 
of  fn^ipht  moved  from  San  Francisco  to  Portland  by  the  San  Fran- 
cisco &  Portland  Steamship  Company.  From  this  company^s  state- 
ment it  would  appear  that  the  water  tonnage  from  the  different 
points  an)und  San  Francisco  Bay  to  Portland,  for  the  j^ear  ending 
June  30,  1911,  amounted  to  77,584  tons,  while  the  amotmt  carried  by 
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nil  was  21,027  tons,  showing  that  this  one  boat  company  secured 
nearly  four  times  as  much  traffic  as  did  the  only  rail  line  which 
operated  between  these  two  points.  It  was  asserted  that  there  were 
several  boat  lines  competing  for  this  business,  but  the  volume  of 
their  traffic  was  not  shown.  It  is,  however,  clear,  from  the  state- 
ments submitted,  that  the  Southern  Pacific  Company  secured  for 
rail  carriage  from  San  Francisco  and  neighboring  points,  to  Port- 
land, but  a  small  percentage  of  the  San  Francisco-Portland  traffic. 
It  was  shown,  too,  that  of  the  freight  that  moved  by  rail  from 
Portland  to  Sacramento,  Marysville,  and  to  points  on  San  Francisco 
Bay  the  total  tonnage  was  about  13,332  tons,  while  the  San  Fran- 
cisco &  Portland  Steamship  Company  alone  hauled  93,193  tons. 

The  suggestion  was  made,  in  an  effort  to  establish  the  bona  fides  of 
this  water  competition,  that  the  water  rates  from  San  Francisco  to 
Portland  were  lower  than  for  similar  distances  on  the  Atlantic  Ocean. 
It  appeared  that  the  water  rates  between  San  Francisco  and  Portland 
were  approximately,  for  the  first  four  classes,  35  cents,  and  for  the 
remaining  six,  25  cents.  The  distance  in  nautical  miles  that  the 
steamships  traveled  between  San  Francisco  and  Portland  is  651  miles. 
These  rates  were  compared  with  the  water  rates  between  New  York 
and  Charleston,  a  distance  of  626  miles,  which,  under  southern  classi- 
fication, were  stated  to  be  on  a  57-cent  scale.  The  rates  were  also 
compared  with  water  rates  between  Philadelphia  and  Savannah, 
609  nautical  miles,  which  appear  to  be  the  same  as  from  New  York 
to  Charleston.  From  Baltimore  to  Savannah,  545  nautical  miles,  we 
again  find  the  rates  the  same  as  from  New  York  to  Charleston  and 
from  Philadelphia  to  Savannah.  This  comparison  shows  that  while 
the  first,  second,  and  third  classes  in  southern  classification  moved  on 
higher  rates  from  New  York  to  Charleston  than  did  the  first,  second, 
and  third  classes  under  western  classification  from  San  Francisco  to 
Portland,  that  the  average  of  the  12  classes  in  southern  classification 
is  but  28  cents  per  100  pounds  between  New  York  and  Charleston, 
while  for  the  10  classes  in  western  classification  the  average  is  29 
cents  per  100  pounds  from  San  Francisco  to  Portland.  In  so  far 
as  these  figures  were  introduced  for  the  purpose  of  showing  that  the 
water  rates  on  the  Pacific  coast  were  extremely  low,  even  for  water 
rates,  the  contention  is  not  sustained.  It  is  not  to  be  expected,  more- 
over, that  the  large  tonnage  by  water,  moving  between  the  ports,  is 
ultimately  destined  to  Portland.  Much  of  it  is  destined  to  points 
north,  east,  and  south  of  Portland,  and  inasmuch  as  the  Southern 
Pacific  Company  receives  the  back  haul  into  southern  Oregon  by 
rail,  on  that  portion  of  the  traffic  which  goes  into  that  territory,  and 
likewise  may  receive  the  haul  both  north  and  east,  the  existence  of  a 
not  unfriendly  water  carrier  has  advantages  to  a  railroad. 
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The  effect  of  water  transportatioD  upon  these  nil  rates  may  ba 
inferred  from  their  history,  which  is  shown  b;  the  following  table: 


R*us  In  crnU  per  100  poiindi,  empt  u  athcnrlv  •ham. 


I  Id  ndu  pi?!  Ion  uf  2,i>in  poitpiJa. 

These  rates  are  oxtn-niely  low  as  compared  with  rates  over  like 
dtstaiiLfs  elsewhere:  yet  they  are  imt  (jinte  as  low  as  would  be  indi- 
cated by  the  first  class  rate,  for  they  make  an  average  of  34.2  cents 
per  100  ponnds,  which  i"rn's|M>n<ls  with  a  sralc  of  nites  befonniag 
with  Bfl  cents  fur  lii^t  clas-;.  if  we  maintain  the  same  relation  between 
classes  as  now  fioiierally  obtains  in  the  Tdiific  northwest. 

Tliere  is  no  otlicr  ronclii-ion  to  reach  but  that  the  San  Francisco- 
Portland  rates  arc  forced  by  water  comptlition;  that  they  are  in  part 
at  least  less  than  nonnal,  fair,  and  reasonable  rates. 

INTt:RMEI>IATE   RATES. 

Tliere  has.  however.  l)oen  no  snRicient  justification  shown  for  the 
wide  spread  which  exists  Iwtween  the  Portland  rates  and  thoee  to 
intermediate  points. 

It  is  urjred  by  the  carrier  defendant  that  it  is  neither  our  du^, 
nor  was  it  eunteniplated  by  C<>ii(rress.  that  we  should  give  conadera- 
iion  to  intermediate  nttes.  where  justification  was  shown  by  tlie 
existence  of  water  competition  at  the  more  distant  point  for  lower 
rates  than  to  the  nearer  points.  We  do  not  take  this  to  be  the  right 
constrtii-tion  of  the  law.  As  a  pnietical  matter,  no  dottbt  we  shaQ 
find  in  many  cases  that  we  are  pennilting  carriers  to  continue  unlaw- 
ful discriminations  by  carrying!  rates  to  intermediate  points  that  aza 
excessive,  and  in  passing  njKin  all  applications  it  will  not  be  prac- 
ticable to  make  inmieiliate  investif;ation  into  the  reasonablencas  of 
intermediate  rates  or  the  wide  spread  that  may  exist  between  tha 
rates  to  nearer  and  more  distant  points.    In  point  of  law,  however. 
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we  have  before  us,  on  every  application  for  deviation  from  the  fourth 
section,  the  reasonableness  of  the  rates  which  are  involved  in  the 
carrier's  application.  Surely  it  was  not  the  intention  of  Congress 
to  permit  a  carrier  to  discriminate  in  favor  of  a  more  distant  point 
to  such  an  extent  as  to  effect  not  only  an  undue  discrimination  against 
the  nearer  point,  but  the  imposition  of  an  excessive  charge. 

In  considering  the  fourth  section,  it  must  always  be  remembered 
that  the  law  flatly  declares  it  to  be  unlawful  for  a  carrier  to  charge 
more  for  a  shorter  than  for  a  longer  distance  over  the  same  line 
in  the  same  direction.  Under  this  provision  the  San  Francisco- 
Talent  rate  of  the  Southern  Pacific  is  unlawful.  The  law,  however, 
establishes  a  method  by  which  this  absolute  prohibition  may  be 
modified.  The  Commission  is  granted  power  to  authorize  a  carrier, 
upon  its  application  "  in  special  cases  "  and  after  investigation,  to 
charge  less  for  longer  than  for  shorter  distances,  and  "  may  from 
time  to  time  prescribe  the  extent  to  which  such  designated  common 
carrier  may  be  relieved  from  the  operation  of  this  section." 

Under  this  last-quoted  section  the  Commission,  it  would  clearly 
appear,  may  prescribe  the  extent  to  which  this  otherwise  unlawful 
plan  of  rate-making  may  be  carried  out.  We  may  do  this  by  various 
methods,  (1)  as  in  the  Spokane  and  Reno  cases^  21  I.  C.  C.  Rep., 
329,  400,  by  fixing  a  geographical  limit  within  which  there  can  be  no 
discrimination,  and  permitting  higher  rates  from  other  territory, 
having  regard  to  the  extent  of  the  competition  which  justifies  the  dis- 
crimination; or  (2)  we  may  fix  the  limit  of  the  rail  rate  at  the  more 
distant  point  with  reference  to  the  rate  to  intermediate  points, 
thereby  prescribing  a  zone  of  rate  discrimination  which  may  be  law- 
ful and  justified;  or,  again,  (3)  where  either  of  these  methods  does 
not  seem  to  be  practicable,  it  would  appear  entirely  reasonable  that 
we  should  permit  the  carrier  to  continue  the  rates  which  it  has  found 
by  experience  to  be  necessary  at  the  more  distant  point,  and,  dealing 
with  intermediate  points  alone,  prescribe  the  reasonable  rate  which 
the  carrier,  as  an  outgrowth  of  its  policies  or  its  method  of  making 
rates,  may  not  exceed. 

That  we  should  consider  the  reasonableness  of  the  intermediate 
rates  in  limiting  the  extent  to  which  discrimination  may  extend  must 
be  apparent  to  those  who  are  familiar  with  the  system  of  rate-making 
which  obtains  among  transcontinental  carriers  where  the  rate  to  the 
intermediate  point  for  an  extended  territory  is  made  by  a  combina- 
tion of  the  rate  to  the  more  distant  point  plus  the  local  back  to  the 
point  of  destination.  The  Southern  Pacific  Company  might  increase 
its  rate  from  a  51-cent  scale  to  a  scale  of  $1  from  San  Francisco  to 
Portland  and  probably  lose  little,  if  any,  business.  To  do  this  would 
automatically  raise  intermediate  rates  based  upon  Portland  to  the 
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extent  of  49  oents.  WhereTer,  therefore,  rates  to  intermediate  points 
are  made  upon  rates  to  more  distant  points  the  Commission  should 
not  only  call  upon  the  carrier  to  establish  the  nature  of  the  compe- 
tition between  the  basing  points,  but  may  properly  require  the  car- 
rier to  convince  the  Commission  that  the  rates  so  made  do  not  result 
in  unreasonable  rates  to  intermediate  points.  The  Government  may 
properly  detcnnine  what  policy  railroads  shall  pursue  so  long  as  the 
guarantees  of  the  Constitution  are  safeguarded.  If  it  is  injurious  to 
the  interstate  commerce  of  this  country,  and  inimical  to  the  public 
welfare,  to  permit  its  railroad  highways  to  be  used  so  as  to  unduly 
promote  the  growth  and  prosperity  of  one  city  as  against  another, 
by  char^in^  more  to  the  nearer  point,  it  is  within  the  proper  sphere 
of  Congress  to  prohibit  absolutely  and  completely  the  pursuance  of 
such  policy  by  the  railroads.  Congress,  however,  has  not  seen  fit  to 
do  this.  Out  of  consideration  for  the  claims  of  the  carriers,  and  out 
of  res]}ect  for  those  policies  under  which  our  commerce  has  grown. 
Congress  has  permitted  exceptions  to  be  made  to  its  general  policy, 
when  justification  is  shown  therefor.  It  is  not  conceivable,  however, 
that  in  the  application  of  this  governmental  policy  the  carriers  may 
be  permitted  to  disregard  any  of  the  prohibitions  of  the  law.  It 
would  seem,  therefore,  fundamental  in  the  enforcement  of  the  fourth 
section  that  a  carrier  shall  make  proof,  not  only  of  water  competi- 
tion, as  in  this  case,  but  of  the  reasonableness  of  the  rates  applied  to 
intennediate  points. 

To  what  extent,  then,  should  the  Southern  Pacific  Company  be 
relieved  from  the  command  that  it  shall  charge  no  more  to  points 
such  as  Talent,  Medfonl.  and  Ashland  than  it  charges  to  Portland! 
Assuming  that  it  is  demonstrated  that  the  rate  from  San  Franciaoo 
to  Portland  is  below  the  normal,  we  conclude  that  while  the  carrier 
may  make  its  rates  basi>  upon  Portland  it  may  not  make  rates  which 
shall  be  unreasonable  for  the  haul  given.  As  said  before,  the  theory 
of  the  c*arrier  seems  to  be  that  any  rate  into  southern  Oregon  from 
San  Francisco  which  bases  upon  Portlaiurs  rate  is  justifiable  because 
Portland  is  upon  the  water  and  the  Portland  rate  is  made  somewhat 
with  respeot  to  water  competition.  By  this  method,  however,  it  can 
be  seen  that  the  rate  to  Portland  plus  the  rate  back  might  make  a 
rate  that  would  Ik*  ridiculously  high  and  yet  would  be  made  upon  a 
water  competitive  rate  to  a  more  distant  point.  To  this  general  ques- 
tion no  further  consideration  need  be  given,  the  view  of  the  Com- 
mission having  been  emphatically  expressed  in  the  Intermountain 
eases,  21  I.  C.  C  Rep.,  329,  400. 

In  making  rates  to  the  intermediate  points  based  upon  the  more 
distant  point  the  carrier  should  give  to  the  intermediate  point  the 
benefit  of  the  Portland  rate  plus  the  local  back,  for  more  than  this 
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would  certainly  be  unjust.  A  combination  of  locals  may  not  be  ex- 
ceeded even  when  the  locals  are  in  part  a  duplicate  of  each  other. 
This  combination,  however,  is  exceeded  to  many  points  in  Oregon. 
Moreover,  the  back-haul  rate  which  is  added  to  the  long-distance 
rate  as  a  basis  for  the  rate  to  the  intermediate  point,  if  permitted  as 
a  factor,  must  conform  to  the  restrictions  of  the  act  as  to  reason- 
ableness. 

The  Commission  has  made  investigation  into  the  rates  to  points  in 
southern  Oregon  and  finds  them  to  be  excessive  and  unreasonable 
in  themselves,  thereby  emphasizing  the  discrimination  between  such 
points  and  Portland. 

DISCRIMINATION. 

Even  if  the  preceding  conditions  are  met,  the  carrier  should  not 
unduly  discriminate  between  its  nearer  and  farther  points,  and  by 
this  is  meant  that  it  shall  follow  no  different  policy  with  respect  to 
one  point  from  that  which  it  follows  toward  all  other  points  similarly 
situated.  A  railroad  is  justified  under  the  law  in  discriminating  in 
favor  of  one  city  as  against  another  if  they  are  so  differently  circum- 
stanced that  at  one  point  transportation  forces  are  brought  into  play 
which  are  not  or  can  not  be  exercised  at  another  point.  But  a  carrier 
is  not  justified  in  deliberately  adopting  a  policy  of  preference  toward 
one  city  as  against  another.  Only  the  preference  or  advantage  that 
is  due  is  justifiable,  and  that  advantage  which  is  bestowed  upon  a 
city  by  the  mere  policy  of  the  carrier  and  not  by  reason  of  actual  dif- 
ference in  condition  is  undue.  If  one  city  is  on  the  water  and  can 
operate  boats  to  another  city,  it  has  an  advantage  which  the  rail  car- 
riers between  the  same  points  may  recognize  without  violating  the 
prohibition  against  undue  preforence.  So  if  the  water  points  at  one 
end  of  a  line  are  grouped,  the  water  points  at  the  other  end  of  the 
line  should  be  likewise  grouped  or  the  influence  of  the  water  recog- 
nized. Railroad  policy  must  be  consistent.  This  is,  roughly,  the 
meaning  of  the  third  section  of  the  act. 

Let  us  now  see  what  the  real  situation  is  as  to  the  rates  covered  by 
this  application.  The  railroad  has  shown  water  competition  be- 
tween San  Francisco  and  Portland.  But  it  makes  the  same  rates 
from  many  other  points,  some  on  the  Bay  of  San  Francisco  and  some 
on  rivers  flowing  into  the  bay  and  some  inland.  It  was  shown  that 
there  was  a  water  carrier  between  San  Francisco  and  Portland,  but 
there  is  no  showing  that  there  is  direct  water  competition  between 
any  of  the  other  points  and  Portland,  although  it  is  a  matter  within 
our  knowledge  that  by  transshipment  at  San  Francisco  traffic  can 
move  by  water  from  most  of  the  points  involved  to  Portland.  The 
carrier  has  failed  to  justify,  nor  has  it  attempted  to  justify,  rates 
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from  bay  and  river  points  to  Portland  the  same  as  from  San 
Francisco. 

While  extending  San  Francisco-Portland  rates  to  bay  and  river 
points  on  the  south,  the  carrier  does  not  extend  San  Francisco*Port- 
land  rates  to  points  on  the  Willamette  River  on  the  north.  If  there 
is  reason  for  treating  the  southern  points  in  a  group,  why  should  that 
same  policy  not  be  applied  to  the  northern  points?  Of  this  there 
is  no  explanation  offered  by  the  carrier.  Sacramento  has  the  same 
rate  to  Portland  that  San  Francisco  has.  Sacramento  has  the  same 
first  class  rate  to  Oregon  City,  Salem,  Albany,  Eugene,  and  Rose* 
burg,  but  to  Medford  Sucramento  has  a  lower  rate  than  San  Fran- 
cisco. What  is  the  explanation  of  this?  On  that  question  the  carrier 
is  silent.  Can  it  be  that  Sacramento  is  given  the  benefit  of  its  nearer 
distance  to  Medford  while  being  at  the  same  time  given  the  full  bene- 
fit of  the  San  Francisco  rate  not  onlv  to  Portland  but  to  other  Willa- 
mette  vallev  cities? 

Albany  is  situated  80  miles  to  the  south  of  Portland,  approximately 
the  same  distance  down  the  Willamette  River  that  Sacramento  is 
from  San  Francisco.  The  rate  from  Sacramento  to  Portland  is  the 
same  as  the  rate  from  San  Francisco  to  Portland.  The  rate  from 
Sacramento  to  Albany  is  also  the  same  as  from  San  Francisco  to 
Albany.  But  the  nite  from  Albany  to  San  Francisco  is  15  cents  leas 
than  the  rate  from  Albany  to  Sacramento.  There  is  no  reason  given 
for  this  difference.  Is  not  the  competition  between  San  Francisco 
and  Sacramento  upon  freight  going  by  water  from  Albany  through 
Portland  and  destined  to  Sacramento  as  strong  and  effective  as  com- 
petition from  Sacramento  to  San  Francisco  upon  freight  going  by 
water  from  Sacramento  through  San  Francisco  and  Portland  to 
Albany?  That  is  to  say,  if  the  rate  is  the  same  northbound,  why 
should  it  not  be  the  same  southbound?  Furthermore,  if  the  Southern 
Pacific  Company  makes  no  differential  between  Sacramento  and  San 
Francisco  on  trafiic  moving  to  Portland,  why  should  it  make  a  differ- 
ential on  traffic  moving  to  San  Francisco  from  Oregon  City  and 
Portland?  Here  is  a  violation  of  the  long-and-sh<irt>hauI  clause 
entirely  unexplained. 

In  view  of  the  condition  here  presented,  we  must  find  that  the 
carrier  has  not  justified  the  rate  situation  presented  in  its  tariff  in 
these  respects: 

(1)  The  application  of  the  same  rates  from  other  points  upon  San 
Francisco  Bay  and  points  inland  to  Portland  as  are  e.xtended  from 
San  Francisco. 

(2)  The  application  of  higher  rates  southbound  from  Portland  to 
points  inland  than  to  San  Francisco. 
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(8)  The  application  of  higher  rates  to  points  on  the  Willamette 
River  on  traffic  northbound  from  San  Francisco  than  are  applied  on 
traffic  southbound  from  Portland  to  points  on  the  Sacramento  River. 

(4)  The  application  of  rates  from  San  Francisco  that  are  higher 
to  points  between  San  Francisco  and  Portland  than  the  combination 
of  locals  on  Portland. 

(5)  The  application  of  unreasonably  higher  rates  at  intermediate 
points. 

Instead,  however,  of  denying  the  application  of  the  carrier,  we 
shall  give  permission  for  it  to  make  a  further  showing  under  its 
application  in  accordance  with  the  views  herein  expressed  as  to  the 
requirements  of  the  law. 
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No.  301 C. 

NATIONAL  POLE  COMPANY 

V. 

CHICAGO,  ST.  PAUL.  MINNEAPOLIS  &  OMAHA  RAILWAY 

COMPANY  ET  AL. 


Submitted  Dccrmbvr  2J.  li)IO.    DcHded  February  5,  1912, 


Rate  on  cednr  poles  from  iwilnts  in  Wisconsin  and  Michigan  to  Texas  points 
found  to  have  t)eiMi  unn^asonnlile  to  tlie  extent  it  exceeiled  the  rate  on  lum- 
ber (*ontcniiM>r:iniMMisIy  in  ofTiH't  from  and  to  Raid  |»oint8.  MavOiUU  4 
Oibba  T.  C.  d  E.  I.  H.  R.  Co.,  IG  I.  C.  C.  Hep..  40.  cited  and  affirmed, 

G.  M.  Stephen  for  complainant. 

S,  A.  Lynth'  and  C.  C.  Wright  for  Chicapo,  St.  Paul,  Minneapolis 
Sl  Omaha  Kailway  Company  and  Chicago  &  North  Western  Railway 
Company. 

William  Ellis  and  F.  G.  Wright  for  Chicago,  Milwaukee  A  St 
Paul  Railway  Company. 

ir.  T.  Hughes  and  W,  F.  Dirlcinson  for  Chicago,  Rock  Island  & 
Pacific  Railway  Company  and  Chicago,  Rock  Island  &  Uulf  Railway 
Company. 

Blackburn  Esterline  for  Chicago  &  Alton  Railroad  Company. 

Janus  C.  Jeffery  for  St.  I^ouis,  Iron  Mountain  &  Southern  Railway 
Company. 

•/.  W,  Allen  for  Missouri,  Ivansas  &  Texas  Railway  Company  and 
Missouri,  Kansas  &  Texas  Railway  Company  of  Texas. 

Rei>ort  op  the  Commission. 

By  the  Commission: 

The  comphiinant  is  a  corporation  engaged  in  buying  and  selling 
cedar  poles,  ties,  etc..  and  has  its  principal  place  of  business  in  E&ca- 
naba.  Mich.  Its  petition,  filed  I)eceml>er  9,  1900,  and  amendments 
thereto,  allege  that  the  defendants  have  exa<*ted  unn>asonable  charges 
for  the  transportation  of  certain  carload  shipments  of  cedar  poles 
from  points  in  Minnesota,  Wisconsin,  and  Michigan  to  points  in 
Pennsylvania  and  Texas.  Certain  of  the  shipments  involved  moved 
more  than  two  yeara  prior  to  the  filing  of  this  petition,  but  all  such 
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had  been  previously  brought  to  the  attention  of  the  Commission 
within  the  statutory  period  of  two  years  after  the  cause  of  action 
accrued. 

The  ground  of  the  complaint  in  respect  of  the  shipments  to  points 
in  Texas  is  that  the  rates  charged  by  defendants  and  paid  by  com- 
plainant for  the  transportation  of  the  certain  shipments  of  cedar 
poles  in  carloads,  as  hereinafter  described,  were  unjust  and  unrea- 
sonable to  the  extent  they  exceeded  the  rates  then  in  effect  on  lumber 
from  and  to  the  same  points.  The  principle  involved  was  consid- 
ered in  MacGillis  <&  Gibbs  Co.  v.  C.  <&  E.  I.  R.  R.  Co.,  16  I.  C.  C. 
Rep.,  40,  wherein  it  was  held  that  a  rate  for  the  transportation  of 
poles  which  exceeded  the  rate  contemporaneously  in  effect  on  lum- 
ber from  and  to  the  same  points  was  unjust  and  unreasonable  to  the 
extent  of  such  excess.  The  opinion  in  the  MacGUlis  cfe  Gibbs  case 
was  followed  in  National  Pole  Co.  v.  C,  St.  P.,  M.  ds  0.  Ry.  Co., 
Unreported  Opinion  No.  124.    In  both  cases  reparation  was  awarded. 

The  petition  includes  two  shipments  made  to  points  in  Pennsyl- 
vania, one  to  Ellsworth  and  the  other  to  Rices  Landing.  The  rates 
applied  on  these  shipments  were  21  cents  and  23  cents  per  100 
pounds,  respectively,  which  we  find  were  the  lawfully  established 
rates  at  the  time  of  shipment.  The  complainant  avers  that  these 
rates  were  unreasonable  to  the  extent  they  exceeded  17  and  19  cent^, 
respectively.  The  latter  were  the  rates  applicable  at  the  time  to 
Pittsburgh  and  the  complainant  contends  that  they  should  hav# 
been  applicable  to  the  respective  points  of  destination.  Examination 
of  the  tariffs  shows  that  by  amendment  subsequent  to  the  time  these 
shipments  were  made  the  Pittsburgh  basis  was,  as  a  matter  of  fact, 
made  applicable  to  Ellsworth  and  Rices  Landing,  but  the  record  con- 
tains no  evidence  to  show  that  the  rates  charged,  which  were  the 
lawfully  published  rates  at  the  time  of  movement,  were  in  any  wise 
unreasonable. 

Among  the  shipments  to  Texas  points  are  the  following:  One  from 
Mizpah.  Minn.,  to  Gainesville,  Tex.,  delivered  at  destination  May  10, 
1907,  upon  which  charges  were  collected  in  the  sum  of  $153.72,  based 
on  a  through  rate  of  63  cents;  another  from  Itasca,  Wis.,  to  Stone- 
burg,  Tex.,  moving  August  27,  1907,  consisting  of  a  carload  of  poles 
weighing  40,200  pounds,  upon  which  charges  in  the  sum  of  $227.98 
were  collected,  based  on  a  through  rate  of  57  cents;  another  from 
Kelliher,  Minn.,  to  Dallas,  Tex.,  which  arrived  at  destination  Novem- 
lier,  25, 1007,  upon  which  charges  in  the  sum  of  $196.02  were  collected, 
based  on  a  through  rate  of  60i  cents;  and  another  from  Itasca,  Wis., 
to  Ringgold,  Tex.,  which  shipment  arrived  at  destination  September 
16,  1907,  and  on  which  charges  were  collected  in  the  sum  of  $216.60, 

based  on  a  through  rate  of  57  cents. 
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Although  two  hearings  were  had  in  this  case,  the  second  one  being 
for  the  express  purpose  of  affording  complainant  an  opportunity  to 
furnish  definite  and  satisfactory  proof  of  the  route  of  movement 
and  other  matters  touching  the  shipments  mentioned,  the  record  is 
still  incomplete.  It  wholly  fails  to  show  the  route  over  which  the 
shipments  actually  moved  and  is  so  incomplete  that  we  can  make 
no  definite  or  specific  findings  of  fact  relative  to  the  four  shipmenta 
mentioned. 

As  to  the  two  remaining  shipments,  one  moved  from  Itasca,  Wis., 
to  Sandy  Point,  Tex.,  September  30,  1007.  The  bill  of  lading  cover- 
ing this  shipment  specifies  routing  ''Om.  Ry."  The  record  contains 
a  lottiT  from  the  general  freight  agent  of  the  Chicago,  St  Paul, 
Minneapolis  &  Omaha  Railway  Company  stating  that  this  shipment 
moved  from  "Itasca  to  Milwaukee,  via  the  Northwestern  line;  Mil- 
waukee to  East  St.  Ix)uis.  via  the  C.  &  N.  W.,  Peoria,  and  the  C  &  A. 
Railway,  and  from  East  St.  Louis  in  connection  with  the  St.  L.  I.  M. 
A  S.  R.  R."  It  further  appears  that  beyond  the  line  of  the  Iron 
Mountain  the  oar  moved  over  the  rails  of  the  X^xas  &  Pacific  and 
International  &  Great  Northern  railways.  Freight  charges  on  this 
shipment  were  prepaid,  the  receipt  of  the  initial  line  showing  that 
$171  was  collected,  based  on  a  weight  of  30,000  pounds  and  a  throu^ 
rate  of  57  cents.  There  was  no  joint  rate  applicable,  but  the  sum  of 
the  intermediate  rates  was  57  cents,  as  chargeil,  based  on  a  rate  of 
10  cents  from  Itasca  to  either  Milwaukee  or  Chicago  and  a  rate  of  47 
cents  from  the  latter  junctions  to  Sandy  Point.  At  the  time  this 
shipment  moved  there  was  a  rate  of  10  cents  on  lumber  from  Itaaca 
to  either  Chicago  or  Milwaukee,  subject  to  a  minimum  of  24,000 
pounds  for  34-foot  cars  or  under,  while  from  Chicago  or  Milwaukee 
there  was  a  rate  on  lunil)er  (certain  varieties  excepted)  of  38  cents 
to  Sandy  Point,  subject  to  a  minimum  of  30,000  pounds,  except  where 
marked  capacity  of  the  oar  was  less.  The  sum  of  the  intermediate 
rates  applicable  on  lumber  over  the  route  by  which  this  shipment  of 
poles  moved  was  thus  48  cents.  A  subsequent  issue  to  the  tariff, 
effective  Juno  4.  lOOS,  made  the  38-oent  rate  on  lumlwr  applicable  to 
telegraph  or  telephone  poles,  with  a  minimum  of  30,000  pounds. 
August  10,  li^OS,  the  factor  from  Chicago  and  Milwaukee  to  Sandy 
Point  was  advan(*ed  to  41  cents  and  the  sum  of  the  intermediate 
rates  on  the  latter  then  became  51  cents.  June  4,  1000,  the  rate  from 
Chicago  and  Milwaukee  on  poles  was  reduced  to  40  cents,  making 
the  simi  of  the  intermediate  rates  50  cents,  which  latter  rate  was  con- 
tinued in  effect  until  February  10,  1910,  when  the  rate  from  Chicago 
and  Milwaukee  to  Sandy  Point  was  reduced  to  38  cents  and  the  sum 
of  the  intermediate  rates  again  became  48  c(*nt.s.  Subsequent  iaauea 
of  the  Southwestern  lines  tariffs  have  established  a  specific  rate  of 
38  cents  from  Chicago  and  Milwaukee  to  Sandy  Point  on  poles,  and 
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the  sum  of  the  intermediate  rates  at  present  applicable  is  48  cents 
on  poles  as  well  as  on  lumber. 

The  other  one  of  these  two  shipments  of  poles  moved  March  28, 
1908,  from  Escanaba,  Mich.,  to  Gainesville,  Tex.  The  docu- 
ments evidencing  the  transportation  of  this  shipment  show  that 
it  moved  via  the  Escanaba  &  Lake  Superior  Railway  and  Chicago, 
Milwaukee  &  St.  Paul  Railway  to  Kansas  City,  Mo.,  thence  via  the 
Missouri,  Kansas  &  Texas  Railway  and  the  Missouri,  Kansas  A 
Texas  Railway  of  Texas.  The  expense  bill  of  the  latter  carrier  shows 
that  the  shipment  weighed  40,200  pounds,  and  that  charges  in  the 
sum  of  $229.14  were  collected  on  the  basis  of  a  through  rate  of  67 
cents,  which  we  find  was  the  rate  lawfully  applicable  on  poles  at 
the  time.  Contemporaneously  the  rate  on  lumber  was  48  cents.  The 
rate  on  poles  from  Escanaba  to  Gainesville  was  subsequently  made 
the  same  as  the  rate  on  lumber  from  and  to  the  same  points,  and  the 
pole  rate  has  undergone  the  same  fluctuations  which  have  been  noted 
in  reference  to  shipment  from  Itasca  Dock  to  Sandy  Point  mentioned 
above. 

No  facts  of  different  nature  are  presented  in  the  case  of  the  two 
last-mentioned  shipments  that  incline  us  to  modify  or  change  the 
opinion  expressed  in  the  MacGiUis  ct*  Gibba  case^  9upra^  and,  with- 
out restating  the  reasons  there  given,  we  hold  that  the  rate  upon 
each  of  these  two  shipments  of  poles  were  unreasonable  to  the  extent 
they  exceeded  the  rate  contemporaneously  in  effect  upon  lumber  in 
carloads  from  and  to  the  same  points.  We  find  that  the  rate  of  67 
cents  assessed  upon  each  of  the  two  last-named  shipments  was  im- 
reasonable  to  the  extent  it  exceeded  a  rate  of  48  cents. 

We  further  find  that,  on  September  4,  1907,  complainant  made  a 
shipment  of  cedar  poles,  weighing  30,000  pounds,  from  Itasca,  Wis., 
to  Sandy  Point,  Tex.;  that  it  paid  charges  thereon  in  the  sum  of 
$171,  and  that  said  charges  were  unjust  and  unreasonable  to  the 
extent  they  exceeded  $144,  which  would  have  accrued  at  the  rea- 
sonable rate  of  48  cents;  that  complainant  was  damaged  thereby; 
and  that  it  is  therefore  entitled  to  reparation  in  the  sum  of  $27,  with 
interest  from  September  30,  1907. 

We  further  find  that,  on  March  28,  1908,  complainant  shipped 
from  Escanaba,  Mich.,  to  Gainesville,  Tex.,  a  carload  of  poles  weigh- 
ing 40,200  pounds ;  that  it  paid  charges  thereon  in  the  sum  of  $229.14, 
based  on  a  through  rate  of  57  cents;  that  said  charges  were  unjust 
and  unreasonable  to  the  extent  they  exceeded  the  sum  of  $192.96, 
which  would  have  accrued  at  the  reasonable  rate  of  48  cents;  that 
complainant  was  damaged  thereby;  and  that  complainant  is  there- 
fore entitled  to  reparation  in  the  sum  of  $36.18,  with  interest  from 
April  15,  1908. 

An  order  will  be  entered  in  accordance  with  these  condusions. 
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No.  4135. 
EDISOX  PORTLAND  CEMENT  COMPANY 

DELAWARE,  LACKAWANNA  &  WESTERN  RAILROAD 

COMPANY  ET  AL. 


Sulmitted  July  2Ji,  191 L    Dr<Hdcd  February  5,  1912. 


Following  rule  GS,  tariff  clrculur  18-A,  cited  nnd  approved  in  De  Camp  Bro9,  4 
Yule  Iron,  Coal  d  Coke  Co.  v.  V,  d  S.  \V.  Ry,  Co,,  22  I.  C.  C.  Rep.,  274; 
Held,  That  tbo  prinoliml  (1('f<Miilaiit  is  n'S|K)nsible  to  complainant  In  tlie 
amount  of  damafi:o8  caustHi  by  bnvinjc  unlawfully  publinbed  a  tariff  showllic 
that  it  could  mako  delivery  on  the  track  of  a  carrier  from  wbom  It  had 
not  obtained  concurrences,  and  wbicb  carrier  refused  to  participate  in  tte 
tariff. 

F.  C,  Morris  for  the  complainant. 

Douglas  Swift  and  A.  S.  Learoyd  for  Delaware,  Lackawanna  A 
Western  Railroad  Company. 

William  C.  Coleman  for  Baltimore  &  Ohio  Railroad  Company. 

Report  of  the  Commission. 

By  the  Commission  : 

The  complainant  is  a  corporation  on^a^ed  in  manufacturing 
cement  at  Now  VillaL^o,  N.  J.  Its  petition,  filed  June  1,  1911,  alleges 
that  the  published  tariff  of  the  Baltimore  &  Ohio  Railroad  Company, 
which  is  the  principal  defendant,  represented  that  that  carrier  could 
and  would  make  a  certain  terminal  delivery  on  the  tracks  of  the 
Erie  Railroad  at  Akron.  Ohio:  that,  relying  upon  the  said  tariff,  it 
shipped,  in  February  and  March,  1900,  from  New  Village  to  Akron, 
via  defendants*  lines,  two  carloiKls  of  cement,  consigned  to  the 
Aknm  Pavinjr  and  Planter  Company,  to  which  firm,  according  to 
the  tariff,  switching  delivery  could  be  made  at  a  charge  of  $2.50  per 
car,  which  the  defendants  would  absorb:  that  upon  arrival  of  the 
cars  at  Akron  they  were  plarvd  upon  a  delivery  track  of  the  Baltic 
more  &  Ohio  Railroad,  from  which  the  consismee  was  compelled  to 
haul  the  shipments  at  a  cost  of  $12.60,  in  addition  to  the  published 
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rate.  The  claim  was  first  presented  to  the  Commission  November  4, 
1910.    Reparation  is  asked  in  the  amount  incurred  for  drayage. 

On  February  25,  1909,  and  on  March  11,  1909,  the  complainant 
shipped  from  New  Village,  N.  J.,  two  carloads  of  cement,  each 
weighing  57,000  pounds.  Both  cars  were  consigned  to  the  consignee 
alleged  in  the  petition,  and  each  was  routed  "  Lack,  line,  B.  &  O.  & 
Erie  R.  R.,"  and  in  each  bill  of  lading  was  inserted  a  rate  of  $2.20 
per  ton. 

At  the  time  the  shipments  moved  there  was  no  joint  rate  from 
New  Village  to  Akron  in  connection  with  the  Erie  Railroad.  A  joint 
through  rate  of  $2.20  per  ton  was  published  by  the  Lackawanna  and 
the  Baltimore  &  Ohio  railroads,  and  the  latter  had  on  file  with  the 
Commission  a  delivery  circular  showing  the  deliveries  that  it  could 
make  at  various  points  on  its  line.  This  circular  showed  the  con- 
signee as  being  located  on  the  Erie  tracks  at  Akron  and  represented 
that  delivery  could  be  made  by  switching,  for  which  a  charge  of 
$2.50  would  be  made  by  the  Erie,  and  another  tariff  provided  that 
this  charge  would  be  absorbed.  The  Erie  Railroad  had  not  at  the 
time  concurred  in  the  delivery  tariff  of  the  Baltimore  &  Ohio  and 
upon  arrival  of  cars  refused  to  accept  the  same  or  make  the  delivery 
which  the  tariff  of  the  Baltimore  &  Ohio  represented  could  be  made. 
The  consignee  is  located  upon  the  Erie  tracks,  and  the  tracks  of  the 
Baltimore  &  Ohio,  from  which  it  was  obliged  to  take  delivery,  are 
distant  about  one  and  one-half  miles  from  its  plant.  It  unloaded 
and  drayed  the  cement  to  its  plant  and  rendered  bills  therefor 
against  complainant,  which  amounted  on  one  car  to  $5.85,  on  the 
other  $6.75,  for  which  amounts  it  was  given  credit  by  the  com- 
plainant. 

The  effect  of  the  action  of  the  Baltimore  &  Ohio  was  to  make  the 
Erie  Railroad  a  party  to  its  delivery  tariff.  This  the  record  clearly 
shows,  and  this  defendant  admits  that  it  had  no  authority  to  do  so. 
The  publication  of  the  Baltimore  &  Ohio  Railroad  Company  was  in 
direct  contravention  of  the  Commission's  rules  made  under  the  au- 
thoritv  of  section  6  of  the  act,  to  the  effect  that  lawful  concurrence 
must  be  secured  from  every  carrier  shown  as  participating  in  a  tariff, 
and  that  a  joint  tariff  must  show  the  form  and  number  of  concur- 
rence of  each  participating  carrier.  We  do  not  doubt  that  com- 
plainant was  misled  by  this  publication.  In  accordance  with  rule 
0)8  of  tariff  circular  18 -A,  cited  and  followed  in  De  Camp  Bros,  ct* 
Yule  Iron,  Coal  cfc  Coke  Co.  v.  F.  cfc  S.  W.  Ry.  Co.,  22  I.  C.  C.  Rep., 
274,  we  hold  that  the  Baltimore  &  Ohio  is  responsible  for  any  dam- 
age resulting  to  complainant  from  its  unwarranted  action  in  showing 
the  Erie  Railroad  as  a  delivering  carrier. 
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Upon  the  record  we  find  that  the  shipments  were  made  as  stated 
above;  that  by  reason  of  the  inability  of  the  Baltimore  A  Ohio  Bail- 
road  Company  to  make  the  delivery  promised  in  its  tariff  the  com- 
plainant has  been  damaged  in  the  sum  of  $12.60,  which  it  was  com- 
pelled to  pay  for  dray  age  from  the  tracks  of  the  Baltimore  A  Ohio 
Railroad  to  the  plant  or  warehouse  of  the  consignee;  and  that  it  is 
entitled  to  an  award  of  damages  in  the  said  sum,  with  interest  from 
April  12,  1909,  which  the  Baltimore  &  Ohio  Railroad  Company  will 
be  required  to  pay  without  contribution  from  the  other  carriers.  An 
order  will  be  entered  accordingly, 
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No.  4072. 
SWIFT  &  COMPANY 

V. 

MISSOURI  PACIFIC  RAILWAY  COMPANY  ET  AL. 


Bubmitted  June  28,  1911,    Decided  February  5, 1919. 


DviiDf  the  period  covered  by  this  complaint  the  Missouri  Pacific  Railway 
Gompany  absorbed  switching  charges  on  cars  containing  leas-than-carload 
freight,  in  lots  of  6,000  pounds  or  more,  received  from  connecting  carriers 
within  the  switching  limits  of  Kansas  City,  Mo.,  destined  to  Missouri 
Pacific  freight  houses  or  warehouses  and  thence  forwarded  to  points  on 
Us  line,  but  it  did  not  absorb  such  switching  charges  on  cars  handled 
through  its  train  yards;  Held^  That  said  arrangement  resulted  in  unjust 
discriminntion  against  traffic  handled  through  its  train  yards.  Reparatioo 
awarded. 

Albert  n.  Veeder^  Henry  Veeder^  and  Maurice  Weigle  for  com- 
plainant. 

James  C.  Jeffery  and  H.  J.  Campbell  for  Missouri  Pacific  Railway 
Company. 

W.  F.  Dickinson  and  Wallace  T.  Hughes  for  Chicago,  Rock  Island 
&  Pacific  Railway  Company. 

Report  of  the  Commission. 

By  the  Commission  : 

The  complainant  is  a  corporation  engaged  in  the  manufacture  of 
packing-house  products  at  Kansas  City,  Kans.  By  petition,  filed 
May  4,  1911,  it  alleges  that  unreasonable  and  unjustly  discriminatory 
(^witching  charges  were  assessed  by  defendants  on  certain  shipments 
of  packing-house  products  which  moved  between  October,  1907,  and 
February,  1908,  from  Kansas  City,  Kans.,  to  the  train  yards  of  the 
Missouri  Pacific  Railway  Company  at  Kansas  City,  Mo.  The  claim 
was  first  filed  with  the  Commission  September  2,  1909.  Reparation 
is  asked. 

Complainant's  packing  house  is  on  the  tracks  of  the  Chicago,  Rock 
Island  &  Pacific  Railway  in  Kansas  City,  Kana  The  shipments 
covered  by  the  petition,  86  in  number,  were  delivered  by  the  Rock 
Island  to  the  Missouri  Pacific  Railway  within  the  switching  limits 
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of  Kansas  City,  for  delivery  at  the  train  yards  of  the  latter  carrier, 
and  subsequent  shipment  over  that  line. 

At  the  times  of  shipment  the  Missouri  Pacific  published  a  rule 
which  provided  for  the  absorption  of  switching  charges  on  cars  con- 
taining less-than-carload  freight,  in  lots  of  6,000  pounds  or  over, 
received  from  connecting  carriers  within  the  switching  limits  of  Kan- 
sas City,  when  such  cars  were  destined  to  the  Missouri  Pacific  freight 
houses  or  warehouses  in  that  city  and  thence  fonvarded  over  the 
lines  of  said  carrier.  Effective  Februarj-  17,  1008,  this  provision  was 
amended  by  the  Missouri  Pacific  Railway  to  cover  movements  to  the 
train  yards  as  well  as  to  freight  stations  and  warehousi»s. 

The  freight  houses,  warelioiises,  and  the  train  yards  are  adjacent 
to  each  other,  and  the  haul  to  the  train  yards  is  slightly  shorter  and 
involves  somewhat  less  handling  of  the  cars.  The  shipments  in  ques- 
tion were  loaded  in  so-called  "  peddler''  cars  in  train  order;  no  other 
goods  were  contained  in  the  cars:  and  it  was  in  every  way  more  con- 
venient to  the  carrier  to  take  the  cars  direct  to  the  train  yards  rather 
than  to  handle  the  shipments  through  the  freight  houses  and  thenoe 
to  the  train  yards.  Apparently  the  cars  were  handled  through  the 
train  yards  for  convenience  of  the  carrier  and  not  by  order  of  com- 
plainant. Fpon  all  the  fa<'t^  of  record  we  are  of  opinion  that  the 
nonabsorption  of  the  switrliing  charges  in  this  case  ccmstituted  an 
unjust  discrimination  against  this  complainant  and  its  traffic 

We  find  that  between  October  22,  1J)07,  and  Februarj-  15,  1908, 
complainant  shipped  from  its  warehouse  in  Kansas  City,  Kans.,  to 
the  train  yards  of  the  Missouri  Pacific  Kailway  Company  in  Kansas 
City,  Mo.,  over  the  lines  of  defendant  carriers,  8G  cars  containing 
less-than-carload  shipments  of  packing-house  pn)ducts  in  lots  of  G,000 
pounds  or  more,  which  were  forwarded  to  points  on  the  line  of  that 
defendant;  that  switching  charges  aggregating  $258  were  collected 
from  complainant  on  thest*  cars;  that  the  switching  charges  so  col- 
lected constituted  an  unjust  discrimination  against  this  complainant 
and  its  said  traffic,  and  that  it  was  thereby  damaged  in  the  amount  of 
said  charges;  and  that  complainant  is  therefore  entitled  to  reparation 
in  the  sum  of  $2r»8,  with  interest  from  May  15,  190ft.  The  Chicago, 
Rock  Island  &  Pacific  Railway  Company  took  part  in  the  movement 
of  these  cars,  but  inasmuch  as  the  switching  charges  should  have 
been  al)sorbed  by  the  Missouri  Pacific  Railway  Company,  no  order 
will  be  made  as  to  the  former  carrier. 

SLaaBep. 
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No.  2718. 

MICHIGAN   HARDWOOD   MANUFACTURERS'   ASSOCIA- 

TION 

V. 

TRANSCONTINENTAL  FREIGHT  BUREAU  ET  AK 


Bulnnitied  November  10,  1910.    Decided  January  8,  1912. 


Prcocnt  rate  of  85  cents  per  100  pounds  for  the  transportation  of  hardwood 
lumber  from  certain  points  in  soutliern  Michigan  to  Pacific  coast  terminals 
and  intermediate  points  found  unreasonable,  and  maximum  rate  of  80 
cents  per  100  pounds  prescribed  for  the  future. 

W.  A.  Percy  for  complainant. 

T.  J.  Norton^  Robert  Dunlapj  and  /.  L.  Coleman  for  Atchison, 
Topeka  &  Santa  Fe  Railway  Company. 

Hale  Uolden  for  Burlington  &  Missouri  River  Railroad  Company 
in  Nebraska  and  Chicago,  Burlington  &  Quincy  Railroad  Company. 

Baker^  BottSj  Parker  cfc  Garwood  for  Texas  &  New  Orleans  Rail- 
road Company  and  Galveston,  Harrisburg  &  San  Antonio  Railway 
Company. 

/.  D.  Armstrong  for  Great  Northern  Railway  Company. 

/.  P,  Blair  for  Louisiana  Western  Railroad  Company  and  Mor- 
gan's Louisiana  &  Texas  Railroad  &  Steamship  Company. 

Charles  Donnelly  for  Northern  Pacific  Railway  Company. 

W.  W.  Cotton  for  Oregon  Railroad  &  Navigation  Company. 

E.  L.  Williams  for  Oregon  Short  Line  Railroad  Company. 

P.  P.  Dunne^  C.  W.  Durbrow^  and  F.  C.  DiUard  for  Southern 
Pacific  Company. 

A^.  H.  Loomis,  Edson  Rich^  and  F.  C.  Dtllard  for  Union  Pacific 
Railroad  Company. 

Report  or  the  Commission. 

Phouty,  Commissioner: 

For  some  years  previous  to  1904  transcontinental  lines  had  ap- 
plied a  rate  of  75  cents  per  100  pounds  to  the  transportation  of  hard- 
wood lumber  from  all  points  upon  the  Missouri  River  and  east  to 
Pacific  coast  terminals,  but  during  that  year  this  rate  was  advance 
to  85  cents.    In  consequence,  certain  manafacturers  of  and 
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in  various  kinds  of  hardwood  lumber  doing  business  mainly  in  south- 
em  Wisconsin  and  at  Memphis,  Tenn.,  complained  that  the  aboTe 
advance  was  unjust  and  unreasonable,  and  upon  an  investigation  of 
this  complaint  the  Commission  so  held,  ordering  a  restoration  of  the 
76-cent  rate.  BurgiHa  v.  Transcontinental  Freight  Bureau^  13  I.  C.  C 
Rep.,  GG8. 

The  original  75-cent  rate,  as  already  stated,  had  been  a  blanket 
rate  applying  from  all  territory  east  of  the  Missouri  River,  and  the 
85-cent  rate  covered  the  same  territory.  We  held  that  76  cents 
should  not  be  exceeded  from  Chicago  territory  and  Mississippi  River 
points,  as  then  defined  in  transcontinental  freight  tariffs,  but  we 
declined  to  extend  that  rate  to  territory  farther  east.  The  language  of 
the  Commission  was  as  follows : 

One  ronson  ndvnncod  by  the  (1<*feii4l:)nt8  in  support  of  the  n^nflonableneai 
of  the  sr»-oent  rate  is  the  f.ict  ttiat  this  rate  applies  as  a  blanket  rate  all 
the  way  to  the  Atlantit*  seal)i>anl.  The  lumber  haml1e<1  by  the  complainanta 
Ir  mainly  shlpiKMl  from  WlfirMi>sin  points  and  from  Memphis  and  similar  points. 
In  consitierin};  the  reasonableness  of  this  rate  we  have  treated  Chicago  and 
Memphis  ns  typical  iHtints  of  origin.  Tho  ronsid«'ratlons  which  lead  to  the 
conclusion  that  a  rate  of  17%  cents  is  siiinclent  fn>m  these  points  would  not 
induce  a  similar  conclusion  as  to  more  distant  points.  This  rate  will  therefore 
t)e  made  applicsibl*'  from  (Miii-.r^o  and  rhlca^ro  i^olnts,  and  from  MlasiaaippI 
RWer  points  whi<'h  inrludi'  Memphis.  If  the  defriidants  desire  they  may  apply 
a  higher  rate  from  territory*  fartlier  east;  we  can  not  uix>d  the  record  Intelli- 
gently indicate  how  ninch  higher. 

The  year  following  the  promulgation  of  this  decision  the  com- 
plainants filed  the  present  complaint,  allcprin^r,  in  substance,  that 
they  were  manufacturers  of  and  dealers  in  hardwood  lumber  at 
points  immediately  ea.st  of  the  territory  to  which  the  75»cent  rate  had 
been  restored:  that  they  competed  directly  with  mills  located  in  the 
75-cent  territory:  that  10  cents  per  100  poimd.s  amounted  to  $4  per 
1,000  feet  upon  rou«rh  hardwood  lumber,  and  from  $2  to  $2.50  per 
1,000  feet  upon  dn^-sed  hardwood  lurnl>er,  and  that  under  this  handi- 
cap they  wen»  unable  to  sell  upon  the  Pacific  coast  in  competition 
with  mills  in  the  Tri-cent  zone.  Tln»y  asked  that  the  75-cent  rate  be 
extender!  to  enibnu-e  the  territory  in  which  they  operate. 

We  find  nothing  in  the  present  record  wliieh  lead-s  us  to  reconsider 
our  original  holding  in  the  //»//•/;».«  rase.  We  did  not  then  feel,  and 
we  do  not  now  feel,  that  the<(*  transcontinental  lines  can  be  required 
to  carry  the  75-cent  rate  farther  east  than  the  territory  s{>ecified  in 
the  BurfjfM  cojte.  It  may  Ik*  unfortunate  for  the  complainants  that 
their  mills  are  locate<l  to  the  en-t  of  the  dividing;  line  while  the  milk 
of  their  competitor^  are  situated  to  the  we.^^t  of  it,  but  there  must  be 
a  division  somewhere,  and  if  we  were  to  embrace  these  mills  within 
the  75-cent  group,  we  should  then  be  met  with  the  same  demand  by 
other  mills  farther  east  It  should  also  be  noted  that  while  then 
mills  are  at  a  disadvantap>  in  the  wo.<t  they  possess  an  advantage  in 
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eastern  markets,  owing  to  greater  proximity  and,  on  the  whole,  better 
ratea 

The  only  question  open  to  us,  then,  is  the  amount  of  the  difference 
which  shall  prevail  between  75-cent  territory  and  the  mills  of  the 
complainants.  If  we  were  considering  what  would  be  a  reasonable 
blanket  rate  to  be  applied  to  all  territory  east  of  the  present  75-cent 
group,  85  cents  might  not  seem  excessive,  but  these  complainants  are 
located  upon  the  extreme  western  edge  of  the  territory  to  which  that 
rate  would  apply  and  immediately  east  of  the  territory  to  which  the 
75-cent  rate  now  applies,  and  their  mills  are  in  sharp  competition 
with  those  paying  the  75-cent  rate.  They  insist  that  a  spread  of  10 
cents,  equivalent,  as  already  said,  to  $4  per  1,000  feet  upon  rough 
hardwood  lumber,  is  too  great 

In  fixing  commodity  rates  from  eastern  defined  territory  to 
Spokane  we  added  from  6  to  7  per  cent  of  the  Chicago  rate  for  the 
rate  from  Cincinnati-Detroit  territory,  a  territory  defined  in  the 
Spokane  tariffs  of  the  defendants,  which  is  roughly  bounded  upon 
the  east  by  Lake  Huron  and  a  line  from  Detroit  to  Cincinnati.  We  are 
of  the  opinion  and  find  that  the  present  rate  of  85  cents  is  excessive 
from  points  in  territory  lying  east  of  the  present  75-cent  territory  and 
on,  south,  and  west  of  the  following  line:  Including  points  located  on 
a  line  beginning  at  Muskegon,  Mich.;  thence  via  Toledo,  Saginaw 
&  Muskegon  Railway,  through  Sparta,  Cedar  Springs,  and  Greenville 
to  Sheridan,  Mich.;  thence  via  Pere  Marquette  Railroad,  north 
through  Edmore,  Alma,  and  St.  Louis  to  Saginaw,  Mich. ;  thence  via 
Michigan  Central  Railroad  north  to  West  Bay  City,  Mich.;  thence 
via  Michigan  Central  Railroad  south  to  Vassar,  Mich.;  thence  via 
Pere  Marquette  Railroad  to  Port  Huron,  Mich.;  thence  via  Grand 
Trunk  Western  Railway  to  Fort  Gratiot,  Mich.;  thence  via  Grand 
Trunk  Railway  to  Detroit,  Mich. ;  thence  via  Detroit  &  Toledo  Shore 
Line  Railroad  to  Toledo,  Ohio;  thence  via  Wheeling  &  Lake  Erie 
Railroad  through  Oak  Harbor  to  Fremont,  Ohio;  thence  via  Lake 
Erie  &  Western  Railroad  to  Burgoon,  Ohio;  thence  via  Pennsyl- 
vania Company  to  Tiffin,  Ohio;  thence  via  the  Sandusky  division 
of  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway  through 
Carey,  Forest,  Kenton,  Belief ontaine,  Urbana  to  Springfield,  Ohio; 
thence  via  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Railway 
through  Xenia,  Morrow,  and  Loveland  to  Cincinnati,  Ohio;  thence 
via  LouisviUe  &  Nashville  Railroad  through  Newport,  Latonia,  Paris, 
and  Winchester  to  Richmond,  Ky.;  thence  to  Nicholasville,  Ky.; 
thence  via  Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  to  Dan- 
ville, Ky.;  thence  via  Burgin  and  Southern  Railway  through  Har- 
rodsburg  and  Shelby ville  to  Louisville,  Ky.;  thence  via  Louis- 
ville   &    Nashville    Railroad    to    Elizabethtown,   Ky.;    thence    via 

878a2'— VOL  22—12 27 


890  INTEB8TATE  COMMERCE  COMMISSION  BSPQBXB. 

Illinois  Central  Railroad  to  Hodgensville,  Ky.,  through  Elizabeth- 
town,  Litchfield,  and  Princeton  to  Hopkinsville,  Ky.;  thenoe 
through  Princeton,  Paducah,  and  Fulton,  Ky.,  Jackson,  TeniiM 
Corinth,  Miss.,  and  Haleyrille,  Ala.,  to  Jasper,  Ala. ;  thence  via  St. 
Louis  &  San  Francisco  Railroad  to  Adamsville,  Ala.;  thence  via  St. 
Louis  &  San  Francisco  Railroad  through  Jasper,  Ala.,  to  Tupelo, 
Miss.;  thence  via  Mobile  &  Ohio  Railroad  to  West  Point,  Mja&; 
thence  via  Southern  Railway  in  Mississippi,  to  Columbus,  Miss.; 
thence  via  Mobile  &.  Ohio  Railroad  through  Artesia  and  Meridian, 
Miss.,  to  and  including  Mobile,  Ala.;  and  that  the  rate  from  this 
territory  to  Pacific  coast  terminals  and  intermediate  pointa  ahould 
not  exceed  80  cents  per  100  pounds. 

The  complaint  in  this  case  only  refers  to  points  in  southern  Michi- 
gan, and  while  it  has  seemed  pn>per  to  indicate,  as  above,  the  extent 
to  which  in  our  opinion  the  80-cent  rate  should  be  finally  applied, 
our  order  can  be  no  broader  than  the  complaint  and  will  be  confined  to 
points  in  the  state  of  Michigan  on,  south,  and  west  of  the  line  above 
designated,  to  which  the  rate  of  75  cents  does  not  already  apply.  Nor 
will  the  defendants  be  in  any  way  prejudiced  in  subsequent  proceed- 
ings if  it  appears  that  the  line  as  designated  is  improperly  drawn, 
it  being  merely  intended  as  a  suggestion  to  the  carriers  for  a  final 
disposition  of  this  question  based  on  our  present  knowledge  of  the 
situation. 

The  comphiinnnts  ask  for  reparation  upon  past  shipments,  and, 
following  the  Burr/r^ts  rase,  we  find  that  since  June  28,  1907,  the  rate 
of  85  cents  applie<l  from  these  Michigan  points  has  been  unreasonable, 
and  that  the  complainants  are  entitled  to  reparation  u|>on  that  basis; 
all  questions  as  to  the  statute  of  limitations  and  the  amount  of 
reparation  being  reserved  for  further  consideration. 

22LaaRe|K. 


SUNFLOWSB  GLAfiB  00.   V.  M.   P.   BT.   OOl  891 


No.  4374. 
SUNFLOWER  GLASS  COMPANY  ET  AL. 

V. 

MISSOURI  PACIFIC  RAILWAY  COMPANY  ET  AL. 


Bulmitted  November  2,  1911.    Decided  January  15,  ISlt, 


Complaint  alleged  that  defendants'  rates  on  window  glass  from  the  Kansas  field 
to  the  upper  Mississippi  River  crossings  are  unreasonable  and  unduly  dis- 
criminatory as  compared  with  the  rates  on  that  commodity  from  the 
east  to  said  crossings;  Held,  That  the  facts  disclosed  by  the  record  show 
that  no  discrimination  exists  and  that  the  present  rates  from  the  Kmni> 
field  are  not  unreasonable. 

J.  P.  Casey  and  F.  E.  Wear  for  complainants, 

Z>.  R.  Lincoln  for  Missouri  Pacific  Railway  Company. 

T.  J.  Norton  and  J.  R.  Eoonts  for  Atchison,  Topeka  &  Santa  Fe 
Railway  Company. 

IF.  F.  Dickinson  and  Wallace  T.  Hughes  for  Chicago,  Rock  Island 
A  Pacific  Railway  Company. 

Rkpokt  of  the  Commission. 

Prouty,  Chairman: 

The  complainants  are  manufacturers  of  window  glass  in  what  ia 
known  as  the  gas  belt  of  Kansas,  situated  in  the  southeastern  part  of 
that  state,  of  which  Coffeyville  may  be  selected  as  a  representative 
point.  The  complaint  is  that  rates  on  window  glass  to  the  upper 
Mississippi  River  crossings,  like  Dubuque,  Davenport,  Fort  Madison, 
Muscatine,  etc,  are  too  high. 

Window  glass  is  produced  in  large  quantities  in  Indiana  and  east- 
em  Ohio,  and  the  product  of  those  factories  comes  into  sharp  com- 
petition with  that  produced  by  the  complainants  at  these  Mississippi 
River  points.  Until  some  two  years  ago  the  commodity  rate  on  win- 
dow glass  in  carloads  from  producing  points  in  Ohio  and  Indiana 
was  18  cents  per  100  pounds  to  St.  Louis  and  23^  cents  to  these  upper 
crossings.  In  1909  the  Roach  &  Musser  Sash  and  Door  Company, 
located  at  Muscatine,  Iowa,  filed  with  this  Commission  a  complaint 
alleging  that  the  rate  of  23  cents  to  that  and  similar  points  was  un- 
reasonable in  itself  and  diseriminatory  as  compared  with  that  to  i 
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Louis.  A  hearing  was  had  upon  this  complaint,  but  before  the 
was  argued  and  submitted  the  carriers  made  a  voluntary  readjust- 
ment of  their  tariffs  by  which  a  rate  of  19  cents  was  established  to  the 
points  in  question,  the  rate  to  St.  Louis  remaining  the  same. 

The  corresponding  rate  on  window  glass  from  these  Kansas  pointB 
of  production  to  St  Louis  before  the  readjustment  just  referred  to 
had  been  to  St.  Louis  22  ct*nts,  to  the  upper  crossings  27  cents,  and 
the  complainants  say  that  upon  this  adjustment  they  could  fairly 
compete  with  eastern  factories. 

^Vhen  the  rate  from  the  east  was  reduced  from  23  cents  to  19  cents 
to  these  points  in  question  no  reduction  was  made  from  the  mills  of 
the  complainants,  and  they  now  assert  that  their  rate  ought  to  havs 
been  reduced  ns  much  as  the  rate  from  the  east  It  will  be  seen  there- 
fore that  the  real  complaint  of  the  complainants  is  not  that  27  cents 
is  unreasonable  to  the^e  upper  Mississippi  River  crossings — for  that 
rate  was  satisfactorj' — but  that  the  present  rate  is  too  high  as  com- 
pared with  the  19-cent  rate  from  the  east. 

The  defendants  which  carry  this  business  from  the  Kansas  points 
to  the  Mississippi  River  do  not^  except  to  a  very  limited  extent,  par- 
ticipate in  the  transportation  from  the  east  to  these  same  points. 
Rates  from  the  east  are  dominated  nnd  the  business  mainly  handled 
by  lines  having  no  connection  with  the  defendants.  Strictly  speak- 
ing, therefore,  these  defendants  can  not  be  said  to  discriminate  by 
reason  of  the  fact  that  they  maintain  a  higher  rate  from  Kansas 
points  than  other  lines  over  which  they  have  no  control  maintain 
from  the  east. 

At  the  same  time,  railroads  owe  to  the  communities  served  by  them 
the  duty  to  maintain  rates  which  are  fairly  adjusted  with  respect 
to  similar  rates  from  and  to  competing  territory,  having  reference 
to  the  general  adjustment  of  rates  and  all  the  circumstances  involved. 
Perhaps  all  this  would  be  best  expressed  by  saying  that  these  defend- 
ants ought  to  maintain  from  the  Kansas  field  a  rate  which  is  fairly 
in  line  with  the  ^neral  level  of  rates.  We  may  inquire,  therefore, 
whether  a  rate  of  27  cents  from  the  Kansas  field  for  lines  operating 
in  that  territory'  is  fairly  related  to  a  rate  of  19  cents  from  the  east 
over  lines  in  that  territory. 

The  distance  to  these  points  from  the  east  is  somewhat  less  than 
from  Kansas  points  of  production.  It  was  said  that  the  average 
from  the  east  would  be  about  450  miles  as  compared  with  500  miles 
from  Kansas.  AMiile  this  difference  in  distance  would  justify  some 
difference  in  the  rate,  manifestly  it  would  not  excuse  anything  like 
the  present  difference. 

It  is  well  understood  that  the  general  level  of  rates  in  central 
freight  association  territ<M7  east  of  the  Mississippi  River  is  very 
much  lower  than  that  prevailing  in  territory  west  of  that  river.    For 
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example,  rates  in  cents  per  100  pounds  upon  the  numbered  dasses 
by  the  Santa  Fe  from  Coffeyville,  Kans.,  to  Fort  Madison,  Iowa,  as 
compared  with  corresponding  rates  from  Columbus,  Ohio,  to  Fort 
Madison  are  as  follows : 
Rates  from  Coffeyville  to  Fort  Madison — 

Class 1 2 8        4 6_ 

Rate 101     88     69}     62      43 

Rates  from  Columbus  to  Fort  Madison — 

Class 12        8        4        6        8 


Rate 69     61}     41     29}    24}     20 

Glass  in  carloads  moves  at  the  fifth  class  rate  under  both  western 
and  official  classifications,  and  the  difference  in  the  above  class  rates 
perhaps  fairly  represents  the  difference  in  the  general  level  of  rates. 

It  should  also  be  noted  that  the  distances  from  the  eastern  fields  to 
the  various  Mississippi  River  crossings  from  St.  Louis  north  to  the 
northern  line  of  the  state  of  Iowa  are  substantially  the  same,  so  that 
upon  the  score  of  the  cost  of  service  it  is  difficult  to  sustain  a  much 
higher  rate  to  the  upper  crossings  than  to  St.  Louis.  Rates  from 
the  east  to  these  points  in  question  were  reduced  for  that  reason. 
Upon  the  other  hand  the  distances  from  the  Kansas  field  to  St. 
Louis  are  very  much  less  than  to  the  upper  crossings,  so  that  the  same 
reason  which  induced  and  compelled  a  reduction  from  the  east  is  not 
operative  to  these  points  from  the  west. 

Upon  the  whole,  we  are  of  opinion  and  find  that  no  discrimination 
exists  and  that  the  present  rates  from  this  Kansas  field  can  not  be 
pronounced  unreasonable. 

The  complaint  will  therefore  be  dismissed. 
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Xo.  r>.731. 
VIRGINIA-CAROLINA  CHEMICAL  COMPANY 

V. 

ATLANTIC  COAST  LINE  RAILROAD  COMPANY. 


Suhmittcd  April  25,  VJtl.     Decided  January  15,  lOlZ. 


1.  D^^fpiwlnnt    rnnfntaincil   from   Objirloston,   S.   C.,   to   Gainesville,   Fla^  eom- 

iiioility  rates  «>f  $:>.1U  per  tmi  on  fertillziT  and  $2.25  on  fertilizer  material, 
pixeriMNi  in  eai-h  rase  by  the  prDvisions  of  the  classlllention  and  excep- 
tions thereto.  These  latter  84>h(Hlules  contained  a  list  of  articles  entitled 
to  l»p  shipiKHl  an  fertilizer,  but  contained  no  list  of  articles  tbat  might  be 
Fhipp^Hl  as  fertilizer  material. 

2.  With  reference  to  the  application  of  the  $3.10  rate  on  various  carload  ship* 

ments  of  articles  listed  in  the  classification  as  entitled  to  fertlllier  rates; 
7/(7 J,  That  $.'{.10  was  the  rate  legally  applicable  to  complainant's  ship- 
ments, and  that  the  s:ime  is  not  shown  to  liave  been  unressunable  or 
unduly  prejudicial.    Complaint  dismissed. 

n.  W.  B,  (ilorcr  for  complainant. 
Frank  W.  Gwathmey  for  defendant. 

RciimT  OF  THE  Commission. 

By  niE  Commission: 

The  c^oiiiplainant  is  a  corporation  engaged  in  the  manufactare  of 
fertilizer  and  has  ofliccH  at  Atlanta,  Ga.  By  petition,  filed  December 
23,  1010,  it  allegi's  that  the  charges  collected  by  defendant  for  the 
transportation  of  certain  shipments  of  bulk  acid  phosphate  from 
Charleston,  S.  C,  to  Gainesville,  Fla.,  were  unreasonable.  The 
matter  was  first  bniught  to  the  attention  of  the  Commission  Feb- 
ruary 17,  1010.    Reparation  is  asked. 

During  the  month  of  Marcli,  lOOS,  complainant  shipped  from 
Charleston  to  Gainesville  4  carloads  of  bulk  acid  phosphate,  aggre- 
gating L'Oo.nOO  pounds,  upon  which  freight  charges  were  collected  in 
the  sum  of  $:U0,  based  upon  a  commodity  rate  of  $3.10  per  ton, 
applicable  to  fertilizers,  including  bulk  acid  phosphate  and  other 
articles  specifically  listed  as  fertilizers  in  the  southern  classification^ 
in  connection  with  Florida  exception  sheet,  to  which  the  tariff  refers 
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for  a  list  of  articles  taking  fertilizer  rates.  The  list  in  the  classifi- 
cation included  acid  phosphate,  but  that  in  the  Florida  exception 
sheet  did  not.  Under  the  tariff  then  effective,  the  charges  were 
correctly  assessed. 

At  the  hearing  complainant  amended  its  petition  to  include  4  cars 
of  sulphate  of  potash,  1  car  of  nitrate  of  soda  and  4  cars  of  dry- 
milled  phosphate  plaster,  the  aggregate  weight  of  which  was  457,823 
pounds.  Upon  these  shipments  which  moved  from  March  26  to 
September  22, 1908,  inclusive,  from  Charleston  to  Gainesville,  charges 
aggregating  $709.62  were  assessed,  based  on  the  fertilizer  rate  •f 
$3.10.  These  latter  shipments  were  also  included  in  the  informal 
complaint  hereinbefore  referred  to. 

By  tariff,  A.  C.  L.,  I.  C.  C.  No.  5320,  effective  February  16,  1907, 
defendant  published  from  Charleston  to  Gainesville  a  commodity 
rate  of  $3.10  per  ton  on  fertilizer,  also  a  rate  of  $2.25  per  ton,  appli- 
cable on  fertilizer  "when  consigned  to  fertilizer  factories."  This 
tariff  was  governed  by  the  southern  classification  and  Florida  excep- 
tion sheet,  to  which  reference  is  made  for  a  list  of  articles  upon  which 
the  rates  named  may  be  applied. 

December  28,  1907,  the  tariff  referred  to  above  was  superseded  by 
I.  C.  C.  No.  5936  (effective  when  shipments  moved),  which  brought 
forward  the  $3.10  rate,  but  omitted  the  $2.25  rate  "  when  consigned 
to  fertilizer  factories."  On  December  18,  1908,  in  Supplement  No. 
67  to  I.  C.  C.  No.  4262,  the  carriers  published  a  rate  of  $2.25  on  "  fer- 
tilizer material,"  but  the  tariff  did  not  contain  within  itself  any  list 
of  articles  upon  which  this  rate  applied.  It  is  governed  by  southern 
classification  in  connection  with  note  19  (Florida  ex<!eptions).  Refer- 
ence to  the  classification  discloses  that  while  it  includes  (as  does  also 
note  19)  a  list  of  articles  taking  fertilizer  rates,  no  provision  what- 
ever is  made  for  articles  taking  "  fertilizer-material  "  rates.  It  seems 
certain,  therefore,  that  the  last-mentioned  rate  of  $2.25  did  not  law- 
fully apply  to  shipments  of  bulk  acid  phosphate.  Indeed,  under 
our  rulings  relative  to  the  application  of  specific  commodity  rates, 
the  $2.25  rate  could  not  have  been  applied  in  any  instance. 

At  the  time  these  shipments  moved  there  was  in  effect,  tariff  A.  C. 
L.,  I.  C.  C.  No.  5489,  a  commodity  rate  of  $1.50  per  ton,  applicable 
from  Charleston  to  Jacksonville,  Fla.,  on  articles  taking  fertilizer 
rates  as  listed  in  the  southern  classification,  which,  as  we  have  seen, 
included  acid  phosphate.  The  same  tariff  also  named  a  commodity 
rate  of  75  cents  per  ton  from  Jacksonville  to  Gainesville,  applicable 
to  fertilizer  material  "when  for  fertilizer  factories;"  the  articles 
comprised  in  the  term  fertilizer  material  were  not  specified  in  the 
taritf;  instead  it  provided  that  rates  between  Jacksonville  and 
Florida  points  should  be  subject  to  the  Florida  classification,  but  this 
latter  schedule  was  not  filed  with  the  Commission.    In  the  same  tariil 
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is  also  published  a  class-M  rate  of  $1.C0  from  Jacksonville  to  Oaine»- 
ville,  but  this  rate,  like  the  commodity  rate  on  fertilizer  materiml, 
was  also  governed  by  the  Florida  classification,  which,  as  just  stated, 
was  not  on  file  with  the  Commission.  Neither  of  the  last-named  fac- 
tors was,  therefore,  available  for  the  purpose  of  constructing,  in  con- 
nection with  the  $1.50  rate  to  Jacksonville,  a  through  interstate  rate 
to  Gainesville. 

Effective  March  7,  1910,  the  defendants  canceled  the  intermediate 
rates  in  the  la.st-nanicd  tariff  an<l  reissued  them  in  Hinton^s  tariff, 
I.  C.  C.  No.  A-2T.  This  tariif,  which  is  still  in  effect,  names  a  rate 
of  $3.10  on  fertilizer,  including  acid  phosphate,  applicable  from 
Charleston  to  Gainesville,  and  n  rate  of  $1.00  from  Jacksonville  to 
Gainesville,  both  governed  by  the  southern  classification  in  connec- 
tion with  note  10.  The  tariff  also  carries  rates  from  Charleston  to 
Gainesville  of  $2.25  per  ton  and  from  Jacksonville  to  Gainesville  of 
75  cents  per  ton  on  fertilizer  niuterial.  The  fertili/icr-material  nitee 
last  named  are  applicable  to  commodities  particularly  specified  in 
note  3  of  the  tariff,  which  does  not,  however,  include  acid  phosphate^ 
Furthennore.  the  rates  are  limited  to  imported  material, and  there  is 
nothing  of  record  to  show  that  the  shipments  in  question  were  ten- 
dered or  accepted  by  the  carriers  as  other  than  lo(*al  shipments.  Since 
May  1,  1911,  the  tariff  has  carried  a  rate  of  $2.25  on  dry  milled 
plaster,  Charleston  to  Gainesville. 

The  question  remains,  were  the  shipments  involved  properly 
sessed  as  fertilizer?  Much  confusion  has  been  thn>wn  into  the 
by  the  efforts  of  complainant  to  show  that  bulk  acid  phosphate  is  a 
fertilizer  material  and  not  a  fertilizer.  The  defendant,  while  deny- 
ing complainant's  contention  as  to  the  character  of  bulk  acid  phos- 
phate, admitted  that  sulphate  of  potash  and  nitrate  of  soda  were 
**  fertilizer  materials,*'  and  should  have  been  charged  as  such.  It 
appears  from  testimony  introduced  on  l)ehalf  of  complainant  that 
all  of  the  aminuMlities  specified  an*  fertilizer  materials  in  the  sense 
that  each  is  usuallv  combined  with  one  or  more  articles  in  the  manu- 
facture  of  a  complete  fertilizer,  and  is  seldom  u^ed  in  tlie  crude  state; 
but  it  also  appears  that  in  certain  case-^  each  of  the  S4) -called  materials 
is  considered  as  a  compI(>te  fertilizer.  It  was  ^hown  that  different 
communities  n^qiiire  diir*Tciit  f»*rtilizers;  that  scarcely  any  two 
farmers  would  want  the  >ame  mixture;  and  that  each  of  the  com- 
modities involved  is,  to  some  extent,  >hipp(Ml  direct  to  consumers. 

The  tariffs  cany  rate<  on  feriiliziT  and  also  on  fertilizer  material. 
They  refer,  in  each  case,  to  the  cla^*-ilic*ation  and  exception  sheets  for 
a  list  of  articles  which  may  l>i>  >hii)iM'(l  then'under.  The  distinction 
between  fertilizers  and  fntilizer  materials  for  trans|>ortation  pur- 
poses is  to  be  determinetl,  therefore,  by  n*ference  to  tlie  classifica- 
tion and  exception  sheet.s;  but  while  these  latter  contain  a  list  of 
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articles  taking  fertilizer  rates,  they  contain  no  list  of  articles  taking 
^  fertilizer-material  "  rates.  Therefore  no  application  of  the  latter 
rates  can  be  made.  Rates  which  were  formerly  in  effect  on  fertilizer 
^when  consigned  to  fertilizer  factories,'^  could  only  have  had  the 
effect  of  discriminating  between  the  shippers  or  the  receivers.  The 
rule  is  well  established  that  a  rate  can  not  be  based  upon  the  use  to 
which  the  commodity  is  to  be  devoted;  neither  can  a  rate  be  confined 
in  its  terms  or  application  to  an  individual  or  a  class;  it  must  be 
open  to  all  shippers  alike. 

It  is  our  conclusion  and  finding  that  the  legally  established  rate  of 
$8.10  on  fertilizer  from  Charleston  to  Gainesville,  specifically  appli- 
cable in  carloads  upon  any  and  all  of  the  commodities  involved,  has 
not  been  shown  to  have  been  unreasonable  so  far  as  it  applies  to  the 
commodities  in  question  in  this  complaint.  There  was,  and  is,  no 
legally  published  rate  on  fertilizer  materials  as  such,  and  the  record 
contains  no  data  to  show  what  differences,  if  any,  should  be  made  in 
the  rate. 

The  complaint  will  be  dismissed. 

22  L  C.  0.  Rep. 
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No.  3956. 
NEW  ENGLAND  COAL  A  COKE  COMPANY 

V. 

NORFOLK  &  WESTERN  RAILWAY  COMPANY  ET  AL. 


Bubmitted  December  f,  1911,    Decided  Febnmrp  5,  191$, 


1.  Trimmlnf?.  or  leveling  coal  In  the  holds  of  shlpt,  is  a  Decenary  aerrlea  te 

connection  with  the  transiiortation  of  coal  by  water,  and«  where  per* 
formed  by  the  rail  cnrrierH,  it  must  be  regarded  as  a  part  of  the  dellTcry. 
When  defendants  undertake  to  render  such  sen-ice,  any  duirge  therefor 
Is  subject  to  regulation  by  this  Commission. 

2.  The  charge  of  3  cents  per  ton  for  trimming  and  4.5  cents  per  ton  for  damp- 

ing and  trimming  not  found  to  have  been  unreasonable.  Charge  of  tbt 
Virginian  Unilway  of  4.5  cents  per  ton  for  trimming  alone  foand  to  have 
been  unreasonable  to  the  extent  it  exceeded  3  cents  iier  ton.  Reparation 
awarded. 

Lawrence  A.  Ford  and  Charles  D.  Drayton  for  complainant 

R.  Walton  Moore^  Merrel  P.  Callaway^  and  Charles  J.  Rixeg^  }r^ 
for  Norfolk  A  Western  Railway  Company. 

William  A.  Parker  for  Baltimore  &  Ohio  Railroad  Company. 

H.  T.  Wickham  for  Chesapeake  A  Ohio  Railway  Company. 

n.  T.  Hall  for  Virginian  Railway  Company. 

Lawrence  Greer  and  F.  C.  Sicodemus^  jr.^  for  Western  Maxyland 
Railway  Company. 

Report  of  the  Commission. 

McChord,  Commissioner: 

This  proa  I'diiig  involves  the  reasonableness  of  charges  collected  at 
certain  Vir^rinia  and  Maryland  ports  for  "  trimming '^  or  leveling 
coal  in  the  holds  of  ships. 

Coiiiplainaitt  is  a  cor{)oration  engaged  in  buying,  selling,  and 
transporting  coal  by  water.  Its  principal  office  is  in  Boston,  Mass. 
The  petition  was  (ih*d  March  27,  1011. 

The  defendants  tranf^port  coal  fn>m  various  interstate  points,  par- 
ticularly  from  West  Virginia,  to  the  ports  for  transshipment.  At 
their  respective  termini  extensive  coal  piers  have  In^en  erected. 
Those  of  the  Norfolk  A  Western  are  at  Lambert's  Point;  thoae  of 
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def(.<ni]ants  have  undortaken  to  effect  safe  and  complete  flHivery  to 
vessels  seelviiig  cargnos  at  these  ports.     The  trniiwihipping  ajp-'iicies 
were  coastniotcd  not  only  as  a  nt-oessity  for  the  rail  curriers  in  the 
sticcesRfnl  conduct  of  their  business,  but  in  order  to  attract  ships  to 
their  piers,  where  carpnes  niipht  be  huided  with  economy  and  dis- 
patch.    Tlie  triiiiiuiiip  wrvice  is  a   factor  in  (lie  tran.sshipment  of 
coal.     l"<ir  the  purpose  of  hiafiinjr.  the  ship  is  to  some  extent  under 
the  domination  of  the  rail  carriers.     When  it  comes  alongside  the 
pier  the  labnrers  enter  thercim  to  manipulate  the  chutes  and  thereby 
put  the  transshipping  agencies  into  operation.     As  the  loading  pro- 
gresses it  becomes  necessary  for  some  of  thcs(>  InbouTS  to  board  the 
ship  and  to  descend  into  the  hold  and  distribute  the  coal.     This 
perviee  is  an  e.ssential  link  in  elTecting  delivery  Ix'caiise  no  complete 
and  reasonable  delivery  can  otherwise  lie  accomplished.     Nor  do  we 
think  it  the  duly  of  the  consignee  to  unload  the  cai-s  when  the  rail 
carriers  own  and  operate  the  unloading  instrumentalities,  and  where 
it  is  impossible  for  the  cnsiguee  to  accept  delivery  in  any  other  way. 
Indeed,  under  the  existing  arrangement,  the  water  carriers  have  no 
choice  but  to  employ  the  facilities  provided  by  the  rail  carriers,  who 
offer  to  the  public  a  transiwrtation  service  with  delivery  in  this 
manner.     \Vhere  the  carriers  have  undei-taken  to  deliver  the  coal 
•nd  have  appropriated  all  the  reasonable  and  practical  means  for 
to  doing,  they  can  not  be  heard  to  say  that  they  have  performed  the 
j^i:«»in«B  moBtinir  iinnn  th^m,  Of  that  the  tran.spurtntion  has  ended 
r  effected.     The  agencies  upon  the  pier 
nr  this  purpose  are  inadequate   for  the 
oal,  and  such  agencies  have  been  supple- 
upon  the  pier  and  others  upon  the  ship, 
ing  delivery.    As  will  appear  further  in 
B  of  the  defendants  provide  that  the 
dtunping,  while  others  exclude  dumping 
■  charge  for  dumping  and  trimming 
f  the  transportation  8ervi(%>,  and 
lected  that  they  may  be  com- 
>art  of  the  transportation  serv- 
consider  the  various  opera- 
',  whetlier  or  not  defendants 
this  trimming  service,  when 
etor  is  subject  to  regulation 

'  for  having  this  special 

I      I  or  one  organization. 

bly  would  be  impni- 

tractor  or  laborer  to 
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superintendent  of  terminals,  and,  while  it  appears  that  the  entire 
trimming;  charge,  in  such  cases,  goes  to  the  stevedore,  the  contracts 
which  were  filed  show  that  the  stevedore  undertakes  to  perform  the 
work  at  a  ''reasonable  charge.^'  The  relation  of  principal  and 
agent  clearly  exists,  and  we  can  not  perceive  that  the  interposition 
of  an  agency  directly  commissioned  by  the  carrier  to.  perform  a 
speciGc  service  from  which  the  carrier  greatly  benefits  removes  such 
carrier  from  connection  with  the  transaction. 

Likewise  immaterial  is  the  argument  that  the  rail  carrier  can  not 
be  compelled  to  render  such  service,  for  it  is  well  established  that, 
while  carriers  voluntarily  may  do  what  this  Commission  can  not 
compel  them  to  do.  it  is  also  true  that  such  voluntary  undertaking 
may  subject  the  charge  I  hero  for  to  regulation  by  this  Conimist^ion. 

To  dispose  of  the  argument  that  the  rail  transportation  ends  at  the 
top  or  knuckle  of  the  pier  requires  a  more  extensive  review.  Com- 
plainant  is  the  owner  of  practically  all  the  coal  transported  by  it. 
This  coal  is  purchased  f.  o.  b.  tide,  which  is  interpreted  to  mean  that 
the  vendor  is  required  to  deliver  into  the  hold  of  the  vessel.  The 
cliarge  for  trimming,  however,  is  always  paid  by  the  ship.  The  coal 
is  billed  from  the  mines  to  the  agent  of  tho  shipper  at  the  pier, 
and  this  agent  pays  the  frriirht  charges  to  the  rail  carriers  and 
gives  instructions  as  to  loading  the  coal  upon  the  vessels.  There 
is  no  through  route  or  joint  rate  or  any  common  control,  manage- 
ment, or  arrangement  between  the  rail  and  the  water  carriers  for 
continuous  carriage  or  shipment  from  origin  to  destination.  The 
coal  moves  to  the  port  upon  a  transshipment  rate,  and  the  schedulea 
naming  the  trimming  charges  are  not  filed  with  this  Commission. 

Section  1  of  the  act  provides  that — 

The  term  "  transiKirtntinn  "  shall  lui-Inde    •    •     •    all  InPtrnmentnU ties  and 
facilltii's  "f  shipnipnt  or  cTirrhiL'o.  IrrosjuM'tlve  of  f»wn#»rshlp  <ir  nny  coDtract, 
ex|>ri*sH  or  iiiipUiNl.  fur  tho  i:s«*  thonnif.  :iiu1  nil  jutx  ii'ps  in  r<.)i  meet  ton  with  the 
•    •     •    deliver  J    •     •     •     ami  h:iiidllni:  of  property  tninp|>ortcd.    •    •    • 
•  •••••• 

And  it  If*  h'Toby  mado  the  duty  of  all  cninnit-kn  furriers  suhject  to  the  prorl- 
eions  i»f  this  :i(*t  to  estiiblish.  ohsorvo,  and  enforce  •  •  •  jui^t  hqij  rensonnble 
rejrulations  :iflr«><-tint;  •  •  •  tho  facilities  for  trans[>nrtat!on  •  •  •  ami 
all  other  mat  tors*  rchitinc  to  or  connorted  with  the  rereivlni;.  handlhifr.  trans- 
port! n  is.  storiiij;.  nnd  delivery  of  projM^rty  siibjci't  to  tho  provtulona  of  this  net 
whli-h  may  be  no^-essary  or  profier  to  8e<*nre  the  Rife  and  prompt  receipt. 
handllnfc.  transportation,  and  delivery  of  prMfierty  Hubjoct  to  the  pm vision*  of 
this  act  upon  Just  and  roasiinable  tornia. 

The  piers  erecte*!  hy  the  several  defendants,  including:  frrading, 
rails,  and  land,  represent  an  investment  of  approximately  two  mil- 
lion dollars  each.  It  can  not  be  doubted  that  in  making  such  out- 
lays for  the  establishment  of  transshipping  facilities  and  in  nppn^ 
priating  the  opportunities  and  advantages  for  handling  the  coal, 
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defendants  have  undertaken  to  effect  safe  and  complete  delivery  to 
vessels  seeking  cargoes  at  these  ports.  The  transshipping  agencies 
were  constructed  not  only  as  a  necessity  for  the  rail  carriers  in  the 
successful  conduct  of  their  business,  but  in  order  to  attract  ships  to 
their  piers,  where  cargoes  might  be  loaded  with  economy  and  dis- 
patch. The  trimming  service  is  a  factor  in  the  transshipment  of 
coal.  For  the  purpose  of  loading,  the  ship  is  to  some  extent  under 
the  domination  of  the  rail  carriers.  When  it  comes  alongside  the 
pier  the  laborers  enter  thereon  to  manipulate  the  chutes  and  thereby 
put  the  transshipping  agencies  into  operation.  As  the  loading  pro- 
gresses it  becomes  necessary  for  some  of  these  laborers  to  board  the 
ship  and  to  descend  into  the  hold  and  distribute  the  coal.  This 
service  is  an  essential  link  in  effecting  delivery  because  no  complete 
and  reasonable  delivery  can  otherwise  be  accomplished.  Nor  do  we 
think  it  the  duty  of  the  consignee  to  unload  the  cars  when  the  rail 
carriers  own  and  operate  the  unloading  instrumentalities,  and  where 
it  is  impossible  for  the  consignee  to  accept  delivery  in  any  other  way. 
Indeed,  under  the  existing  arrangement,  the  water  carriers  have  no 
choice  but  to  employ  the  facilities  provided  by  the  rail  carriers,  who 
offer  to  the  public  a  transportation  service  with  delivery  in  this 
manner.  Where  the  carriers  have  undertaken  to  deliver  the  coal 
and  have  appropriated  all  the  reasonable  and  practical  means  for 
so  doing,  they  can  not  be  heard  to  say  that  they  have  performed  the 
obligations  resting  upon  them,  or  that  the  transportation  has  ended 
until  delivery  is  completely  effected.  The  agencies  upon  the  pier 
employed  by  the  carrier  for  this  purpose  are  inadequate  for  the 
proper  distribution  of  the  coal,  and  such  agencies  have  been  supple 
merited  by  employees,  some  upon  the  pier  and  others  upon  the  ship, 
engaged  as  a  unit  in  effecting  delivery.  As  will  appear  further  in 
this  report,  the  tariffs  of  some  of  the  defendants  provide  that  the 
transshipment  rate  includes  dumping,  while  others  exclude  dumping 
in  such  rate  and  make  a  separate  charge  for  dumping  and  trimming 
combined.  If  dumping  is  a  part  of  the  transportation  service,  and 
if  dumping  and  trimming  are  so  connected  that  they  may  be  com- 
bined, then  trimming  also  must  be  a  part  of  the  transportation  serv- 
ice. Under  the  circumstances  we  must  consider  the  various  opera- 
tions of  transshipment  as  a  unit  and,  whether  or  not  defendants 
legally  might  be  compelled  to  render  this  trimming  service,  when 
they  undertake  so  to  do  any  charge  therefor  is  subject  to  regulation 
by  this  Commission. 

Defendants  strongly  urge  the  necessity  for  having  this  special 
work  restricted  in  its  performance  to  one  man  or  one  organization. 
With  their  hea\'y  investments  we  think  it  probably  would  be  impru- 
dent if  defendants  allowed  any  and  every  contractor  or  laborer  to 
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perform  this  work.  Dumpers  and  trimmers  must  be  experienoedi 
They  must  be  available  at  any  hour  of  the  day  or  night,  and  as  thttr 
employment  is  more  or  less  sporadic,  it  can  well  be  imagined  that 
some  definite  organization  is  necessary  to  insure  the  safe  and  expe- 
ditious discharge  of  their  duties.  While  but  one  stevedore  is  em- 
ployed by  any  of  the  defendants,  it  is  a  fact  that  vessels  may  carry 
their  own  trimmers  or  independently  contract  therefor.  C(miplain- 
ant,  however,  has  never  availed  itself  of  this  privilege. 

We  come  now  to  consider  the  reasonableness  of  the  charges  im- 
posed. 

Dependent  upon  the  character  of  the  vessel,  these  charges  at  the 
Man-land  ports  vary  from  3  to  10  cents  and  at  the  Virginia  and 
Chesapeake  ports  from  4^  to  10  centfl.  Seven  cents  appears  to  be  the 
uniform  charge  for  cargo  coal  in  steamers  and  in  sdiooners,  and  10 
cents  is  charged  for  bunker  coal.  These  charges  are  assessed  against 
the  total  nunil)er  of  tons  loaded  aboard  the  ship,  the  actual  tonnage 
shovrlod  l)eing  impossible  to  determine. 

Coniplainant*s  vessels  are  of  a  so-called  self-trimming  type;  that 
\Bn  they  are  constnicted  so  as  to  distribute  a  considerable  quantity  of 
the  coal  without  human  intervention,  thereby  minimizing  the  amounf 
of  labor  reqiiire<l.  In  recognition  of  this  fact,  the  lowest  charge  is 
made  against  vessels  of  this  type — 4.5  cents  at  the  Chesapeake  ports 
and  3  cents  at  the  Marj'land  ports. 

It  is  well  here  to  note  that  throughout  this  case  dumping  and 
trimming  have  been  confused.  As  already  stated,  trimming  means 
leveling  the  coal  in  the  hold  of  the  vessel;  <lnmping.  the  physical 
discharge  of  the  coal  from  the  car  into  the  chute.  The  Baltimore  & 
Ohio  and  the  Western  Maryland  include  dumping  in  their  rates  to 
the  port  and  make  a  charge  of  3  cents  for  trimming.  The  Chesa- 
peake &  Ohio  and  the  Norfolk  &  Western  exclude  dumping  in  their 
port  nites  and  make  a  charge  of  4.5  cents  for  dumping  and  trimming. 
The  Viririnian  Railway,  in  its  transshipment  rate,  specifically  in- 
cludes dumping,  while  its  charge  for  trinuning  alone  is  4.5  centa. 
This  ditTerence  in  the  charges  made  by  the  Virginian  Railway  will  be 
treated  separately. 

Prior  to  1I»07  (ho  rhargi*  upon  cargo  coal  for  all  steamers  at  all  of 
the  ports  in  (iiuv-tii>n  was  7  c(*nts  per  ton.  Oniplainant's  vessels  then 
api^eared  with  their  self-trimming  featun*s.  and  after  negotiating 
with  defendants  secured  a  reduction  to  the  present  rates.  These 
charges  appear  to  }h»  lowor  than  those  made  at  any  other  ports,  either 
donu»stir  or  fi>reigii.  Possibly  the  lowest  charge  at  any  other  port 
for  this  service  upon  so-called  self-trimming  ships  is  at  Swansea, 
Wales,  where  the  rate  is  2  pence  (4  cents)  per  ton.    An  exhibit  filed 

22i.aaB«iiL 


NBW  SNQIAND  OOAL>  A  COKE  00.  V.  If.  ib  W.  EY.  CO.  408 

by  the  Chesapeake  &  Ohio  Railroad  showing  the  cost  per  ton  for 
trimming  and  dumping  is  illustrative,  and  follows: 

Cents. 
Trimming 2. 50 

Damping 1.27 

Clerical  hire .22 

Insurance .07 

Tools .01 

Superintendence .17 

Profit  to  stevedore .26 

Total 4. 60 

Another  exhibit  filed  by  the  same  defendant  shows  the  following 
receipts  and  expenditures  of  its  stevedore  for  the  year  1910:   . 

Total  receipts $24S,285.10 

Total  expenditures 242,900.00 

Profit  to  stevedore 5,885.10 

To  which  should  be  add<>d  yearly  salary  drawn  by 
stevedore  and  Included  in  total  expenditures 8,000.00 

Total  revenue  to  stevedore 8.085.10 

From  all  the  facts  before  us  we  are  unable  to  find  that  the  charge 
of  3  cents  for  trimming  or  the  charge  of  4.5  cents  for  dumping  and 
trimming,  as  applied  to  vessels  of  the  type  we  have  here  considered, 
is  unreasonable.  In  the  case  of  the  Virginian  Railway,  however, 
the  charge  for  trimming  is  4.5  cents  and  its  charge  for  dumping  is 
included  in  its  transshipment  rate.  That  defendant  filed  an  exhibit 
showing  an  aggregate  cost  of  $185,377.56  for  delivering  1,604,495 
tons  of  coal  on  board  all  vessels,  April  1,  1909,  to  February  28,  1911. 
This  cost  was  made  up  as  follows: 

Superintendent,  clerks,  and  office  expenses $11, 779. 46 

Wnges  for  electrical  and  mechanical  operation 18,307.30 

Foremen,  trimmers,  and  dumpers 57,495.85 

Yard  expenses  and  supplies 16,917.97 

Electric  current 13.947.00 

Dock  expenses  and  supplies 13,047.04 

Miscellaneous,  taxes.  Insurance,  and  dredging 29.370.71 

0|)eratlng  tugs 24,512.23 

As  the  cost  of  dumping  is  included  in  the  rate  to  the  port  for  trans- 
shipment, to  arrive  at  the  correct  cost  for  trimming  alone  the  cost  of 
dumping  should  be  excluded.  Most  of  the  above  items  relate  to 
dumping.  Only  the  following  appear  to  have  any  connection  with 
trimming: 

Superintendent,  clerks,  and  office  expenses $11,779.46 

Foremen,  trimmers,  and  dumpers 57,495.85 

Total 60, 275. 81 
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Assuming  that  one-half  of  this  amount  is  properly  chargeable  to 
dumping,  we  have  an  average  cost  of  2.16  cents  per  ton  for  trimming 
all  coal.  Even  this  average,  however,  is  not  fairly  representative  of 
the  cost  for  self-trimming  vessels. 

Under  all  the  circumstances,  we  are  of  opinion  and  find  that 
the  charge  of  4.5  cents  made  by  the  Virginian  Railway  at  Sewall's 
Point  for  trimming  coal  upon  so-called  self-trimming  vessels  of  the 
type  operated  by  complainant  is  unreasonable.  It  is  in  evidence  that 
the  cost  of  actually  dumping  the  coal  is  1.27  cents  per  ton,  exclusive 
of  clerical  hire,  tools,  insurance,  etc.  The  difference  made  by  the 
other  defendants  between  the  charges  for  trimming  and  for  dumping 
and  trimming  is  1|  cents.  Allowing  that  amount  for  damping  in 
connection  with  trimming  we  find  that  a  reasonable  charge  for  trim- 
ming so-called  self -trimming  vessels  of  the  type  operated  by  com- 
plainant should  not  exceed  3  cents  per  ton. 

Between  April  1,  1909,  and  February  1,  1910,  complainant  r^ 
ceived  40^90  tons  of  coal  over  the  piers  of  the  Virginian  Railway) 
for  the  trimming  of  which  it  paid  charges  at  the  rate  of  3|  cents  per 
ton.  This  charge  appears  to  have  been  erroneously  applied  under 
a  misinterpretation  of  the  schedule  posted  at  the  port.  On  this  ton- 
nage we  find  complainant  is  entitled  to  reparation  at  the  rate  of  one- 
half  cent  per  ton,  or  $201.45,  with  interest  from  February  1,  1910. 
Between  November  1,  1910,  and  February  1,  1911,  ccnnplainant  re- 
ceived over  the  piers  of  the  defendant  Virginian  Railway  21,458  tons 
of  coal,  for  the  trimming  of  which  it  paid  charges  at  a  rate  of  4} 
cents  per  ton.  On  this  tonnage  we  find  complainant  is  entitled  to 
reparation  at  the  rate  of  1}  cents  per  ton,  or  $321.87,  with  interest 
from  February  1,  1911. 

None  of  defendants  has  filed  tariffs  with  this  CommisBion  con- 
taining its  trimming  and  dumping  charges.  Such  tariffs  should 
be  immediately  issued  and  filed  as  required  by  law. 

An  order  in  ucoordaince  with  the  foregoing  will  be  issued. 
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No.  4087. 
WILLMAN  &  COMPANY 

V. 

ST.  LOUIS,  IRON  MOUNTAIN  &  SOUTHERN  RAILWAY 
COMPANY  ET  AL. 


Bubmilled  June  SO,  1911.    Decided  Januaru  8,  19tt. 


A  rata  of  18  ceota  tor  tbe  trasBpcrtation  of  watermelons  from  Blodgett,  Mo, 
to  St  Joseph,  Mo.,  via  an  Interstate  route,  not  found  to  Dave  been  onrea- 
sonable.    Complaint  dismissed. 

O.  M.  Rogers  for  complainant. 

H.  J.  Campbell  for  St.  Louis,  Iron  Mountain  &  Southern  lUilway 
Company  and  Missouri  Paci&c  Railway  Ccanpany, 

Retobt  of  thx  Commission. 
Bt  the  Commission. 

The  complainant,  a  copartnership  engaged  in  the  purchase  and 
sale  of  fniit  at  St  Joseph,  Ho.,  by  petition,  filed  April  21,  1911, 
all^^  that  an  unreasmable  rate  ma  charged  it  by  defakdintB  for 
the  transporti 
via  an  intersti 
tiw  is  asked. 
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respectively,  i 
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St  Louis,  M< 
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Kansas  Oi^, 
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especially  so  when  the  rates  are  acquiesced  in  by  the  carrierB:  it  is 
our  information,  however,  that  the  carriers  are  now  conteeting  in 
court  the  validity  of  the  Missouri  statute  in  question*  In  a  receot 
case  involving  other  state  rates  established  under  this  same  statute 
the  Commission  refused  to  regard  the  state  rate  from  Blodgett  to  St 
Louis  as  a  rea^^onable  factor  for  use  in  constructing  interstate  rates 
to  points  in  Minnesota  and  adjacent  states.  Gamble-RobinMOn  C(fm- 
mission  Co.  v.  St.  Z.,  /.  M.  d&  S.  Ry.  Co.,  22  T.  C.  C.  Rep.,  188.  The 
defendants  deny  that  the  interstate  rate  of  18  cents  was  unreasonable 
or  in  any  way  in  violation  of  the  act  to  regulate  commeroe.  Tlie 
distance  via  route  of  movement  is  518  miles,  and  the  rate  yields 
revenue  of  0.9  mills  per  ton  per  mile,  which  we  do  not  find  to  have 
been  unreasonable.  No  specific  routing  instructions  having  been 
given,  the  defendants'  duty  under  the  act  to  regulate  commerce  was 
limited  to  forwarding  the  shipment  via  the  cheapest  available  inter- 
state route.  The  reasonableness  of  the  joint  rate  charged  for  trans- 
portation is  not  questioned  on  any  other  ground  than  that  it  exceeded 
the  state  rate  referred  to,  which  applied  via  another  route  Upon 
the  record  we  are  of  the  opinion  that  the  rate  complained  of  has  not 
l>een  shown  to  have  been  unreasonable.  The  complaint  will  be  dis- 
missed. 
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No.  3405. 

BOARD  OF  RAILROAD  COMMISSIONERS  OF  THE  STATE 

OF  KANSAS 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 

ET  AL. 


Suhmitted  January  12,  1912.    Decided  February  5,  1912. 


1.  Bates  on  salt  from  the  Kansas  field  to  points  between  the  Mississippi  and  the 

Missouri  rivers  found  not  to  be  unreasonable  in  and  of  themselves.  Con- 
sidering the  whole  situation,  they  are,  perhaps,  sufficiently  high  but  can 
not  be  pronounced  excessive 

2.  These  rates  are  not  found  to  be  unduly  high  in  comparison  with  corresponding 

rates  from  the  Michigan  field  to  the  same  points. 
8.  The  Wabash  Railroad  Company  will  be  required  to  cease  and  desist  from  the 

discrimination  now  arising  out  of  the  maintenance  from  Detroit  to  St 

Louis  of  the  9-cent  rate  upon  bullL  salt. 
4.  Applications  for  relief  from  the  operation  of  the  fourth  section  in  regard  to 

these  salt  rates  set  down  for  further  investigation. 

John  MarshaUj  John  S.  Dwwaon^  John  T.  White,  and  E.  H.  Hogue- 
land  for  complainant. 

A.  E.  Helm  for  Hutchinson,  Kans.,  Salt  Company,  and  others, 
interveners. 

Walter  E.  McComack  for  Detroit  Salt  Company,  Diamond  Crystal 
Salt  Company,  and  others,  interveners. 

W.  F.  Dickinson  and  Wallace  T.  Hughes  for  Chicago,  Rock  Island 
&  Pacific  Railway  Company. 

A^.  S.  Brown,  W.  C.  MaxweU,  W.  H.  WyUe,  and  H.  E.  Watts 
for  Wabash  Railroad  Company. 

A.  A.  Hurd,  T.  J.  Norton,  and  /.  B.  Koontz  for  Atchison,  Topeka 
&  Santa  Fe  Railway  Company. 

^  far  tin  L.  Clardy,  H.  G.  Herhel,  James  C.  Jeffery,  Herbert  J. 
Campbell,  and  B.  M.  Flippin  for  Missouri  Pacific  Railway  C(Hnpany. 

C.  C.  Wright  for  Chicago  &  North  Western  Railway  Company  and 
Chicago,  St  Paul,  Minneapolis  &  Omaha  Railway  Company. 

Hale  Holden  and  George  H.  Crosby  for  Chicago,  Burlington  & 

Quincy  Railroad  Company. 
22LaaBep. 
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F.  O.  Wright  for  Chicago,  Milwaukee  &  St  Paul  Bailway  Com- 
pany. 

J.  W,  Allen  for  Missouri,  Kansas  &  Texas  Railway  Company. 

Fred  H.  Wood  and  F.  C.  Dumbeck  for  St.  Louis  &  San  Francisco 
Railroad  Company. 

F.  C.  DiUard,  H.  A.  Scandrett^  B.  W.  Scandrettj  and  H.  O.  KmU 
for  Union  Pacific  Railroad  Company. 

Report  of  the  Commission. 

Prouty,  Chaimuin: 

This  proceeding  involves  the  relative  distributive  rates  on  salt  from 
the  Knnsns  as  compared  with  the  Michigan  field  into  intermediate 
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territory.  The  situation  will  be  best  understood  by  a  glance  at  the 
accompanying  map. 

Tlie  Kansas  salt  field  extends  about  120  miles  north  and  south  bj 
some  00  miles  east  and  west  Hutchinson  is  situated  near  the  center 
of  this  field  and  may  be  selected  as  typical  of  the  whole  field.  Rates 
fn)iii  nil  points  of  production  in  this  field  to  the  disputed  territory 
are  the  same,  there  Ijcing  therefore  no  competition  in  the  rate  between 
(liirenMit  points  of  production  in  this  field. 

The  Michipin  field  covers  nearly  the  entire  lower  peninsula  of 
the  state  of  Michigan,  extensive  salt  works  being  located  at  Luding* 
ton.  Manistee.  Bay  City,  Port  Huron,  Detroit,  Saginaw,  and  some 
other  points.    This  field  is  therefore  more  extensiTe  than  the  Kansas 
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field.  Bates  at  the  present  time  are  substantially  the  same  from  all 
points  in  the  Michigan  field  to  the  destinations  in  controversy;  but, 
owing  to  conditions  of  transportation,  which  will  be  later  referred 
to,  there  has  been  in  the  past  active  competition  in  rates  between  the 
Michigan  points  of  production  themselves,  which  has  produced,  at 
times,  differences  in  those  rates,  some  vestiges  of  which  still  remain. 

It  will  be  seen  by  reference  to  the  map  that  as  salt  moves  from  t6e 
Kansas  field  east  and  northeast  it  meets  salt  moving  from  the  Michi- 
gan field  in  the  opposite  direction,  the  debatable  ground  being, 
roughly  speaking,  between  the  Mississippi  and  the  Missouri  rivers. 
The  cost  of  producing  salt  in  Kansas  and  Michigan  is  substantially 
the  same.  The  quality  of  the  salt  is  about  the  same,  although  this 
record  indicates  that  at  the  same  price  the  Michigan  salt  sells  some- 
what more  freely.  Whether,  therefore,  this  intermediate  territory 
shall  be  supplied  from  Kansas  or  Michigan  depends  mainly  upon  the 
rate  of  transportation. 

This  proceeding  is  instituted  by  the  Kansas  railroad  commission 
in  the  interest  of  the  salt  producers  of  that  state,  and  the  com- 
plaint is: 

1.  That  the  rates  from  the  Kansas  field  into  this  disputed  terri- 
tory are  unreasonable  in  and  of  themselves. 

2.  That  these  rates  are  unduly  high  in  comparison  with  corre- 
sponding rates  from  the  Michigan  field. 

Certain  salt  producers  in  Kansas  have  intervened  in  favor  of  the 
prayer  of  the  complaint,  and  certain  producers  in  the  Michigan  field 
against  it,  so  that  the  whole  situation  is  before  us. 

In  support  of  its  contentions  the  complainant  relies  first  and 
largely  upon  the  fact  that  under  the  present  rates  Kansas  producers 
are  not  only  unable  to  increase  their  production,  but  can  not  even 
maintain  that  of  recent  years,  while  production  in  the  rival  Michi- 
gan field  is  increasing;  and  this  phase  of  the  case  may  be  referred  to 
before  proceeding  to  a  discussion  of  the  rates  themselves. 

This  record  does  not  show  in  a  very  satisfactory  way  the  relative 
production  of  these  two  fields,  past  and  present.  When  this  same 
matter  was  before  the  Commission  in  1891  it  appeared  that  produc- 
tion in  the  Kansas  field  was  about  1,000,000  barrels  annually,  as 
compared  with  4,000,000  barrels  in  the  Michigan  field,  while  it  now 
appears  that  in  190D  the  corresponding  figures  were  2,500,000  Kan- 
sas, 6,000,000  Michigan.  If,  therefore,  we  compare  the  present  with 
20  years  ago  the  percentage  of  development  has  been  in  favor  of 
Kansas. 

It  is  said,  however,  that  in  1891  the  Kansas  field  was  in  its  infancy, 
and  this  record  indicates  that  for  the  last  few  years  there  has  been 
little  increase  in  the  Kansas  field,  while  Michigan  production  has 
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shown  n  substantial  advance.  It  is  suggested  that  this  is  due,  not  to 
any  undue  advantage  which  Michigan  enjoys  into  this  territory,  but 
rather  to  the  fact  that  other  sources  of  production  have  been  devel- 
oped to  the  south  and  west  of  Kansas,  which  have  limited  its  market 
in  those  directions. 

This  Commission  has  often  said  that  it  can  not  require  of  carriers 
the  establishment  of  rates  which  will  guarantee  to  a  shipper  the 
profitable  conduct  of  his  business.  The  railway  may  not  impose  an 
unreasonable  transportation  charge  merely  because  the  business  of 
the  shipper  is  so  profitable  that  he  can  pay  it;  nor,  conversely,  can  the 
shipjxT  demand  that  an  unn*a^onably  low  charge  shall  Ik*  acconled 
him  simply  because  the  profits  of  his  business  have  shrunk  to  a  point 
where  tliey  are  no  longer  sufiicient. 

The  effect  of  a  rate  upon  commercial  conditions,  whether  an  in- 
dustry can  exist  under  particular  rates  or  a  particular  adjustment  of 
rates,  aiT  matters  of  ronsecjuence,  and  facts  tending  to  show  these 
circumstances  and  conditions  are  always  pertinent.  But  they  are 
only  a  single  factor  in  determining  the  fundamental  question.  A 
iiarrowiniT  market,  increased  cost  of  production,  overpn Eduction,  and 
many  other  considerations  may  render  an  industry  unprofitable, 
without  showing  tlie  frciLdit  rate  to  l>e  imreasonable. 

A  nnluction  in  the  rate  on  salt  fr(»m  the  Kansas  field  to  these 
points  in  controversy  would  not  increase  to  any  appreciable  extent 
the  total  amount  of  salt  consume<l.  but  a  nnluction  from  the  Kansas 
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field  with  no  corresponding  change  from  the  Michigan  field  would 
throw  the  business  to  the  coniplaining  interests.  The  question  is 
not  what  rate  the  trallic  will  bear,  for  the  rate  is  already  sufficiently 
low  to  move  the  traflic  to  its  limit  from  either  Kansas  or  Michigan, 
but  is  rather  one  of  relative  adjustment.  Kan.sas  shi])pers  have  a 
rijrht  to  demaml  of  these  defendants  who  serve  them  rat(«  which  are 
first  of  all  reasonable  in  and  of  themselves,  and,  next,  rates  which, 
in  so  far  as  these  defendants  can  pniperly  control  the  situation,  are 
fairly  adjusted  with  ivspect  to  these  rival  fieMs  of  production. 

The  inlun  lit  re:i>«>nablene>s  of  the  rales  in  conin»very  will  be  first 
considen»<l. 

The  orgiiial  eoiiipbiint  tlin*eted  attention  especially  to  the  rate 
from  the  K:in<:is  lii-ld  to  St.  I^niis.  That  rate  then  was  and  now  is 
V^\  cents  |>«*r  UK)  pounds  for  a  di>taiice  f»f  approximately  500  miles. 
Is  thi>  unn*asonable  //*  /•  9**  f 

Salt  is  very  desirable  tratlic  from  a  transjiortation  standpoint.  It 
loads  heavily,  is  not  liable  to  htss  or  damage  in  transit,  can  Ik*  handled 
at  the  convenienc«'  of  the  carrier,  and  affords  a  imifonn  business. 
Its  value  is  comparatively  little.  IxMng  from  $1.50  to  $2  |>er  ton  at  the 
point  of  production.    While  not  con.'»umed  as  largi*ly  us  c(»aK  cement, 
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brick,  and  similar  commodities,  and  while  therefore  the  freight  rate 
is  not  so  noticeable,  it  is  an  article  of  universal  and  necessary  con- 
sumption. All  these  considerations  call  for  a  low  rate  of  transporta- 
tion, and  have  been  repeatedly  recognized  by  this  Commission.  It  is 
also  true  that  the  ability  of  a  particular  producer  to  sell  in  a  given 
market  has  depended  largely  upon  the  cost  of  transportation,  and 
this  in  turn  has  operated  to  force  down  rates  generally,  so  that  salt 
rates  in  this  territory,  certainly,  have  been  established  by  the  volun- 
tary action  of  the  carriers  at  a  low  level.  Notwithstanding,  how- 
ever, all  these  considerations  which  make  for  a  low  charge  in  the 
handling  of  this  commodity,  we  are  unable,  upon  any  theory,  to 
hold  that  a  rate  which  pays  only  5  mills  per  ton-mile  is  unreasonable 
in  and  of  itself.  While  this  record  shows  that  lower  rates  have  been 
maintained  in  the  past  under  stress  of  competition  and  are  in  some 
cases  being  maintained  to-day,  and  while  if  a  carrier  maintains  a 
lower  rate  in  favor  of  one  locality  it  may  perhaps  be  required  to 
accord  similar  treatment  to  some  other  locality,  we  can  not  hold  that 
the  maintenance  of  this  rate  is  inherently  unreasonable. 

The  rates  established  by  the  state  commissions  in  the  two  states 
through  which  this  transportation  is  mainly  conducted  are  instruc- 
tive. Tliey  can  not  be  given  for  distances  as  great  as  that  involved 
in  the  St.  Louis  rate,  but  for  400  miles  they  are:  Missouri,  15^  cents; 
Kansas,  15^  cents. 

While  the  attack  of  the  complaint  is  mainly  directed  against  the 
St.  Louis  rate,  the  intervening  petitions  put  in  issue  rates  from  the 
Kansas  field  to  Mississippi  River  crossings  north  of  St  Louis,  and 
these  should  also  be  referred  to. 

It  will  be  noted  from  the  map  that  Hutchinson  lies  nearly  due 
west  of  St  Louis.  Since  the  course  of  the  Mississippi  River  is  nearly 
north  and  south,  it  follows  that  the  upper  crossings  are  farther  from 
the  Kansas  field  in  an  air  line  than  is  St.  Louis,  and  although  the 
actual  mileage  from  Hutchinson  to  some  of  the  more  northerly  cross- 
ings is  less  than  to  St.  Louis,  the  average  from  the  entire  Kansas  field 
would  ordinarily  be  greater.  Having  reference  to  distance,  therefore, 
the  rate  to  the  upper  crossings  might  well  be  somewhat  higher  than 
to  St  Louis.  Those  rates  are  the  same  to  Hannibal  and  Quincy, 
15  cents  to  Keokuk  and  Fort  Madison,  and  18  cents  to  Burlington, 
Davenport,  Clinton,  and  Dubuque.  The  distance  from  Hutchinson 
to  Dubuque  is  610  miles,  as  compared  with  500  to  St.  Louis. 

Considered  as  a  whole,  the  increase  to  the  upper  crossings  where 
it  occurs  seems  to  be  fairly  justified  by  an  increase  in  distance  over 
St  Louis,  and  we  hold,  with  respect  to  all  these  Mississippi  River 
rates,  that  they  are  not  unreasonable  per  se.  Considering  the  whole 
situation,  they  are  perhaps  sufficiently  high,  but  can  not  be  pro- 
nounced excessive. 
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This  proceeding  also  puts  in  issue  rates  at  interior  points  in  Iowa 
and  Missouri,  and  these  rates  are  sometimes  slightly  higher  than 
those  to  the  Mississippi  River,  although  the  distance  is  somewhat  less. 

While  the  reasonableness  of  rates  from  the  Kansas  field  to  points 
west  of  the  Mississippi  jRiver  is  put  in  issue,  but  little,  if  any,  atten- 
tion was  directed  to  those  rates.  They  are  in  many  cases  blanket 
rates,  the  same  from  both  the  Kansas  and  the  Michigan  fields,  so 
tliat  the  same  rate  applies  through  a  considerable  variation  in  dis- 
tance. It  is  quite  probable  that  some  of  these  rates  might  upon 
detailed  examination  \ye  found  excessive,  but  there  is  nothing  in 
this  record  upon  which  we  can  base  an  intelligent  opinion,  nor  do 
Wf  feel  called  upon  nt  this  time  to  examine  tlie  rate  from  the  Kansas 
firld  to  each  one  of  tlicse  numerous  points.  Without  prejudice  to 
tlic  ri«rht  to  find  upon  fuller  investigation  that  some  of  these  charges 
may  l>o  excessive.  \vc  do  not  at  this  time  find  that  the  charge  of 
unreasonableness  is  sustained  in  any  of  the  cases  covered  by  this 
complaint. 

While  the  Kansas  interests  have  alleged  that  these  rates  to  the 
Mississippi  Kiver  from  the  Kansas  field  are  excessive  and  have  in- 
sisted upon  that  clainu  it  is  evident  that  this  is  not  the  real  objective 
point.  The  Kansas  producer  is  interested  not  in  the  absolute  rate 
from  his  field  to  this  intermediate  torritori*.  but  in  the  relative  rate 
made  from  his  plant  as  compared  with  that  from  the  plant  of  his 
Michigan  competitor.  As  already  suggested,  a  few  cents  more  or 
less  in  the  rate  from  the  Kansas  licld  does  not  increase  or  diminish 
the  total  amount  of  salt  ron.suined.  but  it  mnv  absolutelv  determine 
whether  that  s:ilt  shall  Ih*  pro<lu('(Ml  in  Kansas  or  in  Michigan.  The 
real  purpose  of  tliis  proceeding  is  to  secure  a  readjustment  of  rates 
betwi^en  these  competing  fields. 

At  the  date  when  this  complaint  was  file<l  rates  upon  package  salt 
from  I)etn)it  to  St.  I»tiis  wcit,  for  local  consumption.  11|  cents; 
when  f«»r  l>eyond,  s^  ct»nts.  There  was  also  a  rate  on  bulk  salt  of 
7i  cents.  The  distamv  from  Detroit  to  St.  I^mis  is  a]mo.st  exactly 
the  same  as  from  Ilntchinson.  from  which  the  lowest  available  rate 
was  IWk  cents:  and  the  Kansas  produ<*er  insisted  that  if  these  rates 
were  maintaine<l  from  Detroit,  then  the  rate  from  the  Kansas  field 
was  too  high  and  should  be  re<luced.  The  St.  I>ouis  rate  was  made  the 
principal  point  of  attack,  and  we  may  pro|>erly  inquire  whether  the 
rates  in  effect  to  this  market  from  Detroit  and  from  the  Kansas  field 
discriminate  in  favor  of  Detroit. 

Since  the  filing  of  the  complaint,  rates  from  Detroit  have  been 
advanced  and  now  are  u|>on  package  salt  II J  cents  local,  10  cents 
pro|)ortional :  upon  i)tilk  salt  9  cents.  Our  discussion  will  be  ad- 
dressed to  the  present  rates. 
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The  defendants  urge  at  the  outset  that  whether  the  adjustment  be 
proper  or  improper  undue  discrimination  can  not  be  affirmed,  for  the 
reason  that  the  carriers  which  make  the  rate  from  the  Kansas  field  are 
not  the  same  as  those  which  make  that  from  Detroit.  It  is  well  under- 
stood that  if  the  same  carrier  serving  both  Kansas  and  Detroit  names 
a  lower  rate  for  substantially  the  same  distance  from  Detroit  than 
from  Kansas,  it  must  be  prepared  to  justify  that  discrimination,  but 
if  carrier  A  serves  St.  Louis  from  the  Kansas  field,  while  carrier  B 
serves  that  market  from  the  Detroit  field,  then  carrier  A  is  not  guilty 
of  discrimination  because  it  declines  to  meet  the  rate  established  by 
carrier  B. 

The  answer  of  the  complainants  to  this  claim  of  the  defendants 
IS  that  the  Wabash  Railroad,  which  is  the  short  line  from  Detroit 
to  St.  Louis,  and  which  names  the  low  rate  between  those  points,  also 
extends  from  Kansas  City  to  St.  Louis  and  joins  in  the  rates  from 
the  Kansas  field  to  the  same  market  They  point  to  the  previous 
decisions  of  this  Commission  in  which  we  have  held  that  a  carrier 
which  is  party  to  a  joint  rate  may  be  held  responsible  for  that  rate 
and  for  any  discrimination  which  results  from  its  maintenance. 

Two  questions  would  seem  to  be  open  to  inquiry : 

(a)  Is  the  Wabash  Railroad  justified  in  naming  its  present  rates 
from  Detroit  to  St.  Louis? 

(6)  Does  that  carrier,  or  can  that  carrier  so  control  the  rate  from 
the  Kansas  field  to  St.  Louis  that  it  should  be  held  answerable  for 
the  discrimination  which  results  from  a  failure  to  reduce  that  rate 
to  correspond  with  the  Detroit  rate? 

It  will  be  seen  upon  a  reference  to  the  map  that  the  salt-producing 
points  of  Michigan  are  located  mainly  upon  the  water.  They  are, 
upon  the  western  side  of  the  peninsula,  Manistee  and  Ludington  upon 
Lake  Michigan,  and  upon  the  eastern  side,  Bay  City,  Port  Huron, 
Wyandotte,  and  Detroit  upon  Lake  Huron.  It  was  said  in  testi- 
mony that  salt  was  produced  in  Michigan,  in  quantities,  at  but  a 
single  interior  point,  Saginaw,  which  lies  in  close  proximity  to  the 
water. 

The  distance  from  Ludington  and  Manistee  to  Milwaukee  and 
Chicago  is  from  100  to  150  miles.  It  appears  from  this  record  that 
salt  has  for  many  years  been  transported  from  these  points  of  pro- 
duction by  water  to  both  Milwaukee  and  Chicago.  Much  of  this 
traniqKyrtation  is  in  boats  owned  by  the  producers  of  the  salt;  but 
there  is  to-day,  and  for  some  time  has  been,  a  regular  tariff  of  the 
Pere  Marquette  steamers  naming  a  rate  of  2^  cents  from  both  these 
producing  points  to  Milwaukee  and  Chicago. 

While  it  does  not  appear  under  what  circumstances  salt  is  carried 
from  ports  upon  Lake  Huron  to  Chicago  and  Milwaukee  nor  the  cost 
of  the  transportation,  it  does  appear  that  the  salt  produced  at  these 
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Lake  Huron  ports  moves  mainly  by  water.  The  testimony  shows 
that  86  i)or  cent  of  all  the  salt  manufactured  in  Micliipm  starts  upon 
its  journey  by  water,  and  it  was  said  that  90  per  criit  of  the  salt  going 
into  this  contested  territory  moved  by  lake  and  mil. 

It  can  not,  therefore  be  doubted  and  must  be  assumed,  that  this 
Michigan  salt  can  he  laid  down  in  Chiciigo  or  Milwaukee  for  2\ 
cents  per  100  pounds.  The  cost  of  reaching  any  particular  point  of 
consumption  can  not  exceed  the  rate  from  these  two  railroad  centers 
plus  2J  cents  for  the  water  carriage. 

The  distance  from  Chicago  to  St.  Ix)uis  by  the  short  line  is  278 
miles.  Several  different  lines  of  railway  connect  these  great  com- 
mercial centers,  and  competition  for  business  by  these  different  routes 
is,  and  always  has  Ixtu,  most  active.  It  appears  that  the  rate  on  salt 
from  Chicago  to  East  St.  Louis  was  for  a  long  time  6f  cents  per  100 
pounds.  The  local  rate  on  package  salt  is  now  9  cents  per  100  pounds, 
the  rate  on  bulk  salt  the  same. 

Detroit  is  within  the  Michigan  lield.  The  quality  of  the  salt  pro- 
duced at  that  p(»iiit  and  the  cost  of  production  are  substantially  the 
same  as  at  other  iK>ints.  The  price  at  which  that  salt  is  sold  can  not 
exceed  that  obtained  for  salt  pnxluced  at  other  Michigan  plants.  If 
Detroit  salt  is  to  find  a  market  in  St.  Ijouis  or  upon  the  Mississippi 
River  it  njust  move  then*  at  no  higher  cost  of  tran.sportation  than 
obtains  from  other  Michigan  producing  |x>ints. 

The  Wabash  Kailmad  has  upon  its  rails  at  Detroit  extensive  salt 
works.  If  it  is  to  move  any  part  of  the  product  of  that  factory  to 
St.  liouis  or  other  Mississippi  River  |K>ints  it  must  make  a  rate  fairly 
commensurate  with  that  from  the  plants  of  its  competitors,  and  this 
is  precisely  what  the  Wabash  ]{ailroad  has  nttenipted  to  do  in  the 
past  and  is  attempting  to  do  to-da}'.  It  insists  that  just  as  the  Kan- 
sas field  is  trt*ated  as  an  entirety  in  the  naming  of  nites,  so  shall  the 
Michigan  field  Ix)  tivated,  and  that  Detroit  is  a  part  of  that  field. 

The  cost  of  transporting  salt  from  Ludington  or  Manistee  to  Chi- 
cago is  *2;\  vonis  per  100  pounds;  from  Chicago  to  St.  I^ouis,  9  cents 
per  100  pounds,  making  a  total  cost  of  11 J  cents.  The  present  rate 
from  Detnut  is  lU  cents.  It  is  difficult  to  see  how  the  Wabash  road 
can  maintain  a  higher  rate  froui  Detn)it  than  it  now  does  in  view 
of  the  competiti(»n  which  it  meets  from  the  Michigan  field  by  other 
lines  of  transportation.  Nor  can  it  be  Siiid  that  the  present  rate  fmm 
Chicago  is  an  unnatural  or  an  abnormal  one.  That  rate,  considering 
the  general  level  of  rates  obtaining  in  the  resi>ective  territories,  is  not 
much  if  any  lower  than  the  present  rates  from  the  Kansas  field  to  Kan- 
sas City — not  as  low  as  the  i:U-i*ent  rate  from  that  field  to  St.  liouis. 

Should  the  Wabash  Railroad,  under  the  circumstances  of  this  case, 
be  required  to  insist  upon  the  maintenance  of  as  low  a  rate  from 
Hutchinson  to  St  Louis  as  it  maintains  from  Detroit  to  SU  Louist 
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It  may  be  questioned,  to  begin  with,  whether  there  is  to-day  any 
unreasonable  disparity  in  the  rates  on  package  salt,  which  are  11^ 
cents  from  Detroit  as  against  13^  cents  from  Hutchinson. 

While  the  rate  from  Detroit  is  less,  although  the  distance  is  the 
same,  it  must  be  remembered  that  the  general  level  of  rates  in  the 
territory  east  of  St.  Louis  is  much  lower  than  that  in  territory  to  the 
west.  Indeed,  this  difference  greatly  exceeds  the  difference  between 
these  rates.  For  example,  the  first  class  rate  from  Hutchinson  to  St. 
Louis  is  $1.19^,  while  that  from  Detroit  is  46  cents.  In  official  classi- 
fication salt  is  classified  as  sixth  class,  and  the  sixth  class  rate  from 
Detroit  to  St.  Louis  is  14  cents.  That  commodity  is  not  rated  in 
the  western  classification,  but  the  lowest  rate  named  from  Hutchinson 
to  St  Louis  upon  any  class  is  22  cents. 

It  has  been  recently  held  in  Sunflower  Glass  Co.  v.  -4.,  T.  (&  S.  F. 
Ry.  Co.^  22  I.  C.  C.  Rep.,  391,  that  this  difference  in  transporta- 
tion conditions  may  justify  a  lower  commodity  rate,  mile  for  mile, 
east  than  west  of  the  Mississippi  River.  On  the  whole,  we  are  in- 
clined to  the  opinion  that  the  difference  between  these  rates  on 
package  salt  from  the  east  and  from  the  west  is  no  greater  than  it 
ought  to  be  under  all  the  circumstances. 

The  proportional  rate  of  10  cents  applies  upon  traffic  destined  for 
points  beyond  St  Louis.  This  Commission  has  in  several  instances 
held  that  a  proportional  rate  applying  to  through  traffic  might  well 
be  lower  than  the  corresponding  local  rate,  and  we  do  not  find  in 
this  instance  any  undue  disparity. 

The  rate  of  9  cents  upon  bulk  salt  is  the  same  as  that  from  Chi- 
cago and  is  not  therefore  justified  by  competitive  conditions.  This 
rate  gives  to  Detroit  a  distinct  advantage  over  other  points  in  the 
Michigan  field  and  over  the  Kansas  field,  to  which  it  is  not  entitled. 
In  our  opinion,  a  corresponding  rate  from  the  Kansas  field  of  11 
cents,  with  a  minimum  of  60,000  pounds,  would  be  relatively  fair, 
and  such  a  rate  would  afford  better  business  for  the  carriers  than 
the  present  package  rate,  minimum  37,500  pounds. 

Our  conclusion  is  that  in  the  main  rates  from  Detroit  to  St. 
Louis  do  not  unduly  discriminate  against  the  Kansas  producer,  but 
i^gtiiniing  that  they  do,  can  the  Wabash  Railroad  be  properly  re- 
quired to  correct  that  discrimination?  We  do  not  think  that  it 
should  be,  for  the  reason  that  this  carrier  does  not  bear  such  a  rela- 
tion to  the  rates  from  Hutchinson  to  St.  Louis  that  it  should  be 
properly  held  responsible  for  whatever  discrimination  may  exist  in 
the  present  relation. 

The  Wabash  takes  up  this  traffic  at  Kansas  City.  It  can  only 
engage  in  the  transportation  from  the  Kansas  field  in  connection 
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\vith  some  line  operating  to  Kansas  City  from  the  west.  Were  the 
Wabash  disposed  to  reduce  the  rate  from  the  Kansas  field  to  St.  Louis 
it  cf)uld  only  do  so  by  sacrificing  its  own  revenue  from  Kansas  City 
to  St  Louis  to  a  sufficient  extent  to  bring  about  the  desired  re- 
adjustment. The  present  nite  to  the  Missouri  River  from  the  Kan- 
sas field  is  10  cents,  and  the  Wabash  must,  therefore,  if  it  establi^es 
a  rate  of  11^  cents  to  St.  Louis,  accept  for  its  transportation  service 
from  Kansas  City  1^  cents  per  100  pounds. 

The  distance  from  Kansas  City  and  Chicago,  respectively,  to  St. 
I»uis  is  ahnost  exactly  the  same.  The  cost  of  bringing  salt  from 
the  Kansas  field  to  Kansas  City  is  10  cents  per  100  pounds;  the  cost 
of  l)ringing  salt  from  the  MichiiMn  field  to  Chicago  is  2}  cents  per 
100  pounds.  How,  in  this  posture,  can  the  Wabash  Railroad,  extend- 
ing from  lx>th  Chicago  and  Kaiis;is  City  to  St.  L)uis«  be  require<l 
to  maintain  from  Chicago  and  Kansas  City  such  rates  as  will  make 
the  throngli  nite  from  the  i)oint  of  production  the  same?  To  do 
this  that  carrier  must  name  a  rate  fnmi  Kansas  City  which  is  7} 
cents  per  100  i)ounds  less  than  from  Chicago,  although  upon  every 
considenition  the  Chicago  rate  should  be  the  lower. 

There  is,  in  our  opinion,  undue  discrimination  upon  the  part  of 
the  Waba^sh  Railroarl  in  maintaining  the  present  rate  of  9  cents  upon 
bulk  salt.  That  rate,  whicli  is  the  same  as  the  present  rate  from 
Chicago,  is  not  forced  by  legitimate  comi)etition  up(m  the  carrier, 
and  the  Wabash  Railroad  should  either  join  in  establishing  a  corre- 
sponding rate  from  the  Kansas  field  or  should  advance  its  rate  from 
Detroit. 

As  to  all  otlier  rates  there  is  no  undue  discrimination,  and  if 
there  were  the  Wabash  rould  hardly  be  called  upon  to  remove  the 
same.  sin<'c,  except  as  to  this  bulk-salt  rate,  it  simply  accepts  a  situa- 
tion which  it  can  not  control.  There  is  no  similaritv  between  this 
ca.se  and  that  pre.sc'nted  in  Hathixid  CommiMfn'on  of  T^nn.  v.  .4.  A. 
/?.  IL  Co..  17  I.  C.  C.  Rep.,  4 IS,  for  there  the  lines  Ixsyond  the  Ohio 
River  alisolntolv  dominated  the  situation,  and  the  disicrimination 
could  not  exist  except  by  their  voluntary  action. 

It  has  already  l>een  noted  that  the  average  distance  from  the  Kansas 
field  to  the  upjwr  Mis-i-<ippi  River  crossing-  is  greater  than  to  St. 
IjOuL*;.  Upon  the  other  hand,  tin'  distanct*  from  the  Michigan  field 
grows  less  as  we  proce<>d  north  from  St.  Louis.  If  the  Kansas  field  is 
not  entitled  to  meet  the  Michigan  field  upon  an  equality  of  rate  at 
St.  Louis,  it  is  still  less  entitle<i  to  do  so  at  Mississippi  River  points 
north  of  St.  I^ouis.  For  example,  the  distance  from  IIutchin.son  to 
Dubuque,  the  most  northerly  of  these  crossings  in  controversy,  is  CIO 
miles,  while  the  distance  from  Chicago  is  but  172  miles.  Rates  from 
the  Kansas  field  increase,  as  has  been  already  noted,  from  I^  cents  at 
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St.  Louis  to  18  cents  at  Dubuque.  Rates  from  the  Michigan  field  are 
ISi  c^its  to  all  Mississippi  River  crossings  north  of  St.  Louis.  Mani- 
festly, if  there  is  no  undue  discrimination  at  St.  Louis  none  exists 
at  the  more  northerly  crossings. 

This  complaint  also  puts  in  issue  the  justice  of  the  present  adjust- 
ment with  respect  to  a  great  number  of  points  west  of  the  Missis- 
sippi River,  mostly  in  the  states  of  Iowa  and  Missouri. 

The  competitive  situation  embraced  in  the  present  proceeding  was 
presented  to  the  Commission  in  Anthony  Salt  Co.  v.  M.  P.  Ry.  Co^ 
5  I.  C.  C.  Rep.,  299,  the  Kansas  shippers  being  in  that  case,  as 
at  the  present  time,  the  complainants.  It  is  impossible  to  tell  from 
the  report  of  that  case  exactly  what  the  relation  of  rates  complained 
of  then  was,  but,  clearly,  it  was  much  more  favorable  to  Michigan 
than  the  present  adjustment  The  case  shows,  for  example,  that  the 
rate  from  the  Kansas  field  to  St.  Louis  was  24^  cents,  while  the 
rate  fr(»n  the  Michigan  field  at  that  time  was  10^  cents.  It  seems 
fairly  inferable  from  the  statement  of  facts  that  imder  the  then 
existing  rates  the  Michigan  producer  met  the  Kansas  producer  upon 
a  substantial  equality  at  the  Missouri  River  and  had  an  advantage  in 
the  rate  with  respect  to  most  territory  east  of  that  river. 

While  that  complaint  was  dismissed,  the  controversy  continued. 
Carriers  serving  the  Kansas  field  were  defendants  to  that  proceeding 
and  resisted  the  application  of  the  complainants,  but  none  the  less 
it  was  and  is  manifestly  in  their  interest  to  supply  this  territory 
between  the  Mississippi  and  Missouri  rivers  from  Kansas.  Kansas 
producers  continued  to  insist  upon  a  better  rate,  and  rates  were 
gradually  reduced  at  all  points.  At  St.  Louis  the  cut  was  from  24^ 
cents  to  13^  cents,  at  Fort  Madison  from  24^  cents  to  15  cents.  There 
were  also  advances  from  Michigan.  The  whole  situation  was  a  most 
troublesome  one,  leading  to  many  disputes  and  to  many  unfortunate 
rate  situations  from  the  standpoint  of  the  carriers.  Frequent  confer- 
ences were  held,  until  finally  the  matter  was  laid  at  rest  by  the  present 
adjustment. 

This  case  does  not  clearly  show  the  exact  theory  upon  which  that 
adjustment  has  been  worked  out,  nor  does  there  seem  to  have  been 
any  exact  theory.  Probably,  in  view  of  the  conflicting  interests  and 
the  great  number  of  carriers  involved,  it  would  be  impossible  to  ap- 
ply any  uniform  rule.  Generally  stated,  rates  from  Michigan  in  all 
cases  are  less  to  the  Mississippi  River,  as,  in  our  opinion,  they  prop- 
erly should  be.  Soon  after  crossing  that  river  a  point  is  reached 
where  the  rate  from  Michigan  and  from  Kansas  becomes  the  same, 
and  this  relation  is  continued  west,  producing  a  blanket  of  con- 
siderable extent,  beyond  which  the  rate  is  in  favor  of  Kansas. 

We  have  examined  a  great  number  of  these  intermediate  points. 
As  must  be  the  case  with  every  blanket,  instances  are  found  upon 
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the  edges  where  the  present  adjustment  is  not  altogether  in  accord- 
ance with  the  relative  distances  and  is  not  probably  the  adjustment 
which  would  be  established  if  that  point  alone  were  under  considera- 
tion. In  the  very  nature  of  things  it  would  be  almost  impossible  for  us 
to  look  into  each  instance,  nor  have  we  attempted  to  do  so.  The  matter 
has  been  long  the  subject  of  controversy;  the  settlement  seems  to  have 
been  honestly  made,  and  without  undertaking  to  approve  the  ad- 
justment in  detail  and  without  expressing  an  opinion  which  would 
prevent  a  further  examination  of  particular  instances  whidi  may  be 
called  to  our  attention,  we  fail  to  find,  on  the  whole,  that  this  ad- 
justment unduly  discriminates  against  the  interests  of  Kansas,  whidi 
are  represented  by  the  complainants. 

On  the  whole,  we  are  satisfied  that  the  present  rates  of  freight  are 
as  favorable  to  the  Kansas  field  as,  all  things  considered,  they  should 
l)e,  except  that  a  rate  applicable  to  the  transportation  of  bulk  salt 
from  the  Kansas  field  to  St.  Louis  should  be  named  to  correspond 
with  that  established  from  I>etroit. 

The  Wabash  Railroad  Omipany  will  be  required  to  cease  and  desist 
from  the  discrimination  now  arising  out  of  the  maintenance  from 
Detroit  to  St.  I»uis  of  the  0-cent  rate  upon  bulk  salt.  Otherwise  the 
complaint  will  be  dismissed. 

POURTH  SECTION    APPLICATIONS. 

It  has  been  already  noted  that  rates  from  the  Kansas  field  to  some 
points  west  of  the  Mississippi  River  are  slightly  higher  than  those  at 
the  river  crossings,  and  it  thcTofon*  n*sults  that  in  some  instances 
there  is  a  violation  of  the  fourth  section.  This  is  referred  to  in  the 
complaint  and  the  intervening  petitions. 

The  case  wos  originally  heard  in  the  fall  of  1010,  but  was  not 
argued  or  dispostnl  of  at  that  time  for  the  reason  that  the  parties 
indicated  a  desire  to  make  certain  rate  changes  which  it  was  thought 
might  remove  the  cause  of  complaint.  In  fact,  the  rates  from  De- 
troit to  St.  Ix)uis  wen*  advanced,  as  alreadv  indicated,  but  this  was 
not  sufficient  to  satisfy  th<*  nirnplninants,  and  the  case  was  accord- 
ingly set  down  for  further  hearinir  in  XovemI)er,  1911. 

No  refen»nre  was  made  ujmui  the  first  hearing  to  the  violations  of 
the  fourth  section.  It  was  the  purpose  of  the  Commission  to  set 
down  for  invest i<r:tt ion  upon  the  same  date  with  the  last  hearing  the 
applications  which  had  l»ei*n  filed  by  the  defendants  to  this  proceed- 
ing for  leave  to  maintain  the  higher  intermediate  charge,  but  through 
erntr,  only  the  Wabash  Railroad  Company  was  notified. 

V\H)j\  the  hearing  the  examiner  called  attention  to  the  fact  that 
the  f(nirth-s4H*tion  applications  of  the  defendants  shoulil  have  been 
assigntni  and  the  defendants  were  gi\*en  an  opportunity  to  introduce 
any  tesstimony  upon  that  point  which  they  desired.    Some  of  them 
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availed  themselves  of  this  opportunity,  and  the  subject  is  referred 
to  in  more  or  less  detail  in  all  the  briefs  which  have  been  filed  and 
was  to  some  extent  discussed  upon  the  argument.  It  was,  however, 
said  by  counsel  for  one  or  more  of  the  defendants  upon  the  argument 
that  this  matter  ought  not  to  be  disposed  of  upon  the  present  record, 
for  the  reason  that  other  carriers  not  defendants  to  this  proceeding 
were  interested  in  these  rates. 

So  far  as  appears  the  question  presented  under  these  fourth-section 
applications  is  an  extremely  simple  one.  Lines  leading  from  Kansas 
in  meeting  competition  upon  the  Mississippi  Biver  have  made  rates 
which  they  allege  to  be  abnormally  low,  and  for  this  reason  they  ask 
to  maintain  at  intermediate  points  higher  rates,  which,  they  say,  are 
reasonable.  We  have  found  that  there  is  active  competition  upon 
the  Mississippi  River  between  these  two  salt  fields  and  that  the  rates 
from  both  directions,  especially  from  the  Kansas  field  to  these  various 
Mississippi  River  crossings,  are  low,  but  we  have  not  found,  nor  do 
we  find,  that  they  are  so  unreasonably  low  as  to  justify  the  charging 
of  a  higher  rate  at  intermediate  points. 

Neither  do  we  find  that  the  competitive  conditions  which  are 
alleged  to  justify  the  higher  intermediate  rates  do,  under  all  the 
circumstances  of  this  case,  afford  such  valid  justification.  Nor  yet, 
while  declining  to  condemn  as  unreasonable  the  intermediate  rates, 
have  we  given  to  those  rates  such  examination  that  we  can  pronounce 
them  reasonable  at  this  time. 

Before  we  allow  these  defendants  to  depart  from  the  mandate  of 
the  statute  as  expressed  in  the  present  fourth  section  we  must  be 
satisfied  that  the  more  distant  rates  are  unduly  low  and  that  the 
departure  from  the  fourth  section  is  warranted  by  competitive  con- 
ditions at  the  more  distant  point  which  do  not  exist  at  the  inter- 
mediate point  In  this  case  we  fail  to  find  that  the  long-distance 
rates  are  unreasonably  low,  and  apparently  the  competition  at  the 
more  distant  point  is  of  exactly  the  same  sort  as  at  the  intermediate 
point. 

If,  therefore,  these  applications  stood  for  disposition,  we  should 
deny  the  right  to  maintain  the  higher  intermediate  rates.  So  far  as 
we  can  see,  the  facts  are  fully  before  the  Commission,  and  nothing 
would  be  gained  by  another  hearing;  but  if  these  defendants,  or  any 
of  them,  conceive  that  a  further  investigation  should  be  held  they 
may  file  with  this  Commission,  on  or  before  the  15th  day  of  March, 
a  statement  asking  for  such  further  investigation  and  giving,  briefly, 
the  reasons  why  the  present  investigation  has  not  been  sufficient. 
If  upon  considering  these  statements  ground  for  further  investiga- 
tion appears,  the  applications  will  be  set  down  for  hearing.  Other- 
wise orders  will  be  entered  denying  the  applications  as  to  these  rates 
on  salt,  effective  as  of  May  1,  1912. 
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No.  8872. 
FBED  R.  ELEIBACKEB 

V. 

IX)UIS VILLE  k  NASHVILLE  RAILROAD  COMPANY  ET  Mm 


SitkmUted  October  14, 1911.    Decided  Fehruarp  5, 191$. 


Upon  complaint  of  alleged  onreaaonablenees  of  rale  16  of  olllelal  clawlflcitlon; 
Held,  That  the  preeent  record,  loTolTlng  merely  a  dalm  for  reparatkm  on  a 
specific  shipment,  la  Inaofllclent  to  baae  a  flndlnf  at  to  the  reaaonabtanea 
of  a  rule  of  such  widespread  application  and  importance^ 

Fred  R.  Kleibacker  for  complainant  in  person. 
/.  T.  Johnston  for  defendants. 

Repobt  of  the  CoMHiasiON. 

Clements,  Commiseioner: 

This  complaint  challenges  the  reasonableness  of  rule  15  of  official 
classification,  which  provides  that — 


No  alngle  shipment  or  small  lot  of  freight  of  one  class  will  be  taken  at 
than  100  poonda,  at  first  class  rate;  and  in  no  case  wUl  the  charge  for  a 
single  consignment  be  less  than  25  centa 

The  issue  arises  upon  a  petition  involving  one  shipment  of  canned 
okra  from  New  Orleans,  La.,  to  Pittsburgh,  Pa.,  the  shipment  weigh- 
ing 45  pounds.  The  Louisville  &  Nashville  tariff  applicable  to  the 
movement,  and  which  is  governed  by  the  official  classification,  names 
a  through  rate  of  60  cents  on  canned  goods  in  less  than  carloads, 
which  is  20  per  cent  less  than  third  class.  Under  authority  of  the 
rule  quoted  the  total  charge  was  increased  to  $1.10.  The  rule  is 
alleged  to  be  unreascmable  in  so  far  as  its  operation  results  in  a  higher 
charge  than  the  less-than-carload  rate  applicable  to  the  class  in  which 
the  commodity  is  rated — in  this  case  CO  cents. 

Under  the  present  rule  the  less-than-carload  rate  would  not  apply 
to  less-than-carload  shipments  of  canned  goods  under  188  pounds  in 
weight,  at  which  point  the  charges  at  the  less-than-carload  rate  would 
ex(*ee<l  the  $1.10  minimum  charge.  As  the  higher  classes  are  readied 
this  spread  is  reduced;  thus,  on  second  class  traffic  at  98  cents  the 
minimum  charge  would  be  exceeded  on  all  shipments  over  112  pounds 
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in  weight  Therefore,  the  lower  the  class  of  freight  the  greater  the 
disparity  between  the  Tninimnin  charge  and  the  leas-than-carload  rate 
at  actual  weight. 

The  order  asked  for  would  be  more  far  reaching  in  its  effects  than 
the  interests  of  the  present  record,  affecting,  as  it  would,  every  car- 
rier in  official  classification  territory.  No  opportunity  has  been 
afforded  the  other  carriers  to  be  heard  nor  have  we  the  testimony  of 
shippers  as  to  the  general  effect  of  the  provision  and  their  attitude 
thereon.  A  broader  investigation  than  one  of  reparation  against  two 
carriers  on  a  single  shipment  is  necessary  to  a  just  and  safe  deter- 
mination of  the  reasonableness  of  this  provision.  The  present  record 
does  not  afford  an  adequate  basis  upon  which  to  deal  with  the  matter 
presented  as  one  of  classification,  and  as  there  is  no  evidence  as  to  the 
inherent  reasonableness  of  the  rate  charged  on  the  particular  ship- 
ment which,  it  may  be  stated,  involved  a  two-line  haul  of  some  1^00 
miles,  the  complaint  will  be  dismissed. 
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No.  4372. 
SOUTHWESTERN  MISSOURI  MILLERS'  CLUB 

V. 

MISSOURI,  KANSAS  4  TEXAS  RAILWAY  COMPANY 

ET  AL. 


Sutmiited  January  12,  1912,    Decided  February  6,  191$. 


1.  Present  rates  for  the  transportation  of  wheat  and  wheat  products  and  com 

and  com  pro<li]cts  from  the  Joplln  group  to  Little  Rock  territory  fomid 
to  be  unreasonable  In  themselves  and  In  comparison  with  slmiUir  l^taa 
from  southern  Illinois  and  from  the  northern  part  of  the  Kanaaa  Gltj 
group,  and  lower  rates  prescribed  for  the  future. 

2.  Present  rates  on  said  commodities  from  the  Joplln  group  to  Alexandria  terri- 

tory found  to  be  unreasonable,  and  lower  nites  prescribed  for  the  future. 

8.  The  Commission  does  not  find  any  sufficient  cause  for  revising  the  rates  on 
these  commodities  in  this  proceeding  from  the  Joplln  territory  to  Won 
Smith. 

4.  An  examination  of  the  situation  rather  inclines  the  Commission  to  the  opinion 
that  it  would  t>e  t>etter  to  create  a  territorial  group  for  these  commodi- 
ties out  of  the  Kansas  City  group  to  both  Little  llock  and  Alexandria 
ratlier  than  a  system  of  graded  rates,  but  it  seems  proper  that  the  car- 
riers should  t>e  allowed  to  deal  with  this  situation  as  they  pref^,  pro- 
Tided  they  substantially  meet  the  rlews  of  the  Commission. 

B.  Reparation  denied. 

Sidney  F.  Andretcs  for  complainants. 

Lyman  R.  Bowman  for  Scott  County  Milling  Company. 

T.  J.  John^  for  Charleston  Milling  Company. 

•/.  B,  Magee  for  Board  of  Trade  of  Cairo. 

J.  C.  Lincoln  for  Merchants^  Exchange  of  St.  Louia. 

J.  W.  Allen  for  Missouri.  Kansas  &  Texas  Railway  Company  and 
Missouri,  Kansas  &  Texas  Railway  Company  of  Texas. 

//.  G.  IlerbeJ  and  C.  E.  Perkins  for  Missouri  Pacific  Bailwsy 
Company  and  St  Louis,  Iron  Mountain  A  Southern  Bailway  Com- 
pany. 

Fred  H.  Wood  for  Frisco  Lines 

T.  J.  Sorian  and  J.  J.  Coleman  for  Atchison,  Topeka  k  Santa  Fe 
Railway  Company. 
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Ray  F.  Britton  and  /.  D.  WaUon  for  St.  Louis  Southwestern  Rail- 
way Company  and  St.  Louis  Southwestern  Railway  Company  of 
Texas. 

/.  TF.  Moore^  F.  U.  Moore^  and  /.  R.  MiUs  for  Kansas  City  South- 
em  Railway  Company. 

IF.  F.  Dickinson  and  Wallace  T.  Hughes  for  Chicago,  Rock  Island 
&  Pacific  Railway  Company. 

Report  of  the  Commission. 

Proutt,  Chairman: 

What  is  known  in  the  naming  of  grain  rates  to  the  south  as  the 
Kansas  City  group  extends  from  the  Arkansas-Missouri  state  line 
north  something  over  250  miles.  Its  greatest  width  is  about  200 
mile&  It  lies,  for  the  most  part,  in  the  state  of  Missouri,  but  in- 
cludes a  portion  of  eastern  Kansas  and  of  northeastern  Oklahoma. 

The  complainants  are  millers,  located  in  the  southwestern  part  of 
this  territory.  The  area  covered  by  their  operations  is  about  100 
miles  north  and  south  by  something  over  that  figure  east  and  west. 
This  territory  has  been  designated  in  these  proceedings  as  the  Joplin 
group. 

The  Little  Rock  group  and  the  Alexandria  group  are  territories 
south  of  the  Kansas  City  group.  Little  Rock  and  Alexandria  being 
the  most  important  points  in  these  respective  divisions. 

The  complainants  allege : 

1.  That  rates  on  wheat  and  wheat  products  and  com  and  com 
products  from  the  Joplin  group  to  Little  Rock  and  Alexandria  terri- 
tories are  unjust  and  unreasonable  per  se. 

2.  That  rates  from  Joplin  territory  to  Little  Rock  and  Alexandria 
discriminate  against  that  territory  in  favor  of  the  balance  of  the 
Kansas  City  group. 

3.  That  rates  from  the  Joplin  territory  are  unduly  high  as  com- 
pared with  those  from  competing  mills  in  southern  Illinois. 

4.  There  is  a  further  claim  that  rates  from  the  Joplin  territory 
to  Fort  Smith,  Ark.,  are  unreasonable. 

The  Joplin  territory  produced  in  the  year  1910,  15,000,000  bushels 
of  wheat  and  76,000,000  bushels  of  com.  The  mills  of  the  complainants 
obtain  about  90  per  cent  of  their  wheat  in  Joplin  territory.  This 
wheat  is  what  is  known  as  "  soft "  wheat,  which  is  the  only  kind  of 
wheat  ground  by  the  complainants  and  which  produces  a  kind  of 
flour  which  is  most  in  demand  in  Little  Rock  and  Alexandria  terri- 
tories. 

The  average  distance  from  the  complainants'  mills  to  Little  Rock 
is  about  350  miles,  the  nearest  mill  being  distant  about  300  milen. 
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The  average  distance  from  the  entire  Kansas  City  group  to  little 
Rock  is  approximately  450  miles. 

Southern  Illinois  produces  the  same  kind  of  wheat  which  is  grown 
in  the  Joplin  territory,  and  the  mills  of  southern  Illinois  grind  this 
wheat  into  flour,  which  competes  in  the  Liittle  Rock  and  Akxandria 
territories  with  that  of  the  complainanta 

Rates  on  wheat  and  wheat  products  to  Little  Rode  may  be  first 
considered. 

There  are  now  in  effect  from  the  Kansas  City  group  to  Little 
Rock  the  following  rates,  which  are  open  to  the  complainants  in  the 
conduct  of  their  business. 

(a)  The  local  rate  from  all  points  in  this  group  to  Little  Bock 
and  Little  Rock  territory  is  23  cents  per  100  pounds.  This  rate 
applies  on  wheat  or  flour  from  the  point  of  origin. 

(b)  There  is  a  so-called  proportional  rate  of  18  cents  per  100 
pounds  applying  on  wheat  and  its  products  whidi  has  moved  by 
rail  into  the  point  of  shipment.  Under  this  rate  the  complainants 
may  ship  in  by  rail  to  their  milb  from  any  direction  and  obtain 
upon  the  product  this  flat  rate  of  18  cents. 

(c)  Milling  in  transit  is  permitted  upon  a  direct-line  haul  without 
extra  charge,  so  that  the  miller  within  the  Joplin  territory  can  por^ 
chase  wheat  at  any  point  in  the  Kansas  City  group,  mill  it  in  transit 
if  he  be  located  upon  the  direct  line,  and  send  on  the  product  to  Lit- 
tle Rock  at  a  total  rate  of  23  cents. 

The  complainants  attack  the  reasonableness  of  this  local  rate, 
which  they  assert  ought  not  to  exceed  18  cents. 

The  defendants  justify  their  rate  of  23  cents  from  the  mills  of  the 
complainants  to  Little  Rock  by  showing  that  the  average  distance 
from  the  Kansas  City  group  is  450  miles  and  urging  that  a  rate  of 
23  cents  for  this  distance  is  not  unreasonable.  To  this  the  complain- 
ants make  answer  that  they  are  not  interested  in  the  rate  from  the 
Kansas  City  group,  but  only  in  that  from  the  Joplin  territory;  that 
the  average  distance  from  this  territory  is  but  350  miles,  and  that 
for  this  distance  23  cents  is  too  high.  In  other  words,  the  contention 
of  the  complainants  is  that  the  Kansas  City  group  is  too  large  and 
that  to  compel  them  to  pay  a  rate  which  might  properly  be  applied 
to  the  entire  group  is  unjust  and  unreasonable. 

This  Commission  has  often  considered  the  propriety  of  group 
rates,  having  sometimes  appro\'ed  and  sometimes  disapproved  of 
existing  groups.  Its  action  has  often  been  influenced  by  the  fact 
that  existing  groupings  were  highly  satisfactory  both  to  shippers  and 
to  carriers.  We  iiave  always  recognized  that  in  the  application  of 
group  rates  a  discrimination  of  necessity  arose  between  the  near  and 
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the  far  edge  of  the  group;  but  have  felt  that  in  many  cases  this 
discrimination  was  not  undue  and  therefore  not  imlawfuL  We  have 
never  approved  a  group  rate  which  imposed  upon  any  part  of  the 
group  an  unjust  and  unreasonable  or  unduly  discriminating  trans- 
portation charge,  when  that  consideration  was  urged  upon  the  atten- 
tion of  the  Commission.  We  must  theref(M?e  inquire  at  the  outset 
whether,  in  naming  rates  to  Little  Rock  territory,  Joplin  territory 
may  properly  be  eml»raced  in  the  Kansas  City  group. 

From  the  nearest  mills  of  the  complainants  to  little  Rock  the  dis- 
tance is  about  300  miles.  From  the  most  distant  points  in  the  Kan- 
sas City  group  the  distance  is  over  550  miles.  The  principal  grain- 
shipping  points — Kansas  City,  St.  Joseph,  Leavenworth — are  sit- 
uated in  the  northern  part  of  this  group. 

The  mills  of  the  complainants  grind  the  grain  which  is  produced 
within  this  territory,  and  they  draw  practically  their  entire  supply  of 
wheat  from  the  Joplin  territory.  The  defendants  urge  that  under 
the  milling-in-transit  privilege  the  complainants  may  buy  their  sup- 
ply of  grain  at  any  point  in  Kansas  City  territory,  stopping  it  off 
for  milling  without  additional  charge,  and  that  therefore  the  entire 
group  rate  is  available  to  these  complainants.  But  while  this  is  true 
in  theory,  as  applied  to  the  actual  operation  of  these  Joplin  mills 
it  has  no  application,  since  they  do  not  and  can  not  purchase  their 
grain  at  other  points  in  the  Kansas  City  group.  They  urge  that 
extravagant  rates  ought  not  to  be  imposed  upon  the  90  per  cent  of 
grain  which  is  grown  in  this  territory  upon  the  pretext  that  a  more 
favorable  rate  is  granted  to  the  other  10  per  cent ;  that  the  products 
of  their  territory  ought  to  be  carried  for  a  reasonable  charge  into 
those  consuming  territories  for  which  they  are  particularly  adapted 
and  to  which  they  are  the  nearest 

It  seems  to  us  that  this  territory,  under  the  circumstances  of  this 
case,  may  well  say  that  it  is  entitled  to  a  reasonable  rate  into  Little 
Rock  and  Alexandria  territory  without  reference  to  the  rate  from 
the  balance  of  the  group,  and  we  must  therefore  consider  whether 
a  rate  of  23  cents  is  unjust  and  uni*easonable  as  applied  to  this  terri- 
tory alone. 

The  average  distance  to  Little  Rock  from  Joplin  territory  has 
already  been  stated  to  be  about  350  miles.  The  rate  of  23  cents 
applies  not  only  to  Little  Rock  but  to  other  points  in  that  territory, 
but  the  evidence  shows  that  the  rate  to  Little  Rock  itself  is  the  impor- 
tant one,  and,  considering  the  territory  as  a  whole,  the  average  dis- 
tance would  be  less  than  350  miles. 
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Examining  rates  established  by  state  authority  in  wheat-prodacing 
felates,  we  find  the  following  for  350  miles: 


state. 


Iowa 

Millll**M>tH 

\Vi<«'im.»iii . 

Kan*4u 

Teuu 


Ratcpor 
100 

pOQIltU. 


14.  V 
17.  h6 
21. '» 
21.3 
14.5 
15 


ArkaniMiK  (the  KM^IK'd  i-ouit  tarilf) 

Milvouri 

(.>kUihouia 

Arcraico 


OnU. 
30 
17 
1ft 


17.45 


If  these  rates  are  to  be  taken  as  the  fair  measure  of  a  reasonable 
rate,  23  cents  woiihl  be  too  high. 

The  short  line  from  Kansas  Citv  to  Fort  Smith  is  328  miles  via  the 
Kansas  City  Southern,  and  this  line  would  form  a  part  of  the  through 
line  from  Kansas  City  and  points  in  Joplin  territory  to  Little  Rock. 
The  rate  voluntarily  established  for  this  distance  is  19  cents,  which 
would  indicate  that  23  cents  for  350  miles  was  somewhat  excessive. 

The  defendants  refer  to  Mitchell  v.  ^l.,  T.  dk  S.  F.  Ry.  Co..  12 
I.  C.  C.  Rep.,  321,  and  Famwrs^  Merchants  d*  Shippers  Club  of  Kant. 
V.  .4.,  r.  <{•  5.  F.  liy.  Co.,  12  I.  C.  C.  Rep.,  351,  as  cases  in  which  the 
Commission  established  rates  in  the  same  general  territory  higher 
than  those  under  consideration. 

The  rates  mainly  under  discussion  in  those  two  cases  were  export 
rates  via  the  port  of  (lalveston.  We  fixed  in  the  last  case  an  export 
rate  of  25  cents  from  points  in  Kansas,  between  700  and  750  miles 
distant  from  that  port,  increasing  the  rate  one-half  cent  for  each 
additional  50  miles. 

The  state  of  Te.vas  for  the  purpose  of  naming  domestic  rates  had 
been  divided  by  the  carriers  into  four  groups,  and  both  parties 
re<|uested  that  these  groups  and  the  differentials  obtaining  between 
I  hem  Ik*  left  as  they  wen».  We  fixed  to  group  IV  a  rate  of  35  cents, 
making  the  other  gn»u|>s  de|K'nd  upon  that,  in  accordance  with  cer- 
tain differentials  then  existing  and  which,  as  just  stated,  were  satis- 
factor}'  to  the  complainants.  The  effect  of  this,  as  pointed  out  by  the 
Commission,  was  to  establish  an  export  rate  of  25  cents  and  a  domestic 
nite  of  '\-t  rents  to  (lalveston,  which  was  located  in  group  IV;  but 
we  furth<T  observed  that  this  rate  of  35  cents  applied  not  only  to 
Oalvt^ton  but  to  the  entire  southern  part  of  Texas  for  several  hundred 
miles  east  and  we-t.  not  (mly  over  the  main  line  but  over  branch 
lim*s  as  well,  and  that  it  involved  the  right  of  stoppage  in  transit  and 
rebilling  at  a  great  numl>er  of  |)oints  in  Texas. 

In  the  MitrhiU  mm*  ,  su/^ra.  we  wi-re  dealing  with  rates  between  the 
lower  eilge  of  the  priwhieing  territorj-  and  the  upper  e<lge  of  the  con- 
suming territory.    The  i»piiiion  .statiVi  that  the  rates  are  established  in 
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view  of  this  fact,  and  that  they  are  "  extremely  high."  So  far  as  the 
rates  fixed  in  these  cases  are  to  be  taken  as  an  authority  the  most  sig- 
nificance must  be  attached  to  the  export  rate,  since  in  establishing  the 
domestic  rates  we  were  largely  guided  by  conditions  as  we  found 
them  and  which  both  parties  asked  us  not  to  disturb.  It  should  be 
noted  here,  however,  as  was  said  in  the  opinion,  that  the  export  rat€ 
which  we  approved  is  lower  than  a  domestic  rate  for  the  same  dis- 
tance involving  different  delivering  conditions  should  be. 

It  should  also  be  held  in  mind  in  disposing  of  the  question  before 
us  that  rates  can  seldom  be  tested,  even  as  to  their  reasonableness, 
strictly  by  themselves,  but  must  be  considered,  to  an  extent,  in  refer- 
ence to  their  environment;  and  this  is  true  of  the  present  instance. 

These  complainants  sell  both  in  Little  Rock  and  in  Alexandria  in 
competition  with  the  same  kind  of  flour  ground  from  the  same  kind 
of  wheat  by  mills  in  southern  Illinois,  and  from  this  territory  the 
present  rate  is  18  cents.  The  average  distance  from  these  southern 
Illinois  mills  is  about  312  miles,  about  40  miles  less  than  from  the 
Joplin  territory,  and  the  cost  of  the  transportation  is  somewhat  less 
expensive. 

Formerly  the  rate  from  southern  Illinois  was  16  cents,  and  at  that 
time  the  Joplin  territory  enjoyed  a  rate  of  18  cents,  the  advance  since 
having  been  2  cents  from  Illinois  and  5  cents  from  Joplin  territory. 

It  was  said  that  the  complainants,  at  the  present  time,  enjoyed  a 
proportional  rate  of  18  cents  from  their  mills  in  all  cases  where  the 
grain  had  been  shipped  in  by  rail,  that  no  milling-in-transit  privilege 
was  enjoyed  by  the  mills  in  southern  Illinois,  which  were  obliged  to 
pay  the  local  in  upon  their  grain,  and  that  therefore,  in  effect,  the 
present  rates  from  the  two  sections  were  equal.  But  an  examination 
of  the  tariffs  shows  that  the  St.  Louis,  Iron  Mountain  &  Southern, 
the  only  direct  line  from  that  territory,  does  permit  milling  in  transit 
at  all  points  upon  its  line,  and  that  the  Chicago  &  Eastern  Illinois 
grants  the  same  privilege  upon  the  payment  of  a  penalty  of  \  cent 
per  100  pounds,  so  that  while  a  part  of  the  mills  in  southern  Illinois 
may  not  find  access  to  Little  Rock  territory  upon  a  total  rate  of  18 
cents,  many  of  them  do. 

Considering  this  whole  situation,  we  are  of  the  opinion  and  find 
that  present  rates  from  the  Joplin  territory  are  too  high,  both  of 
themselves  and  in  comparison  with  similar  rates  from  southern  Illi- 
nois and  from  the  northern  part  of  the  Kansas  City  group,  and  that 
the  rate  on  wheat  and  its  products  from  this  territory  to  Little  Bock 
and  corresponding  territory  ought  not  to  exceed  20J  cents  per  100 
pounds. 

The  present  rate  on  com  is  19  cents,  a  differential  of  4  cents  per 
100  pounds.  This  difference  in  transportation  charge  is  hardly 
justified  by  the  conditions  of  the  service,  and  is  greater  than  is  usually 
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maintained.  In  the  Texas  cases  above  referred  to  we  eBtablished  b 
difference  of  3  cents  in  rates  greater  in  amount  than  this,  and  we  are 
not  disposed  to  require  the  observance  of  a  wider  difference  here. 
In  our  opinion  the  rates  on  com  and  com  products  from  the  Joplin 
territory  to  Little  Rock  and  Little  Rock  territory  ought  not  to  exceed 
17i  cents. 

Alexandria  is  farther  removed  from  the  Kansas  City  group  than 
Little  Rock,  and  with  the  increase  of  distance  the  effect  of  the  dis- 
crimination in  group  rates  becomes  less  apparent  We  feel,  however, 
that  under  the  circumstances  of  this  case  the  Joplin  territory  is  now 
paying  to  Alexandria  and  corresponding  territory  as  well  as  to  Little 
Rock  rates  somewhat  too  hig^,  both  as  compared  with  the  Kansas 
City  group  as  a  whole  and  as  compared  with  rates  from  southern 
Illinois.  The  present  rates  from  the  Kansas  City  group  to  Alex« 
andria  are  30  cents  up<Hi  wheat  and  its  products  and  26  cents  upon 
com  and  its  products.  We  are  of  the  opinion  that  these  rates  from 
the  Joplin  territory  ought  not  to  exceed,  on  the  average,  27|  cents 
and  24^  cents,  respectively. 

The  complaint  puts  in  issue  rates  from  Joplin  territory  to  Fort 
Smith.  These  rates  are  now  roughly  graded  according  to  distance^ 
While  they  may  be  somewhat  excessive  for  the  shorter  distances  and 
are  not  altogether  consistent  witJi  themselves,  we  do  not  find  any 
suflicient  cause  for  revising  them  in  this  proceeding. 

The  23-cent  rate  from  the  Kansas  City  group  is  made  to  apply  at 
all  points  between  Fort  Smith  and  Little  Rock,  while  in  the  reverse 
direction  from  Illinois  mills  a  lower  rate  is  in  effect  through  Little 
Rock.  This  is  a  manifest  discrimination  which  should  be  corrected. 
Rates  from  the  Joplin  group  through  Fort  Smith  should  build  up 
gradually  after  leaving  that  point. 

The  complainants  ask  us  to  establish  to  both  Little  Rock  and 
Alexandria  a  system  of  graded  rates  from  this  Joplin  territ<»7.  Our 
examination  of  the  situation  rather  inclines  us  to  the  opinion  that 
the  better  way  would  be  to  create  a  territorial  group,  nMning  from 
that  group  the  rates  above  indicated;  but  it  seems  proper  that  the 
carriers  should  be  allowed  to  deal  with  this  situation  as  they  prefer, 
provided  they  substantially  meet  the  views  of  the  Commission.  We 
shall  therefore  make  no  order  at  this  time.  If  the  defendants  have 
not,  on  or  before  April  1,  filed  tariffs  carrying  out  the  opinion  here 
expressed,  we  will  then  issue  an  order  either  defining  the  territory 
from  which  these  rates  should  apply  or  establishing  graded  rates,  as 
asked  by  the  complainants. 

Wliile  we  have  suggested  a  reduction  in  these  rates,  we  do  not  find 
that,  up  to  the  present  time,  the  rates  in  effect  have  been  unlawful, 
and  reparation  will  therefore  be  denied. 
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No.  1830. 
MARICOPA  COUNTY  COMMERCIAL  CLUB 

V. 

SOUTHERN  PACIFIC  COMPANY  ET  AL. 


SubmiUed  Iheember  i9, 1911,    Deddod  F^ibnuay  It,  191g. 


Rates  on  cattle,  and  sheep  single  deck  and  double  deck,  from  Phoenix  to  Los  Angelei 
via  Maricopa  and  via  Parker  found  to  have  been  unreasonable,  and  new  joint 
rates  prescribed  for  the  future. 

F.  A.  J  ones  f  E.  P.  Costigan,  and  E.  0.  Kuster  for  complainant. 

T.  W.  Tomlinson  for  Arizona  Wool  Growers'  Association,  Arizona 
Cattle  Grower^  Association,  and  American  National  live  Stock 
Association,  interveners. 

C.  W.  Durhrow,  F.  C.  DiOard,  P.  F.  Dunnes  and  H.  A.  SeandreU 
for  Southern  Pacific  Company  and  Arizona  Eastern  Railroad  Com- 
pany. 

W.  0.  BarMDdl,  P.  P.  Hastings,  T.  J.  Norton,  and  E.  W.  Camp  for 
Santa  Fe,  Prescott  &  Phoenix  Railway  Company;  Arizona  &  Cali- 
fornia Railroad  Company;  and  Atchison,  Topeka  &  Santa  Fe  Rail- 
way Company. 

Supplemental  Report  of  the  Commission. 

Lane,  Commissioner: 

In  this  complaint  a  large  number  of  conmiodity  rates  applying  to 
and  from  Arizona  points  were  attacked.  As  to  some  of  these  rates 
we  have  already  announced  our  finding.  As  to  a  large  number  of 
others  the  carriers  have  filed  fourth  section  applications,  thus  making 
further  hearing  and  investigation  necessary,  and  the  record  as  to 
such  rates  wiU  therefore  be  consolidated  with  the  records  of  these 
fourth  section  applications.  At  this  time  we  shall  deal  only  with  the 
rates  on  cattle  and  sheep  from  Phoenix  and  vicinity  to  Los  AngeleSi 
via  both  the  Southern  Pacific  and  the  Santa  Fe  lines. 

Shipments  from  Phoenix  may  go  to  Los  Angeles  over  the  Arizona 
Eastern  (formerly  the  Maricopa  &  Phoenix)  to  Maricopa  and  thence 
over  the  Southern  Pacific,  a  total  distance  of  446  miles,  or  over  the 
Santa  Fe,  Prescott  &  Phoenix,  to  Wickenburg,  thence  via  the  Parker 
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cut-ofT  to  Cadiz,  thence  over  the  Santa  Fe  main  line,  a  total  distance 
of  491  miles.  The  rates  complained  of  were  made  in  the  first  instance 
by  the  Southern  Pacific  lines,  but  are  met  by  the  Santa  Fe.  Thej 
are  as  follows  per  36-foot  car: 

Cattle,  $126.85;  sheep,  single  deck,  188.50;  sheep,  double  deck,  170  per  cent  of 
fingle-deck  rate. 

Complainant,  representing  the  live-stock  interests  of  Maricopa 
county,  sought  to  show  that  the  above  rates  from  Phoenix  and  vicinity 
to  Los  Angeles  were  unreasonable.  Several  witnesses  testified  that 
on  account  of  the  freight  rates  California  buyers  never  come  to 
Maricopa  county  for  stock  until  the  supply  from  all  other  producing 
territory  is  exhausted.  Furthennore,  much  evidence  was  presented 
to  show  that  the  rates  on  live  sto<*k  prevailing  generally  in  Nevada, 
Idaho,  Montana,  Oregon,  and  California  were  lower  than  those 
attacked.  It  was  also  alleged  that  the  condition  attached  to  the 
cattle  rate  complained  of  requiring  a  declared  valuation  not  to 
exceed  $20  per  head  was  unreasonable,  since  the  limitation  of  liability 
generally  applying  with  cattle  rates  was  $50.  Defendants  admitted 
the  injustice  of  the  $20  limitation  and  dccJared  that  when  the  tariff 
was  revised  it  was  intended  to  raise  the  limitation  to  $50. 

The  complainant  emphasized  es]HH*ially  the  following  rate  relation: 

Rates  per  SS-foot  ear. 


From— 


Ifilca.      Cattle. 


Kl  Taso  to  lios  Inc^lfs 

Pboeniz  to  Los  Adki'Im  via  i^uuthcni  I'^u illr 


M4 
441 


tins.  00 

1».U 


•in^M 


tM.n 


The  defendants  aim  to  justify  tlie  higher  rates  appljnng  from 
Phoenix  than  from  El  Puso  on  the  ground  that  the  former  haul 
cither  via  the  Southern  Pncilir  or  the  Santa  Fe  Is  in  part  over  a 
branch  line  on  which  the  cost  c»f  o|)eration  is  high  and  the  tonnage 
carried  is  light. 

The  combination  of  local  rates  from  Phoenix  to  Los  Angeles  via 
Maricopa  is  as  here  shown: 

KalfM  per  S6-/oot  ear. 


From— 


Phoantz  to  Marlivtw 

llaruo|i«i  tu  Lns  \iuvka 

Coml'inatiun  rat«>  1'l.oefiiK  to  I^n  An^h^*  via  M^ropa 


MtlM.      CatUi. 

406        100.  «> 

441      m.m 

•Lli 
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It  will  be  seen  that  the  cattle  rate  complained  of  is  slightly  lower 
than  a  combination  rate  would  be,  and  the  rate  on  sheep  is  just  equal 
to  the  combination  rate. 

In  addition  to  comparisons  of  these  rates  with  other  rates  in  the 
west  for  about  the  same  distances,  it  is  instructive  to  note  the  evolu- 
tion of  these  rates  since  1895: 

From  Phoenix  to  Los  Angeles;  rates  per  SB-foot  car. 


Date  effeotiye. 


MarchS.ims 

September  10, 1806 

November  ao,  1896 

December  15. 1899 

MayaO.lWO 

April  22, 1902 

June  23, 1902 

December  1, 1905,  to  present 


Sheep, 
aingfa 

Cattle. 

1106.70 

S68.20 

106.70 

68.20 

118.25 

82.  SO 

118.25 

82.50 

126.85 

88.50 

129.80 

88.50 

126.85 

88.50 

126.85 

88.50 

Sheep,  doa- 
ble deck. 


885.25 
Cancelled. 
Cancelled. 
156.75 
168.15 
168.16 
168.15 
150.45 


From  this  it  appears  that  the  present  rate  on  cattle  is  $20.15;  on 
sheep,  single  deck,  $20.30;  and  on  sheep,  double  deck,  $65.20  higher 
per  36-foot  car  than  in  1895. 

The  Commission  has  often  recognized  that  rates  over  a  two-line 
haul  may  properly  exceed  what  would  be  reasonable  rates  for  the 
same  distance  and  under  the  same  conditions  over  a  one-line  haul. 
But  upon  consideration  of  all  the  facts  disclosed  by  full  hearing  and 
investigation,  we  are  convinced  that  the  rates  complained  of  are 
unreasonable  even  if  allowance  be  made  for  the  above  principle,  and 
we  shall  prescribe  the  following  joint  rates  to  apply  via  Maricopa 
and  via  Parker  on  36-foot  cars  from  Phoenix  and  points  in  Mari- 
copa county  at  present  taking  the  same  rate  to  Los  Angeles: 

Cattle,  declared  valuation  per  head  not  to  exceed  $50,  |95;  sheep,  single  deck; 
$65;  aheep,  double  deck,  $110.50. 

The  defendants  in  republishing  their  tariff  will  be  expected  to 
provide  in  connection  therewith  for  cars  of  greater  or  less  dimensions 
a  scale  of  rates  graduated  in  relation  to  the  above  rates  for  36-foot 
cars. 

An  order  will  be  entered  accordingly. 
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No.  8221. 
WILLIAM  E.  NOBLE 

V. 

BALTIMORE  A  OHIO  RAILROAD  COMPANY  ET  AK 


Submitted  December  9,  1911.     Decided  Jomtarp  8,  19iM. 


1.  In  all  casefl  where  a  carrier  by  Ita  tariff  eatabllabca  pardciilar 

aa  applicable  to  cara  of  given  dimenaiona,  it  mnat  fnmlah  a  car  «f  tbm 
alae  provided  for  in  the  tariff  and  ordered  by  the  ahlppar;  or.  la 
of  ita  Inability  to  do  thla»  muat  provide  other  eqalpmant,  mdar 
conditlona  as  to  fairly  protect  the  minimum  of  the  car  ordered,  and  Ita 
tariff  ihoold  contain  a  provlalon  to  that  effect 

2.  It  would  not  be  nnreaaonable  for  cnrrlera  to  provide  In  their  tarlfli  that 

the  minimum  applicable  to  the  q)eclal  car  would  not  Im  protected  aalaaa 
the  carrier  had  failed  for  six  daya,  exdudina  the  day  of  aotlea^  to 
fnmlah  the  car  of  the  alee  ordered;  but  thla  la  not  inteadod  to  rallafv 
carrlera  from  the  duty  of  fumlahing  equipment  within  a  reaaeoablo 
time.  It  aimply  flxea  a  definite  period  beyond  which  the  doty  to  ftealah 
other  equipment  in  lieu  of  that  ordered  ahall  attach. 
S.  Prior  report  herein  modified.  • 

R.  B.  CoapwUck  for  complainant 

IF.  C.  CoUman,  W.  A.  Parker^  F.  S.  Holbrooke  and  E.  P.  Bate» 
for  defendants. 

RePOBT  or  TIIE  CoMMIfiSION   ON    RaHKAaiNO. 

PaouTT,  C ommigtioner : 

Supplement  No.  61  to  Uriff  L  C.  C.  No.  6623  of  the  Baltimore  A 
Ohio  Railroad  Company  provides  that  certain  lumber  and  foreat 
products  shall  take  a  minimum  of  30,000  pounds  when  the  car  is  S8 
feet  or  more  in  length,  and  24,000  pounds  when  the  car  ia  less  than 
86  feet  in  length.  The  complainant,  a  manufacturer  of  cooperage 
stock,  desiring  to  ship  a  carload  of  elm  hoops,  one  of  the  aitidea 
covered  by  the  above  tariff,  applied  for  a  car  33  feet  in  leogth. 
After  waiting  for  six  days  and  receiving  no  encouragement  to  liope 
for  the  furnishing  of  a  car  of  the  dimension  ordered,  he  aooq>ted  and 
used  a  car  36  feet  long.  His  shipment  weighed  20,100  pounds.  Ha 
was  charged  for  30,000  pounds,  that  being  the  tariff  minimom  ^ipli- 
cable  to  the  car  in  which  the  shipment  moved.  Hia  contention  is 
that  he  should  have  been  charged  upon  24/XX)  pounds,  that  \mng  the 
minimum  for  the  car  which  he  ordered. 
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The  Commission  held  that  the  complainant  was  entitled  to  receive 
a  car  83  feet  in  length;  that  if  the  defendant  for  its  convenience, 
not  being  able  to  furnish  that  car,  furnished  a  car  36  feet  in  length, 
the  minimum  which  would  have  applied  to  the  smaller  car  should 
be  applied  to  the  larger  car.  It  found  that  the  tariff  of  the  de- 
fendant was  unreasonable  in  not  containing  that  provision,  and 
upon  this  finding  it  awarded  reparation  to  the  complainant  and 
ordered  that  the  defendant  incorporate  into  its  tariff  a  proper  rule. 
20  I.  C.  C.  Rep.,  72. 

The  Baltimore  &  Ohio  operates  in  official  classification  territory. 
That  classification  provides  that  where  a  car  of  a  certain  length 
is  ordered  and  the  longer  car  is  furnished,  the  minimum  applicable 
to  the  car  ordered  will  be  protected  up  to  a  car  not  exceeding  40 
feet  6  inches  in  length.  If,  however,  the  carrier,  for  its  own  con- 
venience, furnishes  a  car  more  than  40  feet  6  inches  in  length,  and 
if  this  car  is  accepted  and  used  by  the  shipper,  then  the  Tninimnm 
applicable  to  the  car  actually  used  must  be  applied.  If  the  Balti- 
more &  Ohio  had  complied  with  the  order  of  the  Commission  it 
would  have  been  obliged  to  abrogate  in  its  tariffs  the  above  provision, 
and  this,  it  is  claimed,  would  have  necessitated  similar  action  upon 
the  part  of  other  carriers  operating  in  competition  with  the  Balti- 
more &  Ohio  in  official  classification  territory.  For  this  reason  the 
Baltimore  &  Ohio  filed  a  petition  for  rehearing,  asking  that  this 
phase  of  the  matter,  which  had  not  been  called  specifically  to  the 
attention  of  the  Commission  upon  the  first  hearing,  might  be  con- 
sidered. This  petition  was  granted  and  a  further  hearing  has  been 
had,  at  which  the  views  of  railroads  operating  in  official  classifica- 
tion territory  upon  this  subject  have  been  elaborately  presented. 

The  original  decision  in  this  case  simply  enforced  the  C<nnmission^ 
rule  No.  66,  and  the  discussion  upon  the  rehearing  was  addressed 
mainly  to  the  point  that  rule  66  is  unreasonable  in  so  far  as  it  requires 
carriers  to  protect  the  minimum  when  a  car  exceeding  40  feet  6  inches 
in  length  is  furnished. 

In  General  Chemical  Co.  v.  A^.  cfe  W.  Ry.  Co.^  15  I.  C.  C.  Rep.,  349, 
it  appeared  that  the  defendants  had  in  effect  a  tariff  covering  the 
shipment  of  sulphide  of  iron  from  points  in  the  state  of  Virginia 
to  New  York,  which  provided  that  the  minimum  weight  should  be 
the  marked  capacity  of  the  car.  The  complainant  ordered  a  car  of 
60,000  pounds  capacity,  but  the  defendant  having  no  such  car  avail- 
able furnished,  for  its  own  convenience,  a  car  of  80,000  pounds  ca- 
pacity. The  shipment  in  question  actually  weighed  but  53,550 
pounds,  and  could  have  been  loaded  into  a  car  of  60,000  pounds 
capacity.  Freight  charges  were  assessed  upon  80,000  pounds,  where- 
as complainant  contended  that  they  should  have  been  assessed  upon 
60,000  pounds. 
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The  Commission  sustained  this  view,  saying : 

AflBumlng,  ns  we  do,  tbat  the  matter  has  come  before  us  In  thU  form  In  good 
faith,  we  have  no  hesitatiou  in  holding  that  the  complainant  Is  entitled  to 
rei>a ration  on  the  basis  of  a  GO.OOO-imund  shipment  The  rate  as  publlahed 
amounts  In  substuncc  to  un  offer  to  the  8hipi>ing  public  by  the  three  carriers 
formiuK  tlic  thn>UKh  route  and  naming  the  Joint  through  rate  to  transport  Ral- 
ph Ide  of  iron  between  the  points  in  question  in  any  car  of  recognised  standard 
dimensions  or  caiuicity  that  tlie  shipiier  may  demand  If  sul table  for  the  csrriage 
of  the  commodity  that  he  has  ready  for  shipment.  This  offer  the  law  requires 
the  carriers  from  every  |K)int  of  view  to  make  good :  and  if  a  car  of  a  particnlar 
standard  size  or  caimcity  Is  not  available  u|x>n  the  reasonable  demand  of  a 
sbipi)er  for  a  car  of  thut  size,  it  is  the  duty  of  the  carriers,  nevertbeleas*  to  ac- 
cept nnd  Ciirry  the  shipment  in  any  car  or  cars  that  are  available  for  the 
movement,  assessing  the  charges  on  the  basis  of  the  marked  capacity  of  a  car 
of  the  dimensions  or  eaimcity  demanded.  It  is  scarcely  necessary  to  obserre 
thjit  it  lies  within  the  power  of  carriers  to  protect  themselves  against  unreason- 
able demands  by  shiftiiers  under  such  a  rule  by  confining  Its  operation,  under 
proper  notice  in  tlieir  tariffs,  to  cars  having  a  marked  capacity  between  certain 
ma:[imum  and  minimum  limitations. 

Tho  same  question  was  a^ain  before  us  in  Kaye  dt  Garter  Co.  ▼• 
J/.  c{-  /.  Ry.  Co.,  10  I.  C.  C.  Rop.,  285.  The  tariffs  of  the  defendants 
provided  a  minimum  of  24.000  pounds  for  cars  less  than  84  feet  in 
len^h,  30.000  pounds  for  cars  34  feet  and  more  in  length.  The 
comphiinant  ordered  a  car  33  feet  in  length  for  the  shipment  of 
cedar  poles  from  a  point  in  Minnesota  to  a  point  in  Iowa.  The  net 
weight  of  this  shipment  exceeded  24,000  pounds,  but  was  less  than 
30,000  pounds.  It  could  have  easily  been  loaded  upon  the  38-foot  car 
which  was  ordered.  Charges  having  been  assessed  under  the  tariff  upon 
a  minimum  of  30,000  pound.s,  it  was  held  by  the  G)mmission  that  the 
defendants,  not  having  been  able  to  furnish  the  car  ordered  by  the 
complainant,  but  having  furnished  a  larger  car  for  their  own  con- 
venience, should  make  good  the  minimum  for  the  smaller  car.  Here, 
again,  it  is  said : 

A  carload  rate  ami  a  minimum  weit:bt  for  a  car  of  definite  dimenslODa  when 
lawfully  publisliiM  in  the  tariflTK  of  a  carrier  con8tltuti*  an  open  offer  to  tbe 
Hliippiiif:  public  tu  niovo  tli<*ir  mercliandis«>  un  thuac  t4*nu8;  and  it  would  be 
wholly  unsound  in  principle  to  i«rniit  tlio  carrier  to  impose  additional  trans- 
|iort:itlon  cliarpes  on  the  ^hipI•«T  who  orders  a  car  of  a  capacity,  lenatb.  or 
(linionslonH  siHs-ifkMl  in  its  tariffs.  Rim  ply  liecause  it  Is  not  provided  with  cars 
of  the  (lini«*iisl«)n«  t»r(lere<i.  PatHftr  Vurchnning  Co.  v.  C.  rf  V.  W.  Hy.  Co^  IS 
I.  r.  C.  Rep..  649,  and  Qencml  Chemical  Co.  v.  }f.  d  W.  Ry.  Co,,  16  I.  O.  G 
Hep..  MU. 

This  same  rule  has  I)een  enforced,  under  similar  circumstances,  in 
several  subsequent  cases.  Johhins  v.  C.  A  \.  W»  Ry,  Co.,  17  I.  C.  G 
]{v\K.  L".'7:  Spnn^/n-  v.  h\  /'.  ci-  N.  W.  R.  R.  Co,.  17  I.  C.  C. 
Rep.,  :VJ2:  Corn  Rt^It  Meat  Produrern  Atiso.  v.  67.,  B.  A  Q.  R.  R.  Co^ 
IT  I.  C.  C.  Rep.,  533;  MinneapolU  T/ireshing  Machine  Co.  v.  (7^  M.  db 
St.  P.  Ry.  Co..  L'l  I.  C.  C.  Rep.,  181. 
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These  decisions  all  proceed  upon  the  theory  that  where  a  carrier 
by  its  tariff  specifies  a  certain  minimum  for  a  car  of  a  certain  size, 
it  thereby  tenders  to  the  public  that  rate  of  transportation.  Having 
tendered  the  rate  it  must  protect  the  public  in  its  use.  To  accord 
that  rate  to  one  shipper  while  declining  to  give  it  or  its  equivalent  to 
another  would  result  in  discrimination.  These  cases  fully  sustain 
our  previous  holding  in  the  complaint  before  us.  The  tariff  of  the 
Baltimore  &  Ohio  specified  a  minimum  of  24,000  pounds  for  a  car 
less  than  36  feet  in  length.  The  shipper  ordered  such  a  car.  After 
waiting  for  six  days  he  was  furnished  a  larger  car.  The  complainant 
did  everything  in  his  power  to  secure  the  smaller  car.  A  larger  car 
was  furnished  entirely  for  the  convenience  of  the  railway  company. 
Upon  what  theory  can  the  defendant  charge  up  to  the  complainant 
the  result  of  its  own  inability  to  furnish  a  facility  tendered  by  its 
tariff? 

This  shipment  of  hoops  weighed  20,100  pounds.  Under  the  cir- 
cumstances, the  complainant  was  obliged  to  pay  for  the  movement 
of  30,000  pounds.  Suppose,  now,  that  the  competitor  of  the  com- 
plainant had  also  desired  to  make  shipment  of  20,100  pounds  of 
hoops  and  had  applied  for  and  received  a  car  33  feet  in  length.  He 
would  have  paid  for  the  movement  of  24,000  pounds.  This  is  a  clear 
discrimination  in  transportation  charges  against  the  complainant 
which  ought  not  to  be  possible  under  the  tariffs  of  the  defendants. 

The  defendants  urge  that  they  protect  shippers  up  to  cars  40  feet 
G  inches  in  length  by  their  present  tariffs,  and  that  it  is  unreasonable 
to  ask  them  to  go  further.  But  why?  If  in  answer  to  this  require- 
ment of  the  complainant  for  a  33-foot  car  the  Baltimore  &  Ohio 
had  furnished  a  car  50  feet  in  length,  upon  what  ground  can  it  be 
said  that  the  complainant  should  be  required  to  pay  for  the  minimum 
applicable  to  that  car?  He  did  not  need  it,  and  the  use  of  it  was  no 
better  to  him  than  that  of  the  33-foot  car. 

The  Baltimore  &  Ohio  states  that  it  only  owns  some  90  cars  which 
are  more  than  40  feet  6  inches  in  length.  But  how  does  that  alter  the 
case  ?  If  that  company,  having  no  other  car  available  or  having  no 
other  use  for  one  of  these  larger  cars,  sees  fit  for  its  own  convenience 
to  use  it  in  place  of  the  car  ordered  by  this  complainant,  how  can  he 
be  required  to  pay  for  a  minimum  which  he  neither  asks  nor  can  use? 
From  our  viewpoint  it  would  be  the  height  of  injustice  to  compel  this 
shipper  to  bear  this  burden,  which  arises  not  from  any  act  or  fault 
of  his  but  from  the  equipment  conditions  which  prevail  upon  the 
railroad  of  the  defendant. 

The  carriers  state  that  they  have  a  certain  amount  of  small  equip- 
ment which  they  desire  to  utilize,  and  it  is  with  this  view  that 
tariffs  like  the  above  are  established.  They  refer  by  way  of  illustra- 
tion to  the  movement  of  cement  which  can  generally  be  loaded  to  the 

22  1.  C.  C.  Rep. 


436  INTERSTATE  COHMEBCE  COMBOSSION  BBFOBXB. 

marked  capacity  of  the  car,  whatever  that  may  be.  They  say  thtt  to 
permit  the  cement  factory  to  call  for  a  30,000-poand  car  will  compel 
them,  in  point  of  fact,  to  furnish  much  larger  capacity  cars  for  the 
movement  of  cement  in  80,000-pound  lots,  since  the  manufacturer 
often  finds  it  easier  to  sell  small  carloads  than  large  ones. 

There  are  undoubtedly  difficulties  in  the  way  of  using  this  small 
equipment  It  would,  without  question,  be  easier  for  the  railroad 
if  the  shipper  could  be  required  to  bear  the  burden  of  these  diffi- 
culties, but  inasmuch  as  they  are  created  by  the  carrier  we  are  onahle 
to  see  why  they  should  rest  upon  the  shipper.  If  a  railroad  pub- 
lishes a  tariff  under  which  one  manufacturer  of  cement  can  do  busi- 
ness in  30,000-pound  car  lots,  his  competitor  must  be  given  the  same 
privilege.  The  carrier  may  withdraw  this  small  equipment  from  the 
handling  of  cement  and  confine  it  to  other  uses  where  the  same  em- 
barrassment does  not  exist. 

'Wliile  we  must  adhere  to  our  previous  decision  in  this  and  similar 
cases,  there  may  be  special  instances  where  carriers  in  the  public  inter- 
est might  well  be  suffered  to  depart  from  that  rule.  In  the  movement 
of  commodities  where  the  size  of  the  carload  is,  in  the  very  nature  of 
things,  unimportant,  where  the  discrimination  which  might  arise 
must  be  insignificant,  tariffs  not  in  accord  with  such  a  rule  might 
perhaps  be  sustained.  For  example :  In  the  movement  of  grain  and 
flour  for  export  it  is  possible. that  the  carrier  might  properly  pro- 
vide that  the  marked  capacity  of  the  car  should  govern  and  that  it 
would  only  undertake  to  furnish  for  the  movement  such  equipment 
as  might  be  available.  If  such  special  cases  arise  carriers  may  deal 
with  them  in  particular  tariffs,  the  lawfulness  and  propriety  of 
which  can  be  considered  by  us  in  each  individual  instance.  The 
provision  insisted  upon  by  the  carriers  in  this  proceeding  is  one  of 
universal  application,  and  as  such  we  regard  it  as  unjust  and 
unreasonable. 

(Carriers  also  call  our  attention  to  the  converse  of  the  situation  pre- 
sented in  this  case;  namely,  the  ordering  of  a  larger  car  which  is  not 
available.  The  Commission  suggests  in  nile  66  that  in  such  case  the 
carrier  should  provide  by  tariff  provision  that  where  the  larger  car 
can  not  \ie  had  and  two  smaller  cars  are  furnished  for  the  convenience 
of  the  carrier,  the  minimum  applicable  to  the  larger  car  shall  be  pro- 
tected or.  at  least,  that  one  of  the  smaller  cars  should  be  loaded  to  its 
minimum  capacity  and  the  balance  of  the  shipment  charged  for  at 
the  carload  rate.  It  is  earnestly  insisted  here,  as  in  the  former  case, 
that  it  is  unreasonable  to  permit  a  shipper  to  order  these  laige-siae 
cars  simply  because  the  carrier  perforce  of  the  desire  to  utiliie  its 
equipment  has  s|)erifieil  in  its  tariff  a  minimum  for  a  car  of  that  aia. 
The  Baltimore  &  Ohio  inquires  if,  having  but  90  cars  more  than  40 
feet  6  inches  in  length,  it  ought  to  be  required  to  furnish,  upon  nodoai 
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equipment  of  this  size,  or,  in  case  it  is  unable  to  do  so,  to  furnish  two 
cars  at  the  minimum  applicable  to  the  larger  car. 

The  carriers  point  out  that  whatever  course  is  adopted  with  respect 
to  these  large  cars  may  result  in  more  or  less  discrimination.  Furni- 
ture, for  example,  can  ordinarily  be  loaded  to  the  minimum  pro- 
vided, but  some  kinds  of  furniture  can  not  be.  Assume,,  now,  that 
the  minimum  specified  for  a  50-foot  car  is  20,000  pounds  and  that 
a  shipper  has  20,000  pounds  of  furniture  which  he  desires  to  ship, 
but  which  could  not  be  loaded  into  a  car  of  that  size.  He  orders  a 
car  50  feet  in  length  and  receives  two  cars  40  feet  in  length,  into 
which  his  shipment  can  be  loaded.  He  obtains  thereby  a  more  favor- 
able rate  than  he  would  have  obtained  had  the  50- foot  car  been  fur- 
nished. 

The  provision  in  rule  66  that  the  two  cars  shall  only  be  used  upon 
the  one  car  basis,  provided  that  the  shipment  could  have  been  loaded 
into  one  car  of  the  size  ordered,  would,  if  capable  of  enforcement, 
prevent  this  discrimination ;  but,  in  point  of  fact,  the  application  of 
that  rule  in  most  instances  where  discrimination  might  otherwise 
result  would  only  lead  to  confusion  and  contention. 

Upon  the  other  hand,  if  the  carrier  omits  all  reference  in  its  tariff 
to  the  50- foot  car,  but  nevertheless  furnishes  such  a  car  to  one  shipper 
of  a  light  and  bulky  article,  while  not  supplying  it  to  another,  here 
again  an  even  worse  discrimination  may  arise.  In  this  dilemma  it 
is  insisted  that  the  two-for-ofie  rule  ought  not  to  be  enforced  in  case 
of  these  large  cars  which  exceed  in  length  what  may  be  termed 
standard  equipment. 

While  it  is  true  that  the  sort  of  discrimination  pointed  out  by  the 
carriers  might  occasionally  arise  in  the  application  of  the  two-for-one 
rule,  the  extent  of  that  would  be  inconsiderable  if  carriers  were  to 
require  one  of  the  two  cars  to  be  loaded  to  capacity  and  also  .to  the 
minimum  specified  for  a  car  of  that  size,  the  balance  of  the  shipment 
going  at  the  carload  rate.  This  would,  to  be  sure,  compel  carriers  to 
handle  the  residue  of  the  shipment  at  the  carload  rate,  but  their 
tariffs  already  provide  for  exactly  that  contingency  where  more  than 
a  carload  is  presented  at  one  time  by  one  consignee  for  shipment. 
The  danger  of  discrimination  would  be  very  much  less  where  the 
tariff  specified  the  minimum  for  the  larger  car  and  provided  for  the 
furnishing  of  two  cars  when  the  one  was  not  available  than  as  though 
no  minimum  was  provided  for  the  large  car. 

We  are  of  the  opinion  and  hold  that  where  carriers  by  their  tariffs 
specify  a  minimum  for  these  large-size  cars  they  should  further  pro- 
vide that  when  such  cars  are  not  available  two  smaller  cars  may  be 
used  under  such  conditions  as  will  fairly  protect  the  minimum  speci- 
fied for  the  larger  car. 

It  will  be  noted  that  nile  66  only  applies  in  cases  where  carriers 
provide  by  their  tariffs  specified  minima  for  cars  of  given  dimensions. 
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This  is  ordinarily  the  rule  in  official  classification  territoiy,  bnt  with 
respect  to  some  articles  in  official  classification  territoiy  and  with 
respect  to  most  articles  in  other  portions  of  the  country,  the  minimum 
is  named  without  reference  to  the  size  of  equipment  NeverthdeaB* 
carriers  publishing  this  minimum  do  have  and  do  fumiA  can  of 
various  lengths.  For  example,  the  minimum  upon  moat  kinds  of 
furniture  in  transcontinental  tariffs  was  fixed  with  reference  to  can 
40  feet  in  length,  but  it  sometimes  happens  that  cars  of  but  86  feet  in 
length  are  fumislied,  while  in  many  instances  50-foot  equipment  is 
supplied.  It  is  evident,  as  already  suggested,  that  the  furnishing  of  a 
large  car  to  one  shipper  and  a  small  car  to  another  shipper  in  the  case 
of  a  light  and  bulky  article  which  can  not  be  loaded  to  the  minimum 
in  the  small  car,  even  though  the  physical  capacity  of  the  car  ia 
exhausted,  might  result  in  discrimination.  That  phase  of  the  matter 
is  not,  however,  considered  at  this  time  and  is  only  referred  to  for  the 
purpose  of  preventing  any  application  of  what  is  here  said  to  that 

situation. 

The  only  tariff  under  consideration  in  this  proceeding  is  that  of  the 
Baltimore  &  Ohio  referred  to  in  the  opening  paragraph,  and  our 
order  must  be  confined  to  that  Our  opinion,  however,  ia  in  reqponae 
to  the  questions  presented  by  the  carriers  upon  the  rehearing.  We 
hold  that  in  all  cases  where  a  carrier  by  its  tariff  establishes  particu- 
lar minima  as  applicable  to  cars  of  given  dimensions,  it  must  furnish  a 
car  of  the  size  provided  for  in  the  tariff  and  ordered  by  the  shipper, 
or,  in  case  of  its  inability  to  do  this,  must  provide  other  equipmenti 
under  such  conditions  as  to  fairly  protect  the  minimum  of  the  car 
ordered,  and  that  its  tariff  should  contain  a  provision  thereto. 

Tlie  carriers  contend  that  shippers  should  be  required  to  adapt  their 
necessities  to  the  equipment  which  is  available,  even  though  the  tariff 
may  offer  other  equipment,  and  this,  within  reasonable  limits,  is  tme. 
We  feel  that  shippers  desiring  to  use  equipment  of  unusual  sixe  may 
fairly  l>e  required  to  give  a  considerable  notice  of  that  derire  to  the 
carrier,  so  that  the  equipment  ordered  may  be  supplied.  We  are  in- 
clined to  think,  also,  in  order  to  avoid  all  dispute  and  favoritism  that 
the  tariff  of  the  carriers  should  provide  a  time  within  which,  where 
equipment  of  a  particular  size  is  ordered^  that  equipment  may  be 
furnished.  In  the  case  before  us  the  complainant  waited  mx  days 
for  the  small  car.  In  our  opinion,  it  would  not  be  unreasonable  for 
carriers  to  provide  in  their  tariffs  that  the  minimum  applicable  to  the 
special  car  would  not  be  protected  unless  the  carrier  had  failed  for 
six  days,  excluding  the  day  of  notice,  to  furnish  the  siae  of  car 
ordered.  It  is  not  intended  to  relieve  carriers  from  the  duty  of  fur- 
nisliinir  i*qiiipment  within  a  reasonable  time,  but  simply  to  fix  a 
(Infinite  i>eri<>d  ljeyon4l  which  the  duty  to  furnish  other  equipment  in 
li(*u  of  that  ordered  shall  attach. 
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Decided  Febmary  IS,  1912, 


Former  mllnss  as  to  reparation  In  connection  with  shipments  of  property  In- 
tended for  the  use  of  carriers  discussed  and  further  statements  made  thereon. 

Report  of  the  Commission. 

Clark,  Commissioner: 

The  Commission  has  had  occasion  to  decide  several  cases  involving 
claims  for  reparation  in  connection  with  shipments  of  property  of, 
or  intended  for  the  use  of,  a  carrier  subject  to  the  act,  and  which  was 
transported  by  one  or  more  other  carriers. 

From  numerous  inquiries  and  complaints,  in  which  damages  have 
been  claimed,  due  to  misrouting,  it  appears  that  more  or  less  of  mis- 
understanding has  arisen  in  connection  with  expressions  made  with 
regard  to  some  particular  case,  which  expressions  have  apparently 
been  taken  by  some  as  modifying  or  superseding  previous  expressions, 
general  in  character  and  application,  contained  in  our  conference 
rulings.  We  take  this  means,  therefore,  of  attempting  to  clear  up 
such  misunderstandings.  The  rulings  herein  referred  to  are  those 
contained  in  the  Commission's  Conference  Rulings  Bulletin  No.  S. 

On  September  15,  1906,  we  decided,  rule  207,  that  nothing  but 
money  can  lawfully  be  received  or  accepted  in  payment  for  transpor- 
tation subject  to  the  act,  whether  of  passengers  or  property,  or  for 
any  service  in  connection  therewith.  That  ruling  has  been  fully 
sustained  by  the  courts. 

On  November  18, 1907,  we  decided,  rule  9,  that  where  stock  in  one 
railway  company  is  owned  by  another  railway,  but  both  maintain 
separate  organizations  and  report  separately  to  the  Commission, 
they  may  not  lawfully  carry  freight  free  for  each  other. 

On  February  8, 1909,  rule  143,  in  an  instance  where  the  initial  car- 
rier disregarded  routing  instructions  for  a  shipment  which  was  con- 
signed to  a  private  person,  but  was  in  fact  the  property  of  a  connect- 
ing line  which,  under  the  routing  designated,  could  have  hauled  it 
from  the  junction  point  indicated  in  the  instructions,  we  held  that 
a  carrier  accepting  a  shipment  with  specific  routing  instructions 
must  move  the  traflSc  in  accordance  therewith  or  bear  the  damages 
arising  out  of  its  departure  from  those  instructions. 
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On  November  13,  1908,  rule  225,  we  decided  that  under  ihe  law  a 
carrier,  or  a  person  or  corporation  operating  a  railroad  or  other 
transportation  line,  may  not,  as  a  shipper  over  the  lines  of  another 
carrier,  be  given  any  preference  in  the  application  of  tariff  rates  on 
interstate  shipments,  but  it  may  lawfully  and  properly  take  adran- 
tage  of  legal  tariff  joint  rates,  applying  to  a  convenient  junction  or 
other  point  on  its  own  line,  provided  such  shipments  are  conagned 
through  to  such  point  from  point  of  origin  and  are,  in  good  fiuth, 
sent  to  such  billed  destination.    In  this  ruling  we  said: 

When  n  carrier  is  the  consignee  of  a  shipment  of  ita  own  property  which 
moves  under  n  Joint  rate,  and  is  to  particiimtc  in  the  haul  of  nine  via  Its 
own  line,  routing  instructions  of  consignor  to  a  specified  Junction  point  on  tte 
line  of  consignee,  carrier  must  be  obsen-ed. 

The  words  "  of  its  own  property  ^  were  not  there  used  with  reference 
to  the  technical  or  actual  ownership  of  the  property  during  trana- 
portation ;  they  were  intended  to  refer  to  property  actually  owned  faj 
the  carrier,  or  in  good  faith  purchased  or  contracted  for  for  ita  uae. 
In  In  the  Matter  of  Restricted  Rat^s^  20  T.  C.  C.  Rep.,  426,  we  held 
tliat  preferential  rates  on  property  consigned  to  or  intended  lor  the 
use  of  a  railroad,  lower  than  those  accorded  to  other  shippers  of  the 
same  commodities  between  the  same  points,  were  unlawful. 

To  nil  of  the  above  rulings  we  still  adhere,  but  now,  as  when  they 
wore  made,  with  the  understanding  that  they  apply  only  to  bona  fide 
transactions  made  and  carried  out  in  good  faith.  They  were  not 
originally  intended  and  are  not  now  intended  as  opportunitiea  or 
cloaks  for  any  practices,  which  in  purpose  or  in  effect  result  directly 
or  indirectly  in  departure  from  lawful  tariff  rates  and  charges,  or 
under  which  a  carrier  as  a  shipper  over  the  line  of  another  carrier 
is  given  any  preference  over  any  other  shipper  of  the  same  commodity 
between  the  same  points. 

Some  of  the  individual  castas  hereinbefore  referred  to  diadoaed 
questionable  features  or  practices  which  were  animadverted  upon  or 
condemned. 

A  carrier  as  a  shipper  over  the  lines  of  another  carrier  may  not 
have  any  preference  in  the  application  of  transportation  rates  and 
charges.  Conversely,  it  may  have  the  same  privilegea  under  the 
taritTs  as  any  other  shipper.  Firms  and  individuals  have  an  un- 
doubted right  to  enter  into  contracts  of  purchase  and  sale  under 
which  the  consignor  pays  an  agreed  portion  of  the  transportation 
charges  and  tho  purchaser  or  consignee  another  portion  of  those 
ch;irgcs.  A  carrier  as  n  ^hipp(T  has  the  ^ame  right.  Under  the  law 
ami  till*  loiii;-<'stai>lisluH|  rn«>rMin  a  r;irri«*r  has  tht*  right  to  require 
prc])a\-iiicnt  of  its  charges,  or  to  trait^^port  the  freight  and  collect  all 
of  such  chargi^s  on  delivery  then*of,  or  to  accept  part  of  the  chafyBa 
in  prepayment  and  collect  the  remainder  upon  delivery. 
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Hie  contract  of  purchase  and  sale  of  the  property  shipped  and 
the  actual  or  technical  ownership  of  it  at  the  time  it  is  shipped  or 
during  the  transportation  are  not  matters  of  importance  or  concern 
80  long  as  such  contracts  and  ownership  are  not  resorted  to  or  per- 
mitted to  be  cloaks  or  excuses  for  effecting  either  directly  or  indi- 
rectly evasion  of  or  departure  from  lawful  tariff  rates,  rules,  and 
charges.  Any  attempt  to  evade  the  law  or  to  apply  the  rulings  of 
the  Commission  to  other  than  bona  fide  transactions  in  good  faith, 
or  in  other  than  their  clear  intent  and  purpose,  will,  of  course,  be 
treated  and  dealt  with  in  accordance  with  the  facts  in  the  case. 

In  some  cases  of  misrouting  damages  are  claimed  by  the  consignor 
and  in  some  instances  by  the  consignee  carrier.  If  the  consignee 
carrier  has  been  damaged  by  being  deprived  of  the  opportunity  of 
a  haul  and  a  division  of  earnings  on  its  property,  manifestly  the 
measure  of  those  damages  is  not  the  full  division  of  the  rate,  because 
it  would  have  cost  that  carrier  something  to  perform  the  haul.  The 
difficulty  of  accurately  determining  the  difference  between  what  it 
would  have  earned  and  what  it  would  have  cost  it  to  perform  the 
service  is  obvious. 

The  proportions  in  which  the  transportation  charges  will  be  borne 
by  the  vendor,  who  is  presumably  the  consignor,  and  the  consignee 
carrier  are  doubtless  reflected  in  the  contract  purchase  price,  and  in 
order  that  confusion  and  controversy  may  be  avoided,  that  questions 
of  damages  may  be  simplified  and  that  findings  with  relation  thereto 
may  be  definite  and  certain,  we  think  that  property  of  a  carrier  as 
described  herein  should  be  consigned  to  that  carrier,  or  to  that  car- 
rier in  care  of  a  named  individual,  at  the  designated  and  agreed 
point  of  delivery.  It  would  also  be  manifestly  helpful  if  the  con- 
tract of  purchase  and  sale  provides  that  the  vendor  or  consignor 
shall  bear  a  certain  specified  part  of  the  transportation  charges,  pro- 
vided the  property  is  transported  by  a  designated  route  or  junction 
point,  but  that  if  it  is  not  so  transported  the  entire  transportation 
charges  will  be  borne  by  the  vendor  or  consignor.  If  this  is  done 
damages  due  to  misrouting  are  clearly  damages  to  the  vendor  or 
consignor  caused  by  the  carrier  responsible  for  the  misrouting,  and 
the  measure  of  those  damages  could  be  accurately  computed  as  the 
difference  between  the  transportation  charges  paid  by  the  vendor  or 
consignor  and  what  he  would  have  paid  if  the  routing  instructions 
had  been  observed.  The  difficulties  hereinbefore  noted  of  determin- 
ing the  damage  to  the  consignee  carrier  would  be  obviated. 

We  think  this  plan  should  commend  itself  so  highly  as  to  effect  its 
adoption  universally. 
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No.  3547. 
J.  K.  GILL  COMPANY  ET  AL. 

V. 

OREGON  RAILROAD  &  NAVIGATION  COMPANY  ET  AL. 


Submitted  January  Ik,  VJtU    Decided  February  5,  19tt* 


1.  Rate  of  $3  \yoT  100  i>oiinil8  cbnrf:«Kl  by  defendants  for  traMportfttSon  of  mudlB 

imjier  filing  foldrre  in  k*K9«  than  carloads  from  Chlcsigo,  IIU  Gtmnd  HipMi^ 
Mich.,  nn<l  Cincinnati.  Ohio,  to  Portland,  Ores.,  found  to  be  imdnly  dis- 
criminatory to  tbi'  extent  that  it  exceeds  a  rate  of  91.75  per  100  poandu 
which  latter  rate  Is  ])rescribe<l  for  the  future. 

2.  Kate  of  $2.20  iter  100  iK>unds  cbanied  for  transportation  of  two  If  ffcin 

on r loud  sIiipuiciitH  of  adding- machine  iwper  from  Cblcsgo,  IlL,  to  Port- 
land. On*^..  found  tn  have  tn'en  nndiily  discriminatory  and  lower  rato 
I>refUTll>o<1  for  the  future.    Hefiaration  awarded. 

Edward  .V.  Coustu  for  complainants. 

A.  C.  Spencer  for  Oregon  Railroad  &  Navigation  Company; 
Southern  Pacific  Company;  Chicago,  Rock  Island  A  Pacific  Railway 
Company:  and  Union  Pacific  Railroad  Company. 

James  B.  Kerr  for  Spokane,  Portland  &.  Seattle  Railway  Company; 
Great  Northern  Railway  Company;  and  Northern  Pacific  Railway 
Company. 

RiiPORT  OF  THE  Commission. 

Ry  the  Commission: 

Complainant.s  are  corporations  engaged  in  buying  and  selling 
books  stationery,  and  general  office  supplies,  with  their  principal 
places  of  business  at  Portland,  Oreg.  By  petition,  filed  Septcmbar 
I'O,  1010,  they  assail  as  unrea.sonable  and  unduly  discriminatory  a 
rate  of  $^)  ixt  100  pounds  char^^d  by  defendants  for  the  transporta- 
tion of  inanila  pa|rr  filing  fo](lci*s  in  less  than  carloads  from  Chicago. 
111..  Ciraiid  Rapiils,  Mich.,  and  Cincinnati,  Ohio,  to  Portland,  Oreg. 

Another  i>etition.  filed  on  the  same  date  by  the  J.  K.  Gill  Com- 
pany, alleges  that  it  was  charged  an  unreasonable  rate  for  the  tran»' 
portation  of  two  shipments  of  adding-machiiie  paper  in  leaa  than 
carloads  from  Chicago,  111.,  to  Portland,  Oreg.  Reparation  b 
in  each  petition. 
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The  question  involved  in  the  first  petition  is  partly  one  of  tariff 
interpretation.  Transcontinental  freight  bureau  westbound  tariff, 
effective  February  6,  1911,  contains  a  provision,  which  has  been 
in  force  in  substantially  the  same  form  for  a  number  of  years,  as 
foUows: 

Paper.  Wrapping  paper,  n.  o.  a  (including  wrapping  paper  [not  printedl^ 
manila  tag  board,  poster,  and  taUors'  pattern  paper),  $1.10  per  cwt  L  c  L, 
75  cents  per  cwt  c  L 

Complainants  contend  that  manila  paper  filing  folders  are  analo- 
gous to  manila  tag  board,  and  are  therefore  entitled  to  a  rate  of 
$1.10  per  100  pounds.  There  is  no  specific  rate  to  cover  manila 
paper  filing  folders,  and  defendants  contend  that  they  must  be 
rated  as  stationery  under  western  classification,  which  provides: 
^  Stationery  n.  o.  s.,  boxed,  1st  class."  The  first  class  rate  from  the 
points  named  to  Portland  is  $3  per  100  pounds. 

Manila  paper  filing  folders  are  vertical  folders  used  extensively 
for  record  or  business  files  in  office  cabinets.  Some  have  printed 
instructions  on  them  and  some  have  not.  Th^  are  a  manufactured 
product  known  to  the  trade  as  an  article  of  conmierce  entirely 
distinct  from  paper  in  rolls,  bundles,  or  packages  in  its  unmanu- 
factured state.  They  are  made  largely  from  a  paper  known  to  the 
trade  as  manila  tag  board,  which  fact  constitutes  the  chief  ground 
for  the  contention  that  they  should  be  considered  as  within  the  tariff 
description  of  ^^  manila  tag  board."  We  are  not  favorably  impressed 
with  this  contention.  ^'Manila  tag  board"  is  a  trade  name  for  a 
certain  kind  of  paper  in  its  raw  state,  while  ^^manila  paper  filing 
folder"  is  a  trade  name  for  a  product  manufactured  from  the  raw 
material.  Both  are  articles  of  commerce,  but  they  are  not  identical, 
and  are  not  so  recognized  by  the  trade.  Each  has  its  own  trade 
name  wholly  separate  and  distinct  from  the  other.  We  are  of 
opinion  that  under  the  tariff  as  now  in  force  the  rate  prescribed 
for  paper  known  as  manila  tag  board  is  not  applicable  to  the  manu- 
factured article  known  to  the  trade  as  manila  paper  filing  folders. 

There  is  a  further  contention  by  complainants  that  the  class  rate 
of  $3  per  100  poimds,  as  applied  to  manila  paper  filing  folders,  is 
unreasonable  and  unduly  discriminatory.  Upon  the  facts  of  record 
there  would  seem  to  be  just  ground  for  this  contention.  The  differ- 
ence of  $1.90  per  100  pounds  between  the  rate  on  manila  tag  board,  the 
raw  material,  and  the  rate  applied  to  the  manufactured  product  here 
in  question,  is  out  of  due  proportion  to  any  difference  in  value  or  in 
cost  of  transportation  so  far  as  shown  by  the  record.  The  filing 
folders  are  cut  to  shape  and  folded,  sometimes  entirely  plain  and 
sometimes  with  printed  matter  on  them.  The  manner  of  their  ship- 
ment is  much  the  same  as  that  of  the  sheets  of  manila  tag  board,  or 
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the  raw  material.  In  preparation  for  shipment  both  are  packed 
flat  in  packages  or  bundles,  and  the  weight  for  the  occupied  car  space 
is  about  the  same  as  to  either  commodity.  The  transportation  serrice 
can  not  be  materially  different  in  cost  or  in  the  manner  of  handling 
the  trflffic. 

There  is  some  evidence  which  tends  to  show  that  the  rate  on  manila 
tag  board  is  a  water  competitive  rate,  and  for  that  reason  shoold  not 
be  accepted  as  legitimate  or  proper  for  comparison  with  the  rate  oo 
filing  folders.  This  difference  is  not  sufficient,  however,  to  justify  so 
great  a  disparity  in  the  rates  applied  to  the  two  commodities. 

The  record  shows  that  in  the  past  considerable  uncertainty  has 
existed  as  to  what  rate  should  be  applied  to  manila  paper  filing 
folders.  Different  shippers,  and  in  some  instances  the  same  shippers, 
have  been  charged  rates  that  varied  from  $1.76  to  $3  per  100  pounds. 
This  situation  was  apparently  due  to  varying  opinions  of  olBcials 
of  different  carriers,  and  to  different  views  not  infrequently  enter- 
tained by  officials  of  the  same  carrier,  as  to  what  rate  should  be 
charged  under  the  tariff.  Uncertainty  and  confusion  were  the  in- 
evitable result.  Some  shippers  were  charged  $1.75  per  100  poundSi 
some  were  charged  the  third  class  rate  of  $2.20,  and  others  the  fint 
class  rate  of  $3.  Among  the  articles  specifically  named  in  the  tariff 
as  taking  a  rate  of  $1.75,  are  cardboard,  cut  cards,  envelopes  in 
boxes,  ledger  paper,  and  writing  paper. 

Manila  paper  filing  folders  are  extensively  used,  have  come  to  be 
an  established  article  of  commerce  well  known  to  the  business  world, 
and  should  be  relieved  from  all  uncertainty  as  to  transportation  rateai 
We  see  no  reason  why  there  may  not  be  established  a  rate  specifically 
applicable  to  their  transportation  from  and  to  the  points  in  question, 
stated  in  terms  plain  enough  to  avoid  uncertainty  of  interpretation. 

Under  all  the  circumstances,  we  are  of  opinion  and  find  that  the 
rate  now  l)oing  chargeil  is  unduly  discriminatory  against  complain- 
ants and  their  tniflic  in  this  commodity  to  the  extent  that  it  exceeds 
a  rate  of  $1.75  per  100  pounds,  which  will  be  prescribed  as  the  rale 
for  the  future. 

Wo  fintl  that  complainants  have  been  damaged  to  the  extent  the 
rates  paid  by  them  excee<led  $1.75  per  100  pounds,  and  that  reparation 
^hoiiM  W  awanli'd  on  that  basis.  The  record,  however,  does  not  con- 
tain the  basis  for  a  specific  awani  of  reparation.  Complainants  may 
Mihmit  pn>of  of  shipments  made  and  of  the  payment  of  freight 
charts  luulor  the  rate  herein  found  discriminatory,  and  an  award  of 
reparation  ^vill  thereupon  be  made. 

As  to  the  seconil  petition,  it  appears  that  in  November,  190ft,  com- 
plainant, the  J.  K.  Gill  Company,  shipped  vis  the  lines  of  the 
Chicago  &  North  Western  Railway  Company*  the  Union  Pacific  Bail- 
road  Company,  the  Oregon  Short  Line  Railroad  Company,  and  the 
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Oregon  Railroad  &  Navigation  Company,  from  Chicago,  HI.,  to  Port- 
land, Oreg.,  two  less-than-carload  lots  of  adding-machine  paper,  of 
the  aggregate  weight  of  7,780  pounds,  for  which  transportation 
charges  were  collected  in  the  sum  of  $171.16  at  a  rate  of  $2.20  per 
100  pounds. 

Western  classification  in  force  when  the  shipments  moved  rated 
^  roll  paper  for  adding  machines,"  in  boxes,  as  third  class.  By  the 
tariff  in  force  at  the  time  the  third  class  rate  from  Chicago  to  Port- 
land was  $2.20  per  100  pounds,  and  that  was  the  rate  applied.  There 
was  in  force  at  the  same  time,  from  and  to  the  same  points,  a  c(Hn- 
modity  rate  on  "  check  paper  for  cash  registers  "  of  $1.76  per  100 
pounds  in  less  than  carloads.  Complainant's  contention  is  that  the 
rate  on  adding-machine  paper  should  be  the  same  as  on  check  paper 
for  cash  registers.  The  defendants,  except  the  Chicago  &  North 
Western  Company,  admit  in  their  answers  that  the  rate  should  be 
the  same  on  both  commodities  and  express  a  willingness  to  make 
reparation  on  the  basis  of  a  rate  of  $1.75  as  to  the  shipments  in 
question. 

The  two  articles  are  similar  in  character  and  value,  and  the  manner 
of  their  shipment  is  practically  the  same.  There  is  nothing  to  indi- 
cate that  a  higher  transportation  rate  may  justly  be  demanded  for 
one  than  for  the  other.  The  Chicago  &  North  Western  does  not  con- 
tend specifically  that  the  rate  on  adding-machine  paper  should  be 
higher  than  on  check  paper  for  cash  registers.  It  simply  denies  that 
the  rate  charged  on  the  shipments  was  unreasonable. 

Under  the  circumstances,  we  are  of  opinion  and  find  that  the  rate 
charged  was  unduly  discriminatory  to  the  extent  that  it  exceeded  a 
rate  of  $1.75  per  100  pounds,  and  that  rate  will  be  prescribed  as  the 
maximum  for  the  future.  We  further  find  that  complainant,  J.  K. 
Gill  Company,  made  two  less-than-carload  shipments  of  adding- 
machine  paper  in  accordance  with  the  foregoing  statement  of  facts 
and  paid  charges  thereon  at  the  rate  of  $2.20  per  100  pounds,  herein 
found  to  have  been  unduly  discriminatory ;  that  said  complainant  has 
been  damaged  to  the  extent  of  the  difference  between  the  amount 
which  it  did  pay  and  the  amount  which  it  would  have  paid  had  the 
rate  of  $1.75  per  100  pounds  been  applied;  and  that  it  is  therefore 
entitled  to  an  award  of  reparation  in  the  sum  of  $35.01,  with  interest 
from  February  18, 1909. 

An  order  will  be  entered  in  accordance  with  the  conclusions  herein 

stated. 
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No.  3938. 
ALPHA  PORTLAND  CEMENT  COMPANY 

V. 

BALTIMORE  &  OHIO  RAILROAD  COMPANY  ET  AL. 


Buhmitted  November  i,  1911.    Decided  Jmmtar^  15.  191$. 


1.  ComplaiiiaDt  operates  a  cement  mill  at  Manhelm,  W.  Va^  180  bDm  Mit  off 

the  Ruffalo-Pittaburgh  line,  which  divides  trunk  line  and  osntrol  IMgkt 
association  territories.  The  Universal  Portland  cement  mill,  at  Unl* 
versal.  Pa.,  within  the  switching  limits  of  Pittsburgh.  Is  a  eompcdtor. 
Universal  Is  c-onsldered  as  being  In  trunk  line  territory,  wbeio  Minhshn 
also  Is  located,  as  to  shipments  east,  and  In  central  fralilit  ■MDfliftnn 
territory  on  central  freight  association  shipments.  Unlvsnal,  tlmo- 
fore,  on  shipments  to  central  freight  association  territory  dariTos  tbo 
l>eneflt  of  the  central  freight  association  cement  basis  adoptsd  by 
central  freight  association  carriers,  which  Is  78t  per  cent  of  tbo 
sixth  class  mileage  sc'ale  for  similar  distances.  Manhelin  ratos  to 
central  freight  iiHsoclutlon  territory,  however,  are  made  upon  tht  old 
established  basis.  long  In  effect  between  trunk  line  and  central  fMglit 
association  territories,  of  a  certain  percentage  of  the  New  Torfc-Ghleifs 
rate,  deimulont  uih)u  the  central  freight  association  percentago  fionp 
In  which  point  of  origin  or  destination  Is  situated.  The  present  eom* 
pa  rati  ve  basis  from  Manhelm  Is  the  result  alone  of  a  strict  obserrancs 
of  the  niiffalo-Pittsburgh  line  In  rate  construction.  Upon  complaint  of 
unjust  discrimination  against  Manheim ;  Held.  Oonslderinf  tlio  eonplalnt 
upon  Its  substantial  merits  from  a  transportation  standpoint,  wItlMNrt 
regard  to  any  arbitrary  geographical  line  of  demarcation  bstwosn  dif- 
ferent methods  of  tariff  construction,  that  the  relatlvo  adji 
between  the  two  mills  Is  unduly  preferential  to  UnlveraaL 

2.  When  general  rate  adjustments  In  and  between  large  territories,  which 

template  substantial  Justice  between  all  shippera  generally,  runlt  la 
Individual  Instances  of  disproportionate  Inequality,  tbey  tM  In  tbslr 
pur^iose  to  that  extent,  and  their  strict  observance  In  such  casea  npon  no 
other  ground  than  the  arbitrary  theory  of  their  existence  sbonld  ytold 
to  the  extent  necessary  to  prevent  gross  Injustice,  Just  aa  many 
general  rules  are  necessarily  subject  to  exceptions. 
8.  Reparation  to  be  awarded  upon  satisfactory  proof  of  the  amoant  doe 
these  findings  on  conii>lainant*s  shipments  within  the  statutory 

Louis  B.  Porter  and  A  rchibald  Cox  for  complainant 

William  Ainsworth  Parker  for  Baltimore  ft  Ohio  Bailroad  Ooni- 
panv;  Baltimore  &  Ohio  South wes^tem  Railroad  Company;  Baltimova 
&  Ohio  Chicago  Terminal  Company;  Valley  Railroad  Company  of 
Virginia;  Cincinnati,  Hamilton  &  Dayton  Railroad  Company. 

Geo.  E.  Shaxt  for  Bessemer  A  I^ke  Erie  Railroad  Company. 

Edl  II.  Smith  for  Wabash  Portland  Cement  Company  and  oUmt 
interveners, 

C.A.Stverancelor  Universal  Portland  Cement  Company, intervenor. 
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BkPOBT  of  THB  CoMMISfilON. 

Clementb,  Commissioner: 

The  main  line  of  the  Baltimore  &  Ohio  Railway  west  from  Balti- 
more divides  at  Cumberland,  Md.,  the  lower  cQvision  continuing 
west  to  St  Louis  and  the  upper  line  northwest  through  Pittdmrgh 
to  Chicago.  Complainant  owns  and  operates  a  cement  mill  at  Man- 
heim,  W.  Va.,  77  miles  west  of  Cumberland,  and  2  miles  north  of 
this  lower  or  St.  Louis  main  line,  with  which  it  is  connected  at 
Rowlesburg,  W.  Va.,  by  the  Morgantown  &  Elingwood  Railway. 
The  latter  carrier  operates  from  that  point  northwest  through  Man- 
heim  to  Morgantown,  W.  Va.,  a  point  on  a  Baltimore  &  Ohio  branch 
line  which  connects  the  St.  Louis  and  Chicago  lines.  Both  Man- 
heim  and  the  Morgantown  &  Kingwood  Railway,  therefore,  are 
wholly  dependent  upon  the  Baltimore  &  Ohio  Railway  for  an  out- 
let to  traffic.  Another  cement  mill,  the  Universal  Portland  Cement 
Company,  owned  by  the  United  States  Steel  Corporation,  is  operated 
at  Universal,  Pa.,  in  direct  competition  with  Manheim.  Universal 
is  150  miles  north  of  Manheim  and  16  miles  east  of  Pittsburgh,  on 
the  Union  Railway,  and  is  within  the  switching  limits  of  Pittsburgh. 
The  allegations  of  the  petition  are,  in  substance  and  effect,  that  Man- 
heim is  unjustly  discriminated  against  in  the  matter  of  freight 
rates  on  cement  to  consuming  territory  east  and  west,  to  the  undue 
advantage  of  its  competitor  at  Universal.  The  rates  are  also  alleged 
to  be  unreasonable  per  se^  but  discrimination  is  the  chief  basis  of 
complaint 

The  eastern  rates  embrace  the  territory  between  Cumberland  and 
Baltimore  and  south  to  the  Virginia  cities,  and  the  western  rates 
practically  all  of  central  freight  association  territory  bounded  by 
the  St  Louis  and  Chicago  rails  of  the  Baltimore  &  Ohio,  as  well  as 
certain  points  in  Michigan,  Wisconsin,  and  Kentucky.  As  the  Bal- 
timore &  Ohio  is  in  effect  the  real  originator  of  the  traffic  from  both 
mills  and  a  large  final  distributor,  it  is  the  chief  defendant  and  has 
assumed  the  burden  of  the  defense. 

Several  mills  in  central  freight  association  territory  have  inter- 
vened protesting  against  further  reductions  from  the  east  to  that 
territory  in  view  of  the  present  low  rates  from  the  Lehigh  district 

The  Universal  Portland  Cement  Company  also  has  intervened, 
mainly  for  the  purpose  of  denying  of  record  certain  of  complainant's 
charges  against  the  United  States  Steel  Corporation  in  its  alleged 
influence  over  the  Universal  rates. 

The  Manheim  mill  was  purchased  by  the  present  owners  in  1909, 
and  a  general  revision  of  rates  requested  of  the  Baltimore  &  Ohio 
officials  in  the  spring  of  that  year.  Some  realignment  was  made  of 
certain  short-haul  rates  from  Manheim,  and  while  the  justice  of 
many  of  the  other  demands  apparently  was  conceded,  definite  action 
was  delayed  until  the  present  complaint  was  filed,  when  certain  of 
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the  more  pronounced  discriminations  to  central  freight  aasocimtion 
points  were  relieved  to  some  extent  Various  reasons  were  assigned 
for  this  inaction,  among  them  being  a  contemphited  increase  in  Uni- 
versal rates  to  central  freight  association  territory,  under  a  uni- 
form central  freight  association  scale  then  under  consideration  by 
carriers  in  that  territory,  but  the  new  tariffs  from  Universali  effec- 
tive September  12, 1910,  instead  of  aiding  Manheim,  made  substantial 
reductions  to  many  central  freight  association  points,  thereby  intensi- 
fying an  already  unjust  relation. 

It  is  the  contention  of  complainant  that  the  inequality  between  the 
two  mills  has  been  perpetuated  for  no  other  reason  than  to  favor  the 
United  States  Steel  Corporation,  which  operates  in  addition  to  the 
Universal  mill  a  similar  plant  at  Buffington,  Ind.,  and  through  its 
subsidiary  concerns  controls  a  tremendous  general  tonnage;  and 
certain  evidence  of  the  intercorporate  relationship  between  the  steel 
corporation  and  many  of  the  carriers  defendant,  as  well  as  between 
that  corporation  and  other  industrial  concerns,  through  a  common 
directorate,  is  introduced  by  complainant  in  support  of  that  con- 
tention. But  regardless  of  motive,  concerning  which  we  make  no 
finding,  it  clearly  appears  that  the  relative  rates  as  a  whole  unjustly 
discriminate  against  Manheim  to  the  undue  advantage  of  Universal. 

There  is  no  specific  basis  or  theory  in  the  construction  of  the 
eastern  or  trunk-line  territory  rates,  tariffs  being  adjusted  to  com- 
petitive conditions,  and  theoretically  there  is  no  difference  in  the 
basis  from  Manheim  and  Universal,  the  latter  also  being  in  trunk 
line  territory  on  eastern  shipments.  As  a  matter  of  fact,  however, 
Manheim  rates  are  constructed  on  the  western  termini  basis,  although 
Manheim  is  130  miles  east  of  those  termini,  whereas  the  rates  from 
Universal,  which  is  practically  on  the  Buffalo-Pittsburgh  line,  sepa- 
rating central  freight  asscx'iation  and  trunk  line  territories,  are  based 
on  actual  distance.  Tiie  ct*ment  rates  in  trunk  line  territory,  as  well 
as  to  the  Virginia  cities,  seem  to  be  influenced  or  controlled  by  com- 
petition from  the  I^higli  district,  which  includes  New  Jersey  and 
eastern  Pennsylvania,  although  there  also  are  certain  mills  at  Ford- 
wick,  Va,,  and  Security,  Md. 

In  constnicting  rates  to  central  freight  association  territoiy  Uni- 
versal is  considered  a  central  freight  association  point  and,  as  sug- 
gested, opprat(>s  under  the  central  freight  association  scale,  which 
makes  the  nite  l>etween  given  point<«  in  central  fn>ight  association 
territory  7^4  per  cent  of  the  sixth  class  mileage  scale  jfor  similar  dis- 
tances, while  (he  rates  from  Manheim  are  constructed  upon  the  basis, 
long  in  effect  between  trunk  line  and  central  freight  association  terri- 
tories, of  a  certain  percentage  of  the  New  York-Chicago  rate,  depend- 
ent upon  the  central  freight  association  percentage  group  in  whidi  the 
point  of  origin  or  destination  is  situated.  The  Manheim  rates  are  the 
same  to  central  frei^^t  association  territory  as  from  Baltimora,  960 
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nules  to  the  east  of  Manheim.  It  will  thus  be  seen  that  Uniyeraal  is 
in  central  freight  association  territory  as  to  shipments  west  and  tnink 
line  territory  to  the  east,  thereby  enjoying  the  benefit  of  competitive 
conditions  in  each  territory  without  being  subject  in  either  event  to  a 
fixed  percentage  of  the  New  York-Chicago  rate. 

The  alleged  necessity  for  a  strict  observance  from  Manheim  of  the 
Buffalo-Pittsburgh  line  as  a  rate-making  theory  is  the  sole  justifica- 
tion advanced  by  the  carriers  for  the  discrimination  between  the  two 
mills,  which  discrimination,  however,  they  claim  is  not  undue.  De- 
fendants apprehend  grave  results  attendant  upon  a  departure  from 
the  percentage  basis  from  Manheim,  both  in  its  effect  in  and  from 
trunk  line  territory  and  upon  the  present  central  freight  association 
scale  itself.  It  is  admitted,  however,  that  the  Manheim  basis  is  in- 
adequate in  some  instances  and  the  carriers  have  made  certain  reduc- 
tions since  the  hearing,  or,  in  the  language  of  the  main  defendant's 
brief,  have  given  as  much  weight  to  competitive  conditions  ^'  as  it  felt 
could  be  done  without  injury  to  the  general  structure  of  cement  and 
other  rates  from  the  Lehigh  district  and  other  points  in  trunk  line 
territory  into  central  freight  association  territory." 

There  is  no  claim  of  transportation  conditions,  in  cost  of  service  or 
otherwise,  in  support  of  a  comparatively  higher  level  of  rates  from 
Manheim  than  from  Universal,  either  to  tnmk  line  or  central  freight 
association  territories.  Upon  the  whole,  one  mill  is  about  as  advan- 
tageously located  as  the  other,  the  distance  being  practically  the  same 
to  the  southern  part  of  central  freight  association  territory,  favoring 
Universal  to  the  northwest  and  Chicago,  and  aiding  Manheim  in 
substantially  the  same  relative  degree  to  the  east  and  southeast 
Both  mills  reach  the  Baltimore  &  Ohio  by  short  hauls  of  other  lines, 
the  cost  of  which  must  be  absorbed  or  allowed  in  the  joint  rate,  and 
no  differentiating  trafiic  condition  has  been  shown  or  claimed. 

Considering  all  the  facts  of  record,  it  is  our  view  that  Man- 
heim is  subjected  to  an  unjust  discrimination  which  is  wholly 
unwarranted  upon  the  theory  advanced  or  the  transportation  con- 
ditions shown  of  record.  When  general  rate  adjustments  in  and 
between  large  territories,  which  contemplate  substantial  justice  be- 
tween all  shippers  generally,  result  in  individual  instances  of  dispro- 
portionate inequality,  they  fail  in  their  purpose  to  that  extent,' and 
their  strict  observance  in  such  cases  upon  no  other  ground  than  the 
arbitrary  theory  of  their  existence,  should  yield  to  the  extent  neces- 
sary to  prevent  gross  injustice,  just  as  many  other  general  rules  are 
necessarily  subject  to  exceptions.  We  have  therefore  considered  these 
rates  without  regard  to  any  imaginary  geographical  line  of  demarca- 
tion between  different  methods  of  tariff  construction  and  upon  no  defi- 
nite rule  except  relative  justice  between  the  two  mills.  We  have  based 
our  findings  upon  discrimination,  without  passing  at  this  time  upon 
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the  reasonableness  per  se  of  the  Manheim  rates.  We  do  not  desire, 
therefore,  to  be  precluded  by  anything  here  said  in  any  future  am- 
plaint  against  the  reasonableness  per  se  of  any  of  these  rates  from 
either  mill. 

We  have  compiled  a  table  of  the  specific  rates,  with  recent  changei, 
from  Manheim  and  Universal,  together  with  distances,  and  embody 
therein  the  data  upon  which  our  findings  are  based  as  to  the  extant 
to  which  the  discrimination  against  Manheim  is  found  to  be  onlawfaL 
The  rates  eastbound  follow  the  main  line  of  the  Baltimore  A  Ohio 
Railroad  from  Cumberland  to  Baltimore  and  Washington,  and  north 
on  connecting  lines  to  Hagerstown,  Md.,  and  south  to  the  Virginia 
cities.  Both  here  and  in  central  freight  association  territory  the  same 
rates  apply  from  each  mill  to  many  points  of  different  distances,  al- 
though they  arc  not  published  as  group  rates,  and  in  prescribing  a  rea- 
sonable differential  we  do  not  interfere  with  this  grouping  except, 
perhaps,  in  a  few  instances  of  slight  difference  in  that  respect  from 
the  two  points  of  origin.  The  westbound  rates  follow,  in  their  order, 
the  St.  I^uis  main  line  of  the  Baltimore  &  Ohio,  and  branches,  from 
Parkcrsburg  west  to  St.  Ijouis;  the  line  of  that  carrier  from  Wheeling 
west  through  Columbus  to  a  connection  with  the  St.  Louis  line  at 
Blanchester,  Ohio;  its  Chicago  main  line  and  branches  from  north- 
eastern Ohio  to  Chicago;  and  finally,  points  on  connections  between 
its  St.  Louis  and  Chicago  rails,  together  with  a  few  isolated  rates  in 
Kentucky,  Michigan,  and  Wisconsin.  The  distances,  submitted  by 
complainant,  are  generally  Baltimore  &  Ohio  mileages,  and  as  they 
have  not  been  seriously  questioned  or  a  revised  li.st  submitted  by  de- 
fendants we  have  accepted  them  as  substantially  correct  in  expressing 
relative  distances. 

It  will  be  seen  that  beyond  common  junction  points  the  increase 
is  greatly  in  favor  of  Universal.  Thus  while  the  rate  to  Cincinnati 
is  $1.70  from  Universal  and  $1.75  from  Manheim,  for  practically  the 
same  distance,  the  rate  west  increases  as  much  as  $1.04  per  ton  (at 
Pana«  111.)  more  from  Manheim  than  from  Universal,  for  the  same 
additional  s<>rvico.  The  same  general  condition  prevails,  but  in 
lesser  degree,  beyond  Wheeling  and  Cumberland.  In  the  absence 
of  justifying  proof  we  can  but  consider  many  of  these  rates, especially 
west  of  Cincinnati,  as  flagrant  discriminations.  We  do  not  mean  to 
say  that  rates  U>yond  a  common  junction  point  from  different  points 
of  origin  must  in  every  case  increase  in  equal  ratio,  regardless  of 
relative  distances  and  other  possible  material  considerations,  but  a 
sul)stantial  disparity  in  this  reg:ird  im|M)scs  upon  the  carriers  the 
burden  of  justification  by  showing  a  dissimilarity  of  conditions  from 
the  favored  section,  which  justification  has  not  here  been  shown.  As 
suggested,  some  of  these  rates  have  been  partially  readjii.^ed  since 
the  filing  of  this  complaint 
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Attention  also  is  called  to  the  rate  to  Elkins,  W.  Va.,  which  is  $2 
from  Manheim  and  $1.80  from  Universal,  for  distances  of  88  and 
203  miles,  respectively.  Prior  to  the  filing  of  this  complaint  the 
rate  from  Manheim  was  $2.30.  This  presents  the  reverse  of  the  low 
intrastate  rate  effecting  an  unjust  discrimination  against  an  interstate 
point  The  present  rate  from  Manheim  is  clearly  unjust,  both 
relatively  with  Universal  and  per  se.  Complainant  asks  for  an  order 
removing  the  discrimination,  but  whether  or  not  our  jurisdiction  ex- 
tends to  such  a  case  it  would  perhaps  be  inappropriate  to  consider 
or  further  discuss  the  Elkins  rate,  inasmuch  as  the  Supreme  Court 
now  has  under  consideration  the  same  general  question  in  another 
proceeding.  We  assume,  however,  that  the  carriers  will  voluntarily 
readjust  this  rate  in  justice  to  both  mills. 

We  therefore  find  that  the  rates  on  cement  in  carloads  from  Man- 
heim, W.  Va.,  to  the  points  of  destination  shown  in  the  accompanying 
table  have  been  and  are  unjustly  discriminatory  to  the  undue  advan- 
tage of  Universal,  Pa.,  said  undue  advantage  being  measured  by  the 
extent  of  the  difference  between  the  present  differential  between  the 
two  mills  and  what  we  prescribe  therein  as  a  reasonable  differential. 

EASTERN   RATES. 


To- 


Oftklaad.Md 

Cnmhwltnd,  Md 

Hanoock^Md 

rrederick^Md 

HafMitcwn,  Md 

WlDcbetter,  V» 

Washington,  D.  C... 

Alazan&te,  Va 

Baltimore,  Md 

Stephen  atr,  Va 

Btratbtirc,  va 

HairtaooDori,  Va — 

Staunton,  Va 

Lezincton,  Va 

PeteraDurc,  Va 

Norfolk.  Va 

Portsmouth.  Va 

Richmond,  va 

Roanoke,  va 

Vinton,  Va 

Lrnchburc,  Va 

CloTerdale,  Va 

BMicCttj,  Va 

Chartottesrille,  Va . . . 

Wajnesbore,  Va 

Salem,  Va. 

Orance,  Va. 

Pearlsburg.  Va. 

South  Boston,  Va 

Marion,  Va. 

Pulaaki,  Va 

Narrows,  Va 

HoUin8,Va 

Abtnfdoo.  Va. 

ChrlsUaMlmrc  Va... 

CorinrUm,  Va 

Front  Royal,  Va 

BMt  Radford.  Va.... 
Clilton  Force,  Va 

22LO.aB«i;^ 


From  Manheim. 

From  Universal. 

Present 

Reason- 

differ- 
ential 

able  dip 
ferential 

under 

under 

Distance. 

Rate  per 
ton. 

Distance. 

Rate  per 
ton. 

Univer- 
sal, per 
ton. 

Unlver- 

sal,  per 

ton. 

MiUs. 

MiU». 

23 

saso 

192 

SLSO 

ILOO 

SLOG 

77 

L20 

145 

L40 

.20 

.20 

132 

L75 

200 

L80 

.06 

.16 

193 

L75 

264 

L80 

.05 

.16 

201 

L75 

268 

L80 

.05 

.16 

206 

L75 

274 

L80 

.05 

.16 

229 

L75 

297 

L80 

.05 

.16 

237 

L75 

305 

L80 

.06 

.16 

269 

L75 

337 

L80 

.06 

.16 

213 

220 

281 

240 

.20 

.16 

225 

220 

293 

240 

.20 

.16 

275 

220 

343 

240 

.20 

.16 

301 

220 

369 

240 

.20 

.16 

337 

220 

405 

240 

.20 

.16 

367 
430 
4.10 
345 
382 
3S4 
403 
375 
288 
343 
370 
389 
315 
455 
498 
480 
441 
458 
376 
519 
415 
452 

240 
240 
240 
240 
240 
240 
240 
240 
240 
240 
2.40 
240 
240 
3:70 
3.60 
3.90 
3.50 
3.70 
2.40 
4.20 
3.40 
240 

435 
498 
496 
413 
450 
452 
471 
443 
354 
411 
438 
457 
383 
523 
5ri6 
557 
509 
52(i 
444 
687 
483 
606 

240 
240 
240 
240 
240 
240 
240 
240 
240 
2  40 
240 
240 
240 
3.70 
3.00 
3.90 
3.50 
3.70 
240 
4.20 
3.40 
240 

.16 

.  16 

.16 

.16 

.  16 

.15 

.  16 

.16 

.16 

.16 

.16 

.15 

.16 

.16 

.16 

.16 

.16 

.15 

.16 

.16 

.16 

.16 

205 

240 

273 

240 

.16 

426 

3.40 

494 

S.40 

.16 

440 

240 

606 

240 
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INTERSTATE  COICMEBCE  C0MMIB8I0H  BKPORB. 


WESTERN  RATEfr-OMtlBiitd. 


To- 


fyom  HnlMliii. 


Unoe. 


riUibiirK.  Ohio 

Ilftmilton,  Ohio 

Middletown.  Ohio 

JirlKhton.  Ohio 

WiQton  riaoe,  Ohio 

Carihai^,  Ohio 

Lockland,  Ohio 

Avoadalo,  Ohio 

Bllverton,  Ohio 

Norwoud,  Ohio 

Lotmnon.  Ohio 

J>Gwisburg.  Ohio 

Antwerp.  Ohio 

Fort  Wavno,  Ind 

Uuncie,  Ind 

ConneniviUe,  Ind 

DecAtur.  Ind 

Adrian,  Mich 

I'roria,  Ind 

lUuffton.  Ind 

Anderson,  lad 

Ywktown.  Ind 

Ann  Arbor,  Mich 

Flint.  Mich 

Bay  City.  Mich 

Sacinaw.  Mich 

lodianaiiollv  Ind 

Noblrs^illf .  Ind 

Eltrood.  Ind 

8h^lbyvill«.  Ind 

Rushvlll«.  In«l 

Arlini;ioii,  Ind 

Pfndlcton,  Ind 

Guilfjrd.  Ind 

Manchester.  Ind 

Bat«svillr.  Ind 

(Irrensburx.  Ind 

l^(ayett«,  Ind 

Trrre  IJaut«,  Ind 

Valparaiso,  Ind 

Kentlond.  Ind 

CrawfordflTllle,  Ind 

Bkwmlnitton.  Ind 

Mailiwn.  Ind 

Mani^tor,  Mkh 

iMnvilk.  Ill 

Wnuk<-»;:in.  Ill 

Etnuutiin,  III 

Jolii't.  Ill 

Blue  Mnnd.  Ill 

Kenosha.  \V  Is 

Kai^inr.  }Ms 

Milwaukrc.  WU 

Maniuiwtx'.  \V>% 

Lexlnctuu.  Ky 


MiUi. 

353 
334 
331 
334 
338 
341 
339 
335 
333 
367 
343 
3W 
433 
403 
3<J& 
438 
403 
383 
454 
433 
409 
420 
471 
517 
507 
442 
441 
428 
410 
413 
420 
4.10 
356 
359 
375 
390 
503 
614 
637 
547 
486 
493 
425 

rA4 

527 
612 
5hM 
581 
570 
IU8 
ft38 
UQ 
739 


Rata  per 
ton  when 

mplalnt 

filed. 


12.29 
Z30 
130 
L76 
L76 
L75 
L75 
L76 
3.86 
L76 
3L36 
Z36 
146 
146 
146 
146 
146 
146 
146 
146 
163 
163 
163 
163 
163 
163 
166 
156 
3.66 
156 
166 
166 
166  • 
166 
166: 
156 
156  I 
180  ' 
180  1 
180 
180 
180 
180 
180 
180 
3.80 
180 
180 
180 
IM 
3.M> 
180 
3.80 
180 
3.80 


Prennt 

rate 
per  too. 


S3. 39 
136 
136 

L7B 
L76 
L76 
L76 
L76 
186 
L76 
1S6 
136 
146 
146 
146 
146 
146 
146 
146 
146 
163 
163 
163 
163 
163 
3.63 
166 
166 
166 
166 
166 
166 
166 
166 
166 
166 
156 
180 
3.80 
3.80 
180 
180 
3.80 
3.80 
180 
3.80 
180 
3.80 
180 
180 
180 
180 
180 
180 
180 


Db- 


JfOn. 
301 
364 


Rftti  nr 

toopiMP 

to  ftp- 


1910. 


337 
330 
336 


368 

316 


848 

896 
836 
801 


864 

818 
370 
416 
406 
396 
418 
890 
383 


434 
376 
367 
360 
376 
391 
448 
466 
443 


463 
660 
478 
638 
614 
607 
503 
664 
564 


411 


$1.70 
LOO 
LOO 
LOO 
L80 
LOO 
L80 
LOO 
LOO 
LOO 
LOO 
LOO 
L80 
LOO 
LOO 
LOO 
L80 
L80 
LOO 
LOO 
LOO 
LOO 
100 
110 
3.30 
130 
110 
110 
110 
LOO 
1.90 
3.10 
110 
1.00 
LOO 
LOO 
LOO 
140 
130 
110 
3.40 
190 
110 
110 
100 
130 
180 
100 
140 
140 
180 
100 
3.00 
100 
190 


•1.70 
L10 
L70 
L70 
L10 
L70 
L70 
LTB 
LIO 
L10 
L70 
L70 
LOO 
LOO 
LOO 
LOO 
L80 
LOO 
L70 
LOO 
LOO 
LOO 
L70 
LOO 
9.10 
9.00 
100 
100 
9.00 
LOO 
LOO 
100 
100 
LOO 
LOO 
LOO 
LOO 
9.10 
9.90 
110 
190 
110 
110 
110 
190 
190 
180 
180 
190 
190 
180 
180 
LOO 
180 
9.90 


Ual- 


t 

00 
00 
70 


u 
u 


f 
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We  farther  find  that  complainant  has  been  damaged  by  said  unjust 
discrimination  to  the  extent  of  the  difference  between  the  present 
differential  between  these  two  mills  and  the  reasonable  differential 
indicated,  and  is  entitled  to  reparation  on  all  shipments  under  these 
rates  for  the  period  from  two  years  prior  to  the  filing  of  the  present 
complaint  to  the  effective  date  of  this  order.  The  amount  of  repara- 
tion to  be  awarded  upon  the  findings  in  this  case  should  be  ascer- 
tained in  the  first  instance  by  the  parties  and  presented  to  the  Com- 
mission upon  stipulation,  after  checking  the  shipments;  and  60  days 
will  be  allowed  for  this  purpose,  at  the  expiration  of  which  time 
such  further  steps  will  be  taken  as  may  be  necessary  to  a  correct 
determination  of  the  amount  due,  upon  which  to  base  an  order. 

An  order  will  be  entered  in  accordanee  with  these  views. 

22 1,  a  a  BesK 
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No.  3774. 
HOUSTON  PACKING  COMPANY 

V. 

TEXAS  &  NEW  ORLEANS  RAILROAD  COMPANY  ET  AL. 


SubmitUd  February  20,  1911.    Decided  February  IS,  191t. 


1.  Rates  of  32  cents  per  100  pounds  on  pacldnf^-houae  products  and  35  omti  per  100 

pounds  on  fresh  meats  in  carloads  from  Houston,  Tex.,  to  Lake  ChariM,  La., 
found  unrcasnnablc  so  far  as  they  exceed,  rc8i>ectively,  20  oeata  and  25  oenta 
per  100  pounds. 

2.  Rates  of  36  cents  per  100  pounds  on  packing-house  products  and  40  centa  per  100 

pounds  on  fresh  meat  in  carloads  from  Houston,  Tex.,  to  New  Orleans,  La.,  not 
found  unreasonable. 

W,  S.  Hunt  for  complainant. 

Baker,  BoUa,  Parker  &  Garwood  for  Texas  &  New  Orieans  Rail- 
road Company  and  I>ouisiana  Western  Railroad  Company. 

Andrews,  Ball  Jb  Streetman  for  St.  Louis  &  San  Francisco  Railroad 
Company. 

T,  J.  Freeman  for  Texas  &  Pacific  Railway  Company  and  Inter- 
national &  Great  Northern  Railway  Company. 

Report  of  tue  Commission. 

By  the  Commission: 

Complainant  is  a  corporation  with  principal  offices  at  Houston, 
Tex.  By  petition,  tiled  January  21,  1011,  it  attacks  as  unreasonable 
and  unjustly  discriminatory  defendants'  rates  on  packing-house 
products  and  fresh  meats  from  Houston,  Tex.,  to  Lake  Charles  and 
New  Orleans,  La.     Reparation  is  asked. 

The  following;  tahle  shows  the  commodity  rates  in  issue,  together 
with  the  cl&ss  rates  which  would  be  applicable  to  said  commodities 
in  the  absence  of  specific  rates  thereon: 

Raie$  on  packing-houMe  prtyixicti  and  frctk  meaU. 

inUSTON  TO  LAKK  (  flAKLES. 


I»EU  "'hl^SS'l     ™''         »'"^         ThW 

producu.' 


CtntM,        CVnAt. 

Prior  to  f  )rt.ib#T  11.  1010 aO  : 

After  (Jclober  11.  lylO 33  =  % 


H'HSr'»\    |i»  NK'V  OKLKAN.'*. 


I'rior  to  Dftvmbfr  11.  lot M 

Aftfir  I>cc<>mb«rll.  IJO* 2\ 

After  A pnn5.  1910 W 

Aft^r  Jutif  11.  I'jilU 3). 
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It  will  be  seen  that  contrary  to  the  usual  rule  the  present  com- 
modity rates  to  Lake  Charles  are  greatly  in  excess  of  the  class  rates, 
and  that  the  same  condition  obtains,  although  in  a  lesser  degree, 
as  to  the  rates  on  packing-house  products  to  New  Orleans.  The 
commodity  rate  on  fresh  meats  to  New  Orleans  is  lower  than  the 
class  rate.  In  explanation  the  carriers  state  that  the  present  class 
rates  to  Lake  Charles  were  originally  established  to  meet  threatened 
water  competition;  that  this  competition  has  failed  to  materialize 
and  the  class  rates  are  to  be  advanced.  The  reduction  in  the  com- 
modity rates  to  New  Orleans  of  December  11,  1909,  was  also  impelled 
by  the  same  apprehension,  and  being  Ukewise  unfounded  in  fact,  the 
rates  were  increased. 

Although  the  rates  in  question  are  alleged  to  unduly  favor  Sapulpa, 
El  Reno, Oklahoma  City, Okla.;  Omaha,  Nebr.;  Kansas  City, Mo.;  New 
Orleans,  La.;  and  Fort  Worth,  Tex.,  complainant's  principal  grievance 
is  the  alleged  undue  advantage  of  Fort  Worth,  where  Swift  acnd 
Armour  plants  are  met  in  active  competition. 

The  following  is  a  comparative  statement  of  rates  and  distances 
from  the  various  packing  centers  referred  to  in  the  complaint  as 
competitive  to  Lake  Charles  and  New  Orleans: 


From— 


Houston,  Tex 

Fort  Worth,  Tex 

Sapalp*,  Okla 

El  Reno,  Okla 

Oklabomaaty,  Okla. 

Omaha,  Nebr 

aty,  Mo 


To  Lake  Charles,  La. 


Diataace. 


UQm. 
144 

405 

657 

(09.7 

003.2 

939 

745 


Fresh 
meats. 


(knU. 


35 
42 
71 
71 
71 
80 
71 


Packing- 
bouse 
products. 


OnKt. 


32 
40 
45 
45 
45 
61 
45 


To  New  Orleans,  La. 


Distance. 


MUn. 
359 
647 
741.2 
752.2 
725.7 

1,061 
867 


Fresh 
meats. 


OnUt. 
40 
48 
66 
66 
66 
68 
65 


Packing- 
house 
products. 


CtnU. 


36 
40 
40 
40 
40 
43 
40 


Rates  upon  the  commodities  here  in  question,  in  the  same  general 
territory,  were  recently  considered  by  the  Conmiission  in  the  pro- 
ceeding entitled  In  the  MaUerofthe  Investigation  of  Alleged  Unreason- 
able Rates  and  Practices  Involved  in  the  Transportation  of  Live  Stocky 
Packing-house  Products^  and  Fresh  Heats,  etc.,  22  I.  C.  C.  Rep.,  160. 
Following  the  conclusions  announced  in  that  report,  we  find  that 
defendants'  rates  from  Houston  to  Lake  Charles  are  unreasonable 
so  far  as  they  exceed  20  cents  per  100  poimds  on  packing-house 
products  and  25  cents  per  100  pounds  on  fresh  meats  in  carloadsi 

which  latter  rates  will  be  prescribed  as  maxima  for  the  future. 
We  further  find  that  defendants'  rates  on  packing-house  products 
and  fresh  meats  from  Houston  to  New  Orleans  are  not  shown  to  be 
unreasonable. 

Upon  the  facts  of  record  we  are  of  opinion  that  complainants  are 
not  entitled  to  reparation. 

An  order  will  be  entered  accordingly. 

22 1.  C.  C.  Uep. 
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No.  4077. 
WOOD-MOSAIC  FLOORING  &  LUMBER  COMPANY 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY, 


Buhmitted  October  JO,  1911,    Decided  Fer^ruary  5,  1911. 


Defendnnt  charged  7.7  cents  per  100  ifounds  on  logs  from  McLmui's  qmr,  KT-t 
to  liOiilsville.  K.V..  Kaid  tu  Imve  beiMi  sblpiied  with  the  underBtandlnc  tint 
refuud  wuuld  be  uiade  to  basis  of  5  cents  u|)on  proof  that  the  mano* 
fact  11  red  product  had  bet*n  rei«hiiiiKHl  via  defendant's  line.  The  Inboaod 
shipiiioiits  moved  during  i>eriod  from  May.  11107,  to  Septemtier,  UNM^  bat 
carrier  failed  tu  eHtablish  the  rate  contended  for  until  October.  1906L  All 
outlMiund  movements  were  made  subsequently  to  October,  1900;  ITeM,  That 
the  iuterveniuK  |K*riod  was  unreasonably  long.  The  Commtaalon  adhcraa  to 
Its  |)oIlcy  of  refusing  to  authorize*  retroactive  application  of  tranalt  prlrl- 
leges  unless  for  the  puri»ose  of  removing  a  discrimination. 

ir.  A,  MrLean  for  complainant, 
ir.  G.  Dearinff  for  defendant. 

Report  of  the  Commission. 

By  the  Commission: 

The  coniplniniint  is  n  corporation  having  its  principal  ofloe  at 
Louisville,  Ky..  and  is  iMi<raj^o(l  in  manufacturing  and  selling  lumber. 
Its  petition,  filed  May  4,  1011,  allecres  that  on  various  dates  between 
May  2:).  1007.  and  Septeml»er  2C.  1008,  it  made  shipments  of  logs 
ag^repiting  327  carioads  from  Mcl^an^s  spur,  Ky.,  to  TxNiiaville, 
to  be  there  manufa<*tured  and  the  product  reshipped  via  the  defend- 
ant's line:  that  the  defendant  had  agreed  that  upon  proper  evidence 
l)ein^  siihniitted  cf  the  outlxHind  shipment  of  the  produrt  via  its  line 
It  would  reduce  the  inhound  chart's  on  the  logs  to  the  basis  of  5 
(vnts  per  100  pounds:  that  for  the  transportation  to  Louisville  the 
defendant  roUerted  charL^es  at  a  rate  of  7.7  cents  per  100  poandSi 
which  rate  is  alle<red  to  have  Ir^^u  unreasonable  to  the  extent  that  it 
excirded  5  cnits.  Kepanition  is  asked  in  the  sum  of  $4,415.95.  This 
*  elaini  was  fn-st  pre^'ntcd  to  tiie  C<m)mission  July  1,  1910. 

In  IVeendNT.  100:S.  ivrtain  ncjrotiations  were  had  between  the 
IIu^h-MeI^*an  LuuiIht  (^)mpany  and  the  defendant,  as  a  reault  of 
wliieh  it  was  mutually  iHitler^tcMtd  that  in  the  event  the  lumber  com- 
pany purehaxMl  a  ivrlaiii  iraet  of  timberland  near  Nortonville,  Ky., 
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and  cut  the  timber  and  shipped  the  logs  to  Louisville  via  defend- 
ant's line,  upon  the  presentation  of  evidence  that  the  manufactured 
product  of  said  logs  had  moved  from  Louisville  over  the  rails  of 
defendant,  the  latter  would  refund  on  basis  of  a  rate  of  6  cents  on 
the  inbound  shipments.  It  is  said  that  as  a  result  of  the  under- 
standing between  the  lumber  company  and  the  defendant  the 
former  acquired  the  timberland  and  cut  and  shipped  the  logs  from 
a  switch  known  as  McLean's  spur,  which  tapped  the  timberlands 
and  connected  with  the  tracks  of  defendant  near  Nortonville,  and 
was  put  in  for  the  exclusive  purpose  of  handling  the  logs.  The 
complainant  is  the  successor  of  the  Hugh-McLean  Lumber  Company. 
A  quantity  of  logs  moved  in  accordance  with  the  terms  of  said  agree- 
ment, and  refunds  thereon  to  the  basis  of  the  5-cent  rate  were  made. 
The  refunds  ceased  in  1906  or  1907,  but  the  shipments  continued  imtil 
about  September,  1908.  The  defendant  (through  oversight,  it  is 
claimed)  never  published  the  5-cent  rate,  and  the  same  was  not 
legally  in  force  at  any  time  during  the  movement  of  the  logs;  but, 
effective  August  25,  1907,  a  rate  of  7.7  cents  per  100  pounds  was 
established.  In  a  tariff  effective  from  October  4,  1908,  after  ship- 
ments had  ceased  to  move  from  point  of  origin,  there  was  a  provision 
for  a  refund  down  to  the  basis  of  a  rate  of  5  cents  on  logs  shipped 
from  Nortonville  and  McLean's  spur  to  Louisville,  when  proper  evi- 
dence should  be  presented  to  the  railroad's  claim  department  show- 
ing that  the  manufactured  product  had  been  dipped  via  its  line. 
This  tariff,  however,  made  no  cancellation  and  appears  to  have  been 
the  first  issue  published  under  which  the  defendant  could  legally 
have  granted  the  refunds.  The  timber  has  been  cut  and  removed, 
the  switch  has  been  abandoned,  and  the  track  taken  up. 

The  case  is  predicated  mainly  upon  the  theory  that  there  was  an 
agreement  for  a  lower  rate,  in  consideration  of  which  the  complain- 
ant had  purchased,  cut,  and  shipped  the  timber  over  the  defendant's 
rails,  and  therefore  the  defendant  should  be  required  to  perform 
its  part  of  the  agreement  and  refund  to  complainant  the  difference 
between  the  rate  charged  and  the  rate  agreed  upon. 

The  Commission  has  held  that  it  has  no  authority  to  administer 
a  remedy  in  applications  for  relief  based  solely  upon  a  contractual 
relationship  between  the  parties,  and  that  whatever  may  be  the 
rights  and  equities  of  the  parties  in  the  courts,  the  Commission  can 
award  reparation  only  where  there  has  been  a  violation  of  the  act  to 
regulate  commerce. 

The  major  part  of  the  claim,  as  appears  from  the  record,  is  barred 
by  the  statute  of  limitations.  While  the  inbound  shipments  of  logs 
moved  between  May,  1907,  and  September,  1908,  all  of  the  outbound 
shipments,  alleged  to  consist  of  manu&ctured  products,  moved  sub- 
sequently to  October,  1909.    Even  if  the  Commission  should  find 
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that  an  unreasonable  rate  had  been  charged  on  the  logs,  it  would  be 
impossible  to  ascertain  what  portion,  or  which,  of  the  oatboond  ship- 
ments, constituted  ontbound  tonnage  as  to  which  the  unreasonable 
rate  was  charged  on  the  inbound  shipments.  Again,  the  CommiasioD 
will  not  order  the  establishment  in  the  first  instance  of  a  transit 
privilege,  nor  will  it  authorize  or  permit  the  retroactive  application 
of  one  voluntarily  established  by  a  carrier,  except  for  the  purpose 
of  removing  a  discrimination.  We  find  no  merit  in  the  complmint| 
and  it  must  be  dismissed. 


No.  8720. 
MILBURN  WAGON  COMPANY 

V. 

LAKE  SHORE  &  MICHIGAN  SOUTHERN  RAILWAY  COM- 

PANY  ET  AL. 


Submitted  AprU  H,  191L    Decided  Fehruarw  5,  ISif, 


Rnte  of  ni  cents  per  100  pounds  charged  for  transportation  of  a  carload  of  t^rm 
wnKODs  from  Toledo.  Ohio,  to  Qordo,  Ala.,  found  to  bare  bma  the  nte  lav* 
fully  applicable  to  the  traffic  In  question  under  the  tarlffi  on  lite.  No  evi- 
dence having  t>oen  addui'pd  which  shows  that  said  rate  waa  unraaaoQabliC 
the  complaint  Is  dismissed. 

Edward  Z>.  Ryan  for  complainant 

Frank  W.  Gwathmey  for  Mobile  A  Ohio  Railroad  Company. 

Retort  of  the  CoxMiaaioK. 

Br  T11B  Commission  : 

The  complainant  is  a  corporation  engaged  in  the  manafaetaria  and 
sale  of  farm  wagons  and  other  vehicles,  with  its  plant  and  principal 
phuH^  of  business  at  Toledo,  Ohia  Its  petition,  filed  December  21, 
1010,  raises  the  i.<«:uo  whether  a  rate  of  51  cents  per  100  pminda 
rh»r;;ed  by  defemlant:^  for  the  transportation  of  a  carioad  of  farm 
wHpms  iroxw  Tolodo  (Wagon  Works  station).  Ohio,  to  Goido,  Alm^ 
was  lawfully  applicable  under  the  tariffs  then  in  force.    Complainant 
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allegeB  that  the  lawful  published  rate  was  42  cents  per  100  pounds, 
and  that  to  the  extent  the  charges  collected  exceeded  that  rate  they 
were  unlawful  and  unreasonable.    Reparation  is  asked. 

September  2, 1910,  complainant  shipped  via  defendants'  lines  from 
Toledo  (Wagon  Works  station)  to  Gordo,  one  carload  of  farm  wag- 
ons, weighing  24,000  pounds,  for  which  transportation  charges  wore 
collected  in  the  sum  of  $122.40  at  a  combination  rate  of  61  cents  per 
100  pounds,  made  up  of  10  cents  from  point  of  origin  to  Cairo,  HL, 
and  41  cents  beyond.  The  bill  of  lading  issued  by  the  initial  carrier, 
the  Lake  Shore  &  Michigan  Southern  Railway  Company,  named 
a  rate  of  42  cents.  The  delivering  carrier  assessed  the  charges  at  a 
rate  of  51  cents. 

About  a  year  before  the  shipment  was  made  complainant  had 
shipped  from  Toledo,  via  the  same  lines,  to  the  same  consignee  at 
(jordo  a  carload  of  the  same  traffic,  for  which  transportation  charges 
were  collected  at  a  rate  of  42  cents.  The  bill  of  lading  for  that  ship- 
ment named  a  rate  of  42  cents,  inserted  by  the  initial  carrier. 

Shortly  after  the  shipment  in  question  was  made  complainant  de- 
sired to  ship  a  carload  of  farm  wagons  to  Northport,  Ala.,  a 
point  about  22  miles  farther  south  than  Gordo,  and,  upon  application 
to  the  Mobile  &  Ohio,  was  quoted  a  rate  of  44  cents.  At  the  same 
time  the  Lake  Shore  &  Michigan  Southern  quoted  a  rate  to  the  same 
point  of  52  cents.  Complainant  thereupon  shipped  to  Northport,  via 
the  same  lines  over  which  the  shipment  in  question  moved,  a  carload 
of  farm  wagons  for  which  transportation  charges  were  collected  at  a 
combination  rate  of  44  cents,  made  up  of  10  cents  from  Toledo  to 
Cairo  and  34  cents  beyond. 

By  southern  classification,  in  force  when  the  several  shipments 
moved,  '^  wagons  and  carts,  farm  or  lumber,''  carload  minimum 
20,000  pounds,  were  rated  sixth  class,  and  they  are  still  so  classified. 
There  were  certain  exceptions  to  the  classification,  and  among  them 
the  following: 

Wagons,  farm:  See  agricultural  Implements. 
Under  this  reference  appear  these  provisions: 

Agricultural  implements,  n.  o.  s.,  c  1.,  min.  wt  20,000  pounds,  class  K. 

Agricultural  implements,  harvesting  machinery,  binder  twine,  gasoline  farm 
engines,  and  farm  wagons  without  springs,  in  mixed  c  L,  min.  wt  20,000  pounds, 
sixth  class. 

There  was  no  joint  rate  applicable  to  either  of  the  shipments  men- 
tioned. Under  the  tariffs  then  in  force  there  was  a  commodity  rata 
of  10  cents  from  the  point  of  origin  to  Cairo.  From  Cairo  to  Gk)rdo 
tlie  sixth  class  rate  was  41  cents  and  the  class-K  rate  32  cents.  From 
Cairo  to  Northport  the  sixth  class  rate  was  42  cents  and  the  class-K 

rate  34  cents. 
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There  is  no  complaint  of  the  rate  from  the  point  of  origin  to  Cairo. 
The  issiio  involves  only  the  charges  beyond  Cairo.  Complainmrit  con- 
tends that  tlio  shipment  was  entitled  to  class-K  rate  beyond  Cairo, 
which  was  api)licd  to  the  other  two  shipments.  The  Mobile  ft  Ohio 
contends  that  the  lawful  rate  was  sixth  class,  and  that  the  applica- 
tion of  class  K  to  two  of  the  three  shipments  was  a  mistake. 

It  is  not  questione<l  that  under  the  classificaticm  proper  farm  wagons 
in  carloads  are  sixth  class.  But  the  issue  involves  the  exception, 
not  the  classification  itself.  Farm  wagons  are  named  in  the  excep- 
tion accompanied  by  the  reference  ^^see  agricultural  implements." 
ITnder  this  reference  it  is  found  that  agricultural  implements,  n.  a  &, 
are  class  K,  and  acrricultural  implements  in  mixed  carloads  with  cer- 
tain other  designated  articles,  including  farm  wagons  without  springs, 
are  sixth  class. 

To  remove  all  donht  as  to  the  application  of  these  rates,  the  Mobile 
&  ()hio«  after  the  petition  in  this  case  had  been  filed,  sooght  and 
obtained  a  modification  of  the  classification,  which  became  effective 
Man*h  10,  1911.  In  its  modified  form  the  exception  reads  as 
follows: 

WaRt>nf(.  farm,  without  sprln^n*:  see  item  reading: 

AfrrhMilturnl  tuipliMiionts,  hnrventliif:  ninchiiiery.  binder  twine,  gaaonne  fkrm 
eiiplneii,  iiml  farm  wapmH  without  Hprliipi,  In  mixed  carloads. 

Kxamination  of  the  cla^^sification  and  exception  sheet  indicates  that 
the  wi)rd  ''siH\''  folIowin<r  the  name  of  an  article,  is  used  only  to 
direct  attention  to  another  item  in  some  way  related  thereto.  For 
instaniv,  following  the  reference  to  agricultural  implements  under 
the  item  ''  fann  wairoiis/*  we  are  informed  that  farm  wagons  may  be 
shipiHHl  in  mixed  carloails  with  certain  other  articles  at  the  sixth  class 
rate.  Had  it  Ihhmi  intended  to  apply  the  class-K  rating  to  farm 
wagt^ns,  it  is  nMisonable  to  assume  that  the  usual  phraseology,  ''aame 
as  *'  agricultural  implomeiits,  n.  o.  s.,  would  have  been  employed  in 
tlie  same  way  that  it  was  omph\ved  as  to  other  items  on  the  same  page 
of  the  pul>Iication  fnMu  which  we  have  quoted.  Upon  consideration 
of  the  items  applicable  to  these  shipments  we  conclude  that  they  did 
iu>t  cstahlish  a  class-K  nite  on  farm  wagi>ns«  and  that  the  rate  law- 
fully applicable  was  the  sixth  class;  rate.  No  evidence  having  been 
intDHhu-tnl  which  tends  to  show  that  the  sixth  class  rate  is  unreason- 
able for  this  trallic.  the  complaint  must  be  dismissed,  and  it  will  be  so 
orvlcn*d. 
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No.  3361. 
LORD  &  BUSHNELL  COMPANY 

V. 

MISSISSIPPI  CENTRAL  RAILROAD  COMPANY  ET  AL. 


Bulmitted  June  28,  1911.    Decided  February  12,  1912. 


Wbere  more  than  one  route  is  available  for  forwarding  a  shipment,  it  is  the 
dnty  of  the  carrier,  in  the  absence  of  routing  instructions,  to  forward  it  by 
the  route  taking  the  lowest  rate.    Reparation  awarded. 

O.  M.  Stephen  for  complainant. 

M.  P.  Ccdlaway  for  New  Orleans  &  Northeastern  Railroad  Com- 
pany ;  Alabama  Great  Southern  Railroad  Company ;  and  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railway  Company. 

Report  of  the  Commission. 

Bt  the  Commission  : 

The  complainant  is  a  corporation  engaged  in  the  purchase  and  sale 
of  lumber,  with  its  principal  place  of  business  at  Chicago,  111.  In 
its  petition,  filed  June  28,  1910,  it  alleges  that  an  unreasonable  rate 
was  charged  for  the  transportation  of  a  carload  of  yellow-pine  lum- 
ber from  Sumrall,  Miss.,  to  Dayton,  Ohio.  The  shipment  moved 
July  9, 1907,  and  the  matter  was  first  brought  to  the  attention  of  the 
Commission  June  24,  1909.    Reparation  is  asked. 

The  shipment  moved  over  the  Mississippi  Central  Railroad  from 
Sumrall  to  Hattiesburg,  Miss.,  where  it  was  transferred  to  the  New 
Orleans  &  Northeastern  Railroad  and  went  forward  to  Cincinnati 
by  the  latter  line,  the  Alabama  Great  Southern  Railroad,  and  the 
Cincinnati,  New  Orleans  &  Texas  Pacific  Railroad;  beyond  Cincin- 
nati the  movement  was  over  the  Cincinnati,  Hamilton  &  Dayton 
Railway.  Between  Sumrall  and  Cincinnati  there  was  an  alternative 
routing  available  over  the  Mississippi  Central  Railroad  to  Brook- 
haven,  Miss.,  thence  via  the  Illinois  Central  Railroad  and  connec- 
tions. The  weight  of  the  shipment  was  45,700  pounds,  and  transpor- 
tation charges  were  paid  by  complainant  in  the  sum  of  $125.67,  based 
on  a  rate  of  27.5  cents  per  100  pounds. 

The  rate  via  the  route  of  movement  was  reduced  to  25J  cents  per 
100  pounds,  effective  July  10,  1907,  one  day  after  the  shipment 
moved.    The  tariff  readjusting  the  rates  by  way  of  Brookhaven  and 
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the  Illinois  Central  Railroad  and  connections  had  become  effective 
June  21,  1007,  and  a  rate  of  24  cents  was  in  force  at  the  time  of  the 
shipment.  Thus  the  available  rates  as  published  in  the  tariffs  were 
24  cents  per  100  pounds  via  the  Brookhaven  route  and  27^  cents  via 
the  IIattiesl)urg  n)ute.  There  were  no  routing  instructions  on  the  bill 
of  lading,  and  it  was,  therefore,  the  duty  of  the  initial  carrier  to  for- 
ward the  shipment  over  the  route  by  which  the  lower  charges  would 
be  secured. 

Explaining  its  failure  to  do  this,  the  principal  defendant  says  that 
during  the  period  in  which  this  shipment  moved  there  was  a  shortage 
of  freight  cars  in  this  territory;  that  the  only  available  equipment  at 
tlie  time  the  shipment  was  tendered  could,  under  the  car-servioe  rules 
then  in  force,  move  only  by  way  of  Hatticsburg.  The  rule  goyeming 
such  a  situation  at  the  time  the  shipment  moved  is  set  forth  in  Tariff 
Circular  15-A,  rule  70,  and  reads,  in  part,  as  follows: 

If  u  fureipi  our  is  available  which  under  rules  as  to  car  service  mast  be  sent 
via  a  iMirtii'ular  lliu*  or  route  over  which  a  higher  rate  obtains,  agfni  mnst 
ex  phi  In  ti>  the  shipiNT  that  fart  ami  allow  shipi)er  to  elect  whether  he  wtll  use 
that  car  at  tlie  hi;:h(T  rate  or  wait  for  another  our.  If  shipper  elects  to  use  tbe 
car  at  the  lilgher  rate  a  (rent  shouUl  so  note  on  the  bill  of  lading. 

The  bill  of  lading  shows  no  notation  in  accordance  with  the  re- 
quirements of  this  rule.  The  defendant  presented  no  evidence  tend- 
ing to  show  that  the  shippiT  had  bet^n  notifled  that  the  available  car 
must  move  over  a  route  carrying  the  higher  rate.  In  the  absence  of 
any  prtnif  of  waiver  on  the  part  of  the  shipi>er  it  must  be  held  that 
the  shipment  siiould  have  been  forwarded  over  the  route  carrying  the 
lower  rate. 

Defendants  contend  that  if  it  is  found  that  the  shipment  was  mis- 
routed  and  should  have  moved  over  the  Brookhaven  route*  the  rate 
to  be  chargcil  should  be  25.^  events  per  100  pounds,  the  rate  of  24  cents 
having  Imhmi  published  through  ern)r.  The  rate  of  24  cents  per  100 
pounds  was  in  force  for  more  than  a  year,  and  then  it  was  advanced 
to  1^.%}  cents  i)er  100  |H)iinds.  The  shipment  should  have  been  routed 
bv  wav  of  Knmkliaven.  and  bet*n  ass(*s$ed  a  rate  of  24  cents. 

The  C'onmiission  is  of  opinion  and  tiiuls  tluit  the  charges  in  the  sum 
of  $l'jr>.<»7  paid  by  complainant  for  the  transportation  of  one  carload 
of  lumln^r  from  Sumrall  to  Dayton,  as  hereinbefore  set  forth,  were 
unjust  and  unreasonui)le  in  so  far  as  tliey  e\(.vi*ded  $109.68,  baaed  on 
a  rate  of  *J1  cents  |k.t  KK)  pounds:  that  the  unreasonable  rate  so 
charge<l  rtisulted  from  the  mi^rt>uting  of  the  shipment  by  the  Missis- 
sippi (Vntral  Hailmad  (>>mpany:  that  complainant  was  damaged 
thereby,  and  that  reparation  should  l»e  awardeil  complainant  in  the 
sum  of  $ir>.tt!>.  with  interest  from  Aupist  17.  1007,  which  should  be 
paid  by  the  Mississifipi  (Vntml  Railroad  Company  without  contribu- 
tion friHii  thi>  otiier  ilt'f«'iidaiits.  An  order  will  be  entered  in  aoconl- 
ance  with  tlie  conclusions  announced  herein. 
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No.  3970. 

WASHBUENCROSBY    MILLING    COMPANY,    INCOBPa 

RATED, 

V. 

SOUTHERN  RAILWAY  COMPANY. 


Buhmiited  Ocioher  10,  191L    Decided  February  It,  1912. 


Demurrage  charges  alleged  to  be  unreasonable  because  not  assessed  upon  tlie 
average  demurrage  plan ;  Held^  That  under  the  circumstances  of  this  case, 
the  rule  prescribed  by  the  defendant  was  not  unreasonabla  Oomplaint 
dismissed. 

T.  K.  Heha  for  complainant. 

R.  Walton  Moore  and  Charles  J.  Rixey^  jr.^  for  defendant. 

Report  of  the  Commission. 

Bt  the  Commission: 

Complainant  is  a  corporation  engaged  in  milling  grain  at  Louis- 
ville, Ky.  In  a  petition,  Rled  April  1,  1911,  it  alleges  that  the  de- 
fendant collected  demurrage  charges  in  the  sum  of  $145,  when  they 
should  have  been  assessed  upon  the  average  demurrage  plan  in  the 
sum  of  $73,  and  that  such  charges  are  unreasonable  to  the  extent  of 
the  difference  between  these  two  sums.    Reparation  is  sought 

It  appears  that  charges  were  not  assessed  upon  the  average  demur- 
rage plan  in  this  instance  because  the  agreement  between  the  com- 
plainant and  the  defendant  provided  for  in  the  tariff  had  not  been 
executed  in  accordance  with  the  requirements  of  the  defendant  The 
particular  clause  of  such  agreement  with  which  we  are  concerned 
recites  that — 

A  sbipper  or  receiTer  who  elects  to  take  advantage  of  this  ayerage  agreement 
may  be  required  to  give  sufficient  security  to  the  carrier  for  the  payment  of 
balances  against  him  at  the  end  of  each  month. 

Negotiations  were  had  between  complainant  and  defendant  in 
respect  to  the  execution  of  the  agreement  with  a  view  to  extending  the 
benefit  of  the  average  demurrage  plan  to  complainant  Before  this 
was  accomplished,  demurrage  accrued  and  charges  therefor  were 
assessed  in  accordance  with  the  provisions  of  the  tariff  applicable 
in  the  absence  of  the  average  demurrage  agreement 

For  the  purpose  of  providing  sufficient  security  for  the  payment 
of  the  balances  at  the  end  of  each  month,  the  defendant  prescribed 
a  form  of  bond  to  be  executed  by  the  shipper  or  receiver  and  his 
surety.    This  bond  was  tendered  to  the  complainant,  but  because  it 
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contained  a  provision  to  the  following  effect  the  oomplftinmnt^s  surety 

declined  to  execute  it : 

The  underHif^ed  expressly  waive  any  and  all  notice  of  the  aoceptanoe  of  this 
bond,  and  likewise  waive  any  and  all  notice  of  the  fhllore  of  the  prinetpal  to 
comply  with  the  provisions  of  said  ain^enient  or  any  of  them. 

In  lieu  of  this  form  of  bond  complainant  executed  and  tendered 
defendant  a  bond  requiring  the  defendant  to  notify  the  surety 
promptly,  and  within  a  limited  time,  by  written  notice,  at  its  office 
in  Baltimore,  Md.,  of  the  default  of  the  principal,  together  with  a 
statement  of  the  principal  facts  showing  such  default  and  the  time 
thereof.  This  provision  was  olijfHrtionable  to  defendant,  and  the  bond 
and  nprreoment  were  rejected.  A^ain  the  form  of  bond  prescribed  by 
the  defendant  was  tendered  to  the  complainant,  and  shortly  there- 
after the  same  was  executed  and  delivered,  and  the  agreement  for  the 
average  demurrape  plan  subsequently  l>ecame  effective. 

Complainant  contends  that  this  requirement  of  the  defendant  in 
respect  to  this  clause  of  the  bond  was  unreasonable,  and  that  the 
demurrage  charges  that  accnied  during  the  pendency  of  the  negotia- 
tions should  have  been  assessed  upon  the  average  demurrage  plan. 

The  provision  in  the  tariff  in  respect  to  the  assessment  of  average 
demurrage  is  a  concession  from  the  straight  demurrage  charge  in 
favor  of  the  shipper  or  receiver,  a  modification  of  a  stringent  rule 
that  inures  to  the  benefit  of  shippers  and  receivers,  and  is  a  privilege 
or  option  extended  on  the  part  of  the  carrier  to  those  who  will  com- 
ply with  the  conditions  stated  in  the  tariff.  Obviously,  the  require- 
ment of  a  bond  with  sufficient  seciiritv  was  intended  to  relieve  the 
carrier  not  only  from  loss,  but  also  from  the  vexatious  pursuit  of 
those  in  default,  and  under  the  circumstances  of  this  case  a  surety 
company  could  not  be  )H*rmitted  to  dictate  in  its  own  interest  the 
terms  of  a  bond  that  the  carrier  was  offering  to  the  public  for  a 
benefit  conferred.  In  the  nnmenms  bonds  executed  under  this  pro- 
vision an  onerous  duty  would  be  imposed  upon  the  defendant  if  it 
were  required  to  notify  the  surety  company,  in  a  technical  manner, 
of  all  defaults  of  their  principals.  The  main  purpose  of  the  clause 
included  in  the  bond  tendered  by  the  carrier  was  to  avoid  litiga- 
tion, not  invite  it.  It  does  not  npi>enr  that  the  form  of  this  bond 
was  objectionable  to  the  complainant,  but  only  to  the  surety  com- 
pany first  applied  to.  A  lonf:  list  of  surety  companies  that  had 
executed  bonds  without  objection  in  accordance  with  the  form  pre- 
8cril)ed  by  the  defendant  was  filed,  and.  in  fact,  the  surety  company 
first  applied  to  execut^Ml  the  ImhkI  required  of  the  complainant 
shortly  after  the  defemlnnt  had  rejected  the  first  liond  tendered. 

Upon  consideration  of  the  facts  of  this  casse  the  nile  of  the  defend- 
ant e\pri*s-4*<l  in  its  tariff  nlH>ve  considered  is  not  found  to  be 
sonable,  and  an  order  will  be  entered  dismissing  the  complaints 
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No.  3568. 

MERCHANTS    &    MANUFACTURERS    ASSOCIATION    OF 

BALTIMORE  ET  AL. 

V. 

ATLANTIC  COAST  LINE  RAILROAD  COMPANY  ET  AL. 


Bulnniiied  AprU  10,  1911,    Decided  February  It,  1912. 


Rates  charged  for  transportation  of  certain  steel  girders,  which  were  too  long 
to  he  loaded  into  box  cars,  not  found  to  have  been  unreasonable 

A.  E.  Beck  for  complainants. 

R.  WaUan  Moore  for  Atlantic  Coast  Line  Railroad  Company. 

Mr.  Sherwood  for  Baltimore  Steam  Packet  Company. 

Report  of  the  Commission. 

By  the  Commission  : 

The  complainant  Merchants  &  Manufacturers  Association  of  Bal- 
timore is  an  incorporated  association  of  manufacturers  and  shippers 
located  in  Baltimore,  Md.  The  complainant  Chesapeake  Iron  Works 
is  a  corporation,  and  a  member  of  said  association,  engaged  in  the 
manufacture  and  sale  of  structural  iron  and  steel.  In  a  petition, 
filed  October  3,  1910,  it  is  alleged  that  unreasonable  rates  were 
charged  the  latter  complainant  by  defendants  for  the  transportation 
of  certain  steel  girders  shipped  during  May  and  June,  1910,  from 
Baltimore  to  points  in  North  Carolina  and  South  Carolina.  Repa- 
ration is  asked. 

The  shipments,  three  in  number,  were  transported  by  vessel  from 
Baltimore  to  Pinners  Point,  Va.,  where  they  were  delivered  to  the 
Atlantic  Coast  Line,  which  loaded  them  into  cars  and  carried  them 
to  destination.  The  shipments  consisted  of  two  girders  26  feet  in 
length,  from  Baltimore  to  Nashville,  N.  C;  two  girders  23  feet  in 
length,  from  Baltimore  to  Barnwell,  S.  C;  and  two  girders  23  feet 
in  length,  from  Baltimore  to  Selma,  N.  C.  The  charges  on  each 
shipment  were  assessed  in  accordance  with  rule  26-B  of  the  southern 
classification,  which  read  as  follows: 

Unless  otherwise  spedfled  in  the  clasaiflcatlon,  articles  too  long  or  too  bolky 
to  be  loaded  in  a  36-foot  box  car,  through  a  side  door  of  the  ordinary  slse, 
shall  be  charged  at  the  actual  weight  and  class  rate  for  each  article ;  provided, 
that  in  no  case  shall  the  charge  for  a  shipment  consisting  of,  or  containing, 
SQCh  long  articles  loaded  in  one  box  car,  or  on  one  open  car,  be  less  than  4,000 
pounds  at  the  first  class  rate. 
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The  girders  were  too  long  to  be  loaded  through  the  side  door 
of  a  Uix  car  30  feet  in  length  and  the  equipment  of  the  Atlantic 
Coast  Line  Railroad  did  not  include  any  box  cars  of  greater  length. 
An  attempt  was  made  to  load  the  shipment  consigned  to  Nashville 
through  tlie  side  door  of  a  box  car,  but  this  was  found  to  be  impos- 
sible. The  box  cars  of  the  defendant  railroad  are  equipped  with  a 
small  end  window  for  purposes  of  ventilation,  which  is  protected  by 
steel  bars  built  into  its  framework.  AMien  it  was  found  that  this 
shipment  could  not  be  loaded  through  the  side  door,  the  bars  were 
torn  out  from  this  window  and  the  girders  were  loadeil  through 
that  opening.  This  unusual  method  was  resorted  to  because  at  the 
time  no  flat  c^ir  was  available.  The  other  two  shipments,  being  too 
long  to  load  through  the  side  door  of  a  box  car,  were  loaded  on 
flat  cars. 

Complainants  contended  in  the  pleadings  that  the  longer  girders 
having  been  loaded  in  a  box  car  the  smaller  girders  could  and 
should  have  been  so  loa<lod,  an<l  then'fore  the  minimum  of  4,000 
pounds  at  the  first  class  rate  wus  impro|)erly  assessed,  and  that 
the  rates  applicable  to  iron  and  steel  articles  basiMl  on  the  actual 
weight  should  have  been  applied.  At  the  hearing  and  in  their  brief 
complainants  based  their  case  upon  the  alleged  unreasonableness  of 
the  nile  rather  than  upon  it^  improper  application.  Defendants 
objecte<l  to  this  broadening  of  the  scope  of  the  inquiry  upon  the 
ground  that  they  had  not  l)een  notified  as  to  the  nature  of  the  ques- 
tion to  Ih>  mot.  and  had  had  no  opportunity  to  prepare  their  defense 
upon  this  issue. 

If  the  charges  were  unrea.sonable  they  were  so  by  reason  of  the 
provisions  of  the  nile  and  not  l)ecause  of  its  improper  application. 
The  |)etition  of  the  complainants  is  for  relief  on  account  of  unrea- 
sonable charges  that  they  were  ccmipelled  to  pay«  and  this  issue  as 
to  ivasonablene>«  can  not  l>e  determined  without  a  consideration  of 
the  rule.  This  same  rule,  and  others  of  similar  purport,  have  here- 
tofnrc  l>een  condomne*!  as  to  certain  of  their  provisions,  and  there 
can  be  no  surprise  in  having  thost'  ])rovisions  again  bnMight  in  istrue. 
Mon^over,  in  the  evidence  an4l  brief  defendants  have  discusseil  the 
provisions  of  and  the  reasons  for  this  rule. 

The  rule  is  made  to  meet  exceptional  (Conditions  that  are  not  met 
by  the  general  provisions  of  the  tariffs  applicable  to  ordinary  ship- 
ments. When  long  or  bulky  articles  can  not  be  loaded  into  box  can 
usetl  to  handle  the  customar>*  tniffic.  a  flat  car  must  be  added  to 
the  train  for  their  accommodation.  Onlinarilv  this  extra  car  is 
available  only  for  the  shipment  that  necessitates  its  use.  The  addi- 
tion of  this  flat  car  increases  the  weight  of  the  train,  and,  owing  to 
the  incomplete  loading  of  the  car.  the  proiwrtion  of  dead  weight 
to  revenue  weight  is  greater  than  the  average.    Exce|H  in  the  weight 
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of  the  revenue  load,  these  shipments  have  all  the  features  of  a  car- 
load shipment,  and  the  car  revenue  is  an  important  element  in  deter- 
mining the  reasonableness  of  a  rate. 

Considered  on  the  basis  of  car  revenue,  the  general  freight  agent 
of  the  defendant  railroad  testified  that  the  revenue  from  such  a 
shipment  loaded  on  a  fiat  car  was  slightly  less  than  one-half  that 
which  would  be  received  on  a  carload  shipment  of  the  same  kind. 
The  revenue  received  under  the  rule  on  each  of  the  two  shipments 
to  North  Carolina  points  was  $31.20.  The  same  ccxnmodity  in  car- 
load quantities  between  the  same  points  would  yield  $84  (30,000 
pounds  at  28  cents  per  100  pounds).  There  is  practical  uniformity 
in  all  classifications  and  by  all  carriers  as  to  charging  the  first  class 
rate  on  a  minimum  of  4,000  or  5,000  pounds  in  such  cases.  No  basis 
for  finding  such  rate  or  minimum  imreasonable  is  contained  in  this 
record. 

There  has  been  a  general  acceptance  by  the  Commission  of  the 
principle  that  the  rate  in  such  cases  should  be  sufficient  to  give  the 
carrier  a  fair  return  for  the  use  of  the  car,  but  the  conditions  under 
which  this  return  is  exacted  by  the  carriers  have  been  subject  to 
criticism.  This  question  has  come  before  the  Commission  in  six  cases, 
and  in  four  of  these  it  has  been  held  that  the  rule  should  not  be 
applied  when  the  shipment  is  carried  in  a  box  car.  Bennett  v. 
M.,  St.  P.  <&  S.  S.  M.  Ry.  Co.,  15  I.  C.  C.  Rep.,  301 ;  Brunswick-Balke- 
CoUender  Co.  v.  C,  M.  cfe  St.  P.  Ry.  Co.,  18  I.  C.  C.  Rep.,  165 ;  Knox 
V.  W.  R.  R.  Co.,  18  I.  C.  C.  Rep.,  185 ;  Houston  Structural  Steel  Co. 
V.  W.  R.  R.  Co.,  18  I.  C.  C.  Rep.,  208.  In  another  case  the  minimum 
weight  prescribed  was  found  to  be  unreasonable,  but  the  effect  of  the 
decision  was  expressly  limited  to  the  particular  commodity  involved. 
Indianapolis  Freight  Bureau  v.  C,  C.^  C.  <&  St.  L.  Ry.  Co.^  15  I.  C.  C. 
Rep.,  370.  The  sixth  case  held  that  the  rule  should  not  apply  to 
shipments  that  can  be  loaded  through  the  side  door  of  a  box  car  not 
less  than  40  feet  6  inches  in  length.  Jones  v.  S.  Ry.  Co.^  18  I.  C.  C. 
Rep.,  150. 

ITie  Nashville  shipment  was  loaded  and  transported  in  a  box  car; 
but  the  method  of  loading  entailed  serious  injury  to  the  car  and 
consequent  expense  for  repairs  thereto.  In  view  of  this  fact  we  do 
not  find  that  the  shipment  falls  within  the  principle  of  the  cases 
above  cited,  where  the  shipments  covered  by  the  rule  were  loaded  into 
box  cars  in  the  ordinary  manner,  and  without  injury  to  the  cars. 

The  remaining  two  shipments  moved  on  fiat  cars,  but  it  is  the  con- 
tention of  complainants  that  they  should  have  been  carried  in  box 
cars.    In  Jones  v.  S.  Ry.  Co.,  supra,  the  Commission  said : 

It  is  well  kDown  that  the  size  and  length  of  cars  have  been  largely  and 
generally  Increased  in  recent  years.  It  would  be  an  nnnsnal  situation  if  no 
box  car  longer  than  36  feet  was  readily  available  at  any  large  or  important 
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tih\in»inK  l^'UtU  •  *  •  We  do  QOf  think  Cbat 
Mlfplf  tae^A  In  Innun^^si  where,  becaiue  the  ihlpoieDt  Is  too  lone  or  too  hnlky 
fo  »>«•  l/rfi«lMl  rhrouich  the  vide  door  of  a  box  car.  It  lo  traMpurtod  opon  an 
u\**^i  fur. 

Thf;  principle  laid  down  by  the  Commiasion  in  the  cues  heretofore 
lU'r'uUul  m  that  these  long  and  bulky  articles  should  be  trmnqiorted 
in  Uix  cAVH  in  every  cune  where  it  is  poesible  to  do  so,  end  that  when 
m  trnni4porterJ  they  shall  be  charged  at  the  regular  rales  for  Isss- 
thnn-rnrload  shipments.  \Vhen  the  shipment,  solely  becsose  of  its 
Irn^Mi  or  hulk,  is  actually  transported  on  an  open  car,  the  role 
iipplyin^  n  hi^ti^^r  rate  and  minimum  may  be  enforced. 

I'rior  to  th«*  filing  of  this  petition,  and  effective  August  1,  1910, 

thf^  clnMsification  rule  in  question  was  amended  by  omission  of  all 

rrfrrriKXf  to  iho  hiya;  of  tlie  box  car  into  which  sudi  articles  may  be 

loa(lf*d,  and  hy  a  limitation  of  its  operation  to  shipments  actually 

IoikIimI  on  an  o|)i*n  car,  and  therefore  no  order  for  the  future  is 

nary.     Wi^  ar«  unable  to  find  that  the  charges  assessed  upon  thi 

HhipiiM^ntx  wore  unnMutonable.    It  follows  that  the  complaint  must 

Imi  (liNnnHS4*d. 
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No.  8143. 
8WITZER  LUMBER  COMPANY 

V. 

ALABAMA  &  MISSISSIPPI  RAILROAD  COMPANY  ET  AL. 


Bubmiiied  October  26,  1910.    Decided  February  12,  1912, 


Ck>ini>Uiinant  sold  ties  to  the  Union  Pacific  Railroad  Company  at  a  price  f.  o.  b. 
Kanaai  City,  Mo.,  and  shipped  them  from  producing  points  in  the  south, 
consicned  to  Union  Pacific  Railroad  Company  or  its  storekeeper,  Lin- 
wood,  Kans.,  care  of  that  carrier  at  Kansas  City,  Mo.  At  the  junction 
point,  Kansas  City,  the  Union  Pacific  received  the  ties  and  diverted  them 
to  destinations  other  than  Lin  wood.  Complainant  paid  the  published 
rate  (23  cents)  from  points  of  origin  to  Kansas  City  and  now  seeks 
reparation  to  basis  of  the  division  to  Kansas  City  (19  cents)  of  the  Joint 
rate  applicable  from  points  of  origin  through  Kansas  City  to  Llnwood. 
Complainant  also  seeks  reparation  based  upon  allegations  of  misrouting 
and  of  excessive  rates  and  weights.  From  the  facts  of  record,  the  Com- 
mission finds: 

1.  That  the  shipments  not  having  moved  In  good  faith  to  their  billed  destina- 

tion, the  published  rate  to  Kansas  City  was  properly  lmix)sed. 

2.  That  the  allegations  of  misrouting,  which  would  have  been  material  had  the 

shipments  actually  moved  to  Llnwood,  are  Immaterial  under  the  facts  In 
this  case,  as  all  the  cars  were  delivered  to  the  Union  Pacific  at  Kansas 
City,  Mo.,  as  routed,  and  the  rates  via  all  routes  were  the  same  up  to 
Kansas  City. 
8.  That  comiHainant  is  not  entitled  to  reparation  on  the  ground  of  excessive 
weights  because  of  lack  of  positive  proof  that  the  weights  were  erroneous. 

4.  That  complainant  is  entitled  to  reparation  from  certain  named  carriers  be- 

cause of  unjust  rates  up  to  Kansas  City  imposed  upon  certain  8i)eclfied 
shipments. 

5.  That  the  Texas  &  Pacific  Railway  Company  satisfied  the  complaint  as  to 

live  cars  upon  basis  of  the  19-cent  division  to  Kansas  City  of  the  24-cent 
rate  to  Llnwood;  and  that  the  rate  actually  imposed  or  attempted  to  be 
Imposed  was  the  published  Kansas  City  rate  of  23  cents.  No  proof  having 
been  offered  to  show  that  these  cars  moved  to  Llnwood,  the  complainant 
should  make  restitution  to  the  Texas  &  Pacific  Railway  Company  of  so 
much  of  the  amount  of  the  settlement  as  was  based  upon  said  division. 

Emerson  Bentley  for  complainant 

W.  K.  Vandiver  for  Alabama  &  Mississippi  Railroad  Company 
and  Mobile  &  Ohio  Railroad  Company. 
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F.  ScJmifenburg  for  Alabama  ft  yickd>urg  Bailway  Company; 
New  Orleans  &,  Northeastern  Railroad  Company;  and  '^eUmrgi 
Shreveport  &  Pacific  Railway  Company. 

IF.  F.  Dickinson  and  A.  B.  Enoch  for  Chicago,  Rock  Uland  A 
Pacific  Railway  Company. 

Charles  E.  Perkins  for  Missouri  Pacific  Railway  Company  and  St 
Louis,  Iron  Mountain  A  Southern  Railway  Company. 

Wise  J  Randolph  <6  Randall  j  A.  B.  Freyer^  and  7*.  O.  Beard  for 
Houston  &  Texas  Central  Railroad  Company  and  Texas  A  Neiw 
Orleans  Railroad  Company. 

•/.  L.  Durrett  for  Illinois  Central  Railroad  Company. 

Report  of  the  Commission. 

Meter,  Commissioner: 

The  complainant,  a  corporation  with  principal  place  of  business 
at  Shreveport,  La.,  filed  this  complaint  on  March  1,  1910.  In 
1907  the  Chicago  Lumber  &  Coal  Company,  the  predecessor  of  the 
complainant,  shipped  numerous  carloads  of  yellow-pine  crosstics 
from  certain  points  in  Alabama,  Mississippi,  Louisiana,  and  Texas, 
consigned  to  the  Union  Pacific  Railroad  Company,  or  to  its  store- 
keeper, at  Linwood,  Kans.,  in  care  of  Union  Pacific  Railroad  Com- 
pany at  Kansas  City,  Mo.  This  complaint  involves  137  of  these  carS| 
concerning  which  informal  complaints  were  filed  with  the  Commis- 
sion in  1909.  The  bases  of  the  reparation  demanded  are  made  by 
allegations  of  misrouting,  of  excessive  rates  and  weights,  and  of  a 
contract  for  a  division,  as  between  the  consignor  and  consignee,  of 
the  joint  rate  from  points  of  origin  to  point  of  billed  destinstion. 

The  contract  under  which  the  ties  were  furnished  to  the  Union 
Pacific  Railroad  Company  provided  for  delivery  to  that  carrier  free 
on  board  cars  at  Kansas  City.  Mo.  The  billed  destinaticm,  Linwood, 
Kans.,  is  a  local  station  on  the  Union  Pacific  Railroad  28  milsB 
west  of  Kansas  City,  and  at  the  time  the  shipments  moved  the  joint 
rate  on  yellow-pinc  luml)er  from  most  of  the  points  of  origin  to 
Linwo(Ml,  via  Kansas  City,  was  24  cents  per  100  pounds  and  this  rate 
from  some  of  the  points  applied  also  on  yellow-pine  crossties.  The 
cars  all  moved  to  Kansas  City,  as  routed,  but  there  the  Union  PaciSe 
refused  to  ara*pt  the  shipments  from  the  connecting  lines  on  through 
billing  to  Linwo(Ml,  but  in  every  instance  demanded  Kansas  City 
expense  bills  and  in  every  instance  the  expense  bills  originally  made 
out  for  Linwood  were  corrected  to  read  Kansas  City«  and  the  pab- 
lished  rate  of  23  cents  i>er  100  pounds  from  the  various  points  of 
origin  to  Kansas  City  proper  was  in  imM  cases  applied.  In  no  case 
was  the  rate  from  the  point  of  ori|irin  to  Linwood  applied. 

The  roniftlainant  seeks  reparation  on  the  basis  of  the  unpublidied 
division  from  points  of  origin  to  Kansas  City  of  the  aforesaid  joint 
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mte  applying  from  said  points  through  Kansas  City  to  linwood, 
Kans.,  the  allegation  of  the  complaint  being  that  in  the  division  of 
the  joint  rate  19  cents  accrued  to  the  carriers  engaged  in  the  trans- 
portation up  to  Kansas  City  and  5  cents  accrued  to  the  Union  Pacific 
for  the  haul  from  Kansas  City  to  Linwood.  All  of  the  cars  were 
billed  to  Linwood,  while  none  of  them  went  to  that  place.  Of  the 
137  cars  in  all,  132  were  reconsigned  by  the  Union  Pacific  Railroad 
at  Kansas  City  to  the  following  destinations:  Forty-one  to  Valley, 
22  to  OTallons,  19  to  Central  City,  10  to  Beatrice,  and  11  to  North 
Platte,  in  the  state  of  Nebraska;  2  cars  went  to  Topeka  and  22  to 
Ellis,  in  the  state  of  Kansas;  1  car  appears  to  have  gone  to  Aroya, 
Colo.;  and  4  cars,  so  far  as  the  evidence  shows,  stopped  at  Kansas 
City.  As  is  shown  hereinafter,  the  claims  on  the  remaining  5  cars 
embraced  in  the  complaint  were  settled  by  the  Texas  &  Pacific  Bail- 
way  Company  prior  to  the  hearing. 

It  is  apparcQt  from  the  foregoing  facts  that  the  purchasing  car- 
rier, upon  receipt  of  the  shipments  at  Kansas  City,  distributed  the 
material  to  various  points  on  its  own  lines  without  regard  to  the 
billed  destination.  The  basis  of  reparation  demanded  by  complain- 
ant is  a  charge,  or  division  of  a  joint  rate,  that  was  fixed  by  the 
carriers  participating  in  such  joint  rate  upon  the  assumption  that 
all  shipments  moving  thereunder  would  be  transported  in  good  faith 
to  the  billed  destination.  It  is  the  opinion  of  the  Commission  that 
the  published  tariff  rate  from  point  of  origin  to  Kansas  City  was 
properly  imposed  and  that  the  complainant  is  not  entitled  to  repara- 
tion as  to  this  feature  of  its  complaint  What  rights,  if  any,  the 
c(Hnplainant  may  have  in  the  courts  on  an  action  against  the  Union 
Pacific  Bailroad  Company  for  breach  of  contract  it  is  not  incumbent 
on  this  Commission  to  determine. 

With  respect  to  the  claim  for  overweight,  testimony  was  introduced 
at  the  hearing  tending  to  show  that  on  a  number  of  the  shipments 
the  carload  weights  upon  which  the  rates  were  imposed  were  excessive 
and  resulted  in  unjust  and  unreasonable  total  charges.  The  com- 
plaint alleges  and  the  record  indicates  that  unseasoned  yellow- 
pine  lumber  will  not  exceed  4,500  pounds  per  thousand  feet  board 
measure;  that  these  ties  actually  measured  7  by  9  inches  by  8  feet, 
and  that  the  weight  of  each  tie  should  not  have  exceeded  189  pound& 
Upon  this  allegation  reparation  is  asked  on  64  cars.  These  diip- 
ments  originated  at  many  different  points  and  the  consignor  in  every 
case  was  a  mere  agent  of  the  contractor,  the  Chicago  Lumber  A  Coal 
GcHnpany.  No  witness  produced  at  the  hearing  had  personal  knowl- 
edge of  the  actual  weights.  The  greater  number  of  cars  were  check 
weighed  en  route  and  a  careful  comparison  of  the  loads  and  weights 
of  the  cars  upon  which  reparation  for  overweight  is  claimed  with 
those  upon  which  no  such  claim  is  made  reveals  the  fact  that  with 
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rapcct  to  tbe  BbipmeDts  u  t  whde  then  wai  bo  ovecdiargB  limiiiw 
of  esoeariTp  wei^ts.  The  tcBtimony  is  to  wn^t  i*  meiclj  ui  ap- 
proximatitMi  at  best  and  the  vitoeas  ooold  not  tdl  with  ovtain^ 
whal  pr'tj-ortKin  rif  tlie  tie*  were  seai^ned.  how  maoT  were  green,  or 
whether  the  ties  were  of  heart  or  sap  timber.  Uoder  the  cireiiB- 
stances,  the  Commission  can  not  bold  that  complainant  ia  entitlad  to 
reparation  under  the  claim  for  exeesiTe  weight 

Reparation  is  demanded  by  the  complainant  f<M>  the  exaction  of 
czrft»'ive  rates  upon  certain  shipments  of  yellow-pine  eroartieo 
orifpnutiiiff  on  the  line  of  the  Mobile  A  Ohio  Railroad  and  on  Um 
line  formerly  known  as  the  Mobile,  Jackson  A  y*"«««  City  BaOroad 
Company,  now  the  New  Orleans,  Mobile  &  Chicago  Bailraad 
Company. 

On  !>  cant  from  E)ecatur,  2  from  Philadelphia,  1  from  Hamlatf  and 
1  frrjni  Stullo,  all  in  the  ^-tate  of  Mississippi,  a  rate  of  27  oanta  per  100 
jKiiinds  was  inifXTsed  for  the  transportation  up  to  Kanaai  GXft  M& 
At  that  time  there  was  no  specific  rate  from  these  pointa,  and  al- 
thou^i  they  were  between  Newton.  Mise^  and  Kanaaa  Ci^,  tha  tariff 
did  not  name  the  rate  of  23  cents  from  Newton  as  applicable  from 
intermetliatc  stations.  No  justification  of  the  higher  rata  from  theaa 
intermediate  points  has  been  shown,  and  it  is  our  opinion,  and  wa  ao 
find,  (hat  the  ntc  of  27  cents  imposed  upon  these  &  carload  riiip- 
ments  was  unreasonable  and  excessive  in  and  to  the  extent  that  it 
excpedw]  n  ruti>  of  *23  cents  per  100  pounds;  and  that  tbe  oomplatuant 
hus  Utfu  iliiniiifrtil  to  the  extent  of  the  difference  between  these  two 
rat(>u  us  »ppli<-<l  tii  yucli  shipments  and  is  entitled  to  reparation  in 
the  arnmint  of  -ii<-h  ililTi-rt'iice.  In  view  of  the  fact  that  the  redufled 
ratu  Itiis  Ijcl'o  in  firf.-t  for  more  than  twu  years,  and  is  still  in  force, 
no  order  willi  ivspt'<-t  to  the  maintenance  thereof  will  be  made. 

Reparation  in  the  sum  of  $-203.32,  with  interest  from  OctolMr  1, 
1IH)7,  will  be  awarded  against  the  New  Orleans,  Mobile  k  Chicago 
Railroad  Cominniy  and  the  St.  I^ouis  A  San  Francisco  Railroad  Con- 
pany  for  ovcrchurfri-s  on  the  following  described  shipmenta: 


Tlirouf;))  crnir  the  exix'nsc  bills  covering  these  cars  sliow  point 
of  ori(Fin  us  New  .VIbauy.    Informal  complaints  covering  all  tbe  dtip- 
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ments  were  filed  with  the  Commission  within  the  limitation  period 
of  two  years  named  in  the  act. 

From  Russell  and  Reform,  Ala.,  and  Quitman,  Miss.,  to  Kansas  City, 
Mo.,  complainant  shipped  four  carloads  of  yellow-pine  crossties  on 
which  charges  were  collected  in  excess  of  the  yellow-pine  lumber  rate 
of  28  cents  per  100  pounds  in  force  at  the  time  of  movement  The 
Commission  has  uniformly  held  that  rates  on  crossties  should  not 
exceed  the  rates  on  rough  lumber  of  the  same  description.  This  con- 
clusion is  here  reiterated  and  the  defendant  carriers  will  be  required 
to  establish  rates  for  the  future  for  the  transportation  of  crossties 
in  accordance  therewith.  Reparation  will  be  awarded  on  basis  of 
the  yellow-pine  lumber  rate  as  applied  to  the  following  described 
shipments,  upon  which  complainant  paid  rates  herein  found  to  have 
been  unreasonable: 

On  Lake  Shore  &  Michigan  Southern  car  No.  47751,  from  Russell 
to  Kansas  City,  charges  of  $132.15  were  collected  on  November  5, 
1907,  on  a  weight  of  53,100  pounds.  On  Rock  Island  car  No.  56576, 
frcxn  Quitman  to  Kansas  City,  charges  of  $125.18  were  collected 
cm  October  30,  1907,  on  a  weight  of  52,200  pounds.  On  Illinois 
Central  car  No.  15548,  from  Quitman  to  Kansas  City,  charges  of 
$126.15  were  collected  on  December  12,  1907,  on  a  weight  of  53,700 
pounds. 

On  these  three  shipments  refund  should  be  made  by  the  Mobile 
A  Ohio  Railroad  Company,  St  Louis  &  San  Francisco  Railroad  Com- 
pany, and  Chicago,  Rock  Island  &  Pacific  Railway  Company  in  the 
following  amounts,  respectively:  $10.02,  with  interest  from  Novem- 
ber 6,  1907;  $5.22,  with  interest  from  October  30,  1907;  and  $2.64, 
with  interest  from  December  12,  1907. 

Charges  of  $136.30  on  a  weight  of  58,000  pounds  were  collected 
July  8,  1907,  on  Missouri,  Kansas  &  Texas  car  No.  15386,  from 
Reform  to  Kansas  City.  On  this  shipment  the  overcharge  of  $2.90, 
with  interest  from  July  3, 1907,  should  be  refunded  by  the  Mobile  & 
Ohio  Railroad  Company  and  the  Missouri,  Kansas  &  Texas  Railway 
Company. 

Informal  complaints  covering  these  four  shipments  were  filed  with 
the  Commission  within  the  statutory  period.  On  Mobile  &  Ohio  car 
9440,  which  moved  from  Reform  to  Kansas  City,  a  rate  of  26  cents 
was  imposed  and  chnr^es  amounting  to  $156.75  were  collected  on 
May  25,  1907.  The  informal  complaint  covering  this  car  was  not 
filed  until  June  5, 1909,  more  than  two  years  after  the  cause  of  action 
accrued,  and  consequently  no  award  of  reparation  can  be  made  by 
the  Commission. 

Prior  to  the  hearing  the  Texas  A  Pacific  Railway  Company  made 
settlement  with  the  complainant  on  five  cars  shipped  from  Lena,  La., 
the  charges  having  been  imposed  under  the  Kansas  City  rate  of  28 
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cents.  This  settlement  was  on  the  basis  of  the  19-cent  division  of 
the  24-cent  rate  to  Linwood,  Kans.,  and  would  seem  to  have  been 
erroneously  made,  as  the  imposition  of  the  23-cent  rate  indicates  that 
at  Kansas  City  these  cars  were  treated  by  the  consignee,  the  Union 
Pacific  Railroad  Company,  in  the  same  manner  as  it  treated  the  rest 
of  the  137  cars.  On  one  of  these  cars  33  cents  per  100  pounds  was 
collected  in  error  for  23  cents  and  on  this  car  there  was  a  dear  over- 
chai^  of  10  cents  per  100  pounds  on  68,360  pounds,  or  $68^6.  No 
proof  with  respect  to  these  shipments  was  introduced  at  the  hearing, 
but  from  exhibits  in  the  docket  we  assume  that  the  settlement  in- 
volved a  payment  to  complainant  by  the  Texas  A  Pacific  Railway 
Company  of  $191.79.  Deducting  ht>m  this  amount  the  straight 
overcharge  of  $68.36  leaves  a  net  undercharge  of  $123.43,  which  the 
complainant  should  return  to  that  carrier. 
An  order  in  accord  herewith  will  be  issued* 
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No.  8340. 
VULCAN  IRON  WORKS  COMPANY 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 

ET  AL. 


SulmUtted  Aprtt  7,  1911.    Decided  February  5,  191$. 


Fifth  class  rate  of  63  cents  per  100  pounds  on  shipments  of  iron  bar8»  steel  ban, 
steel  plates,  steel  sheets,  and  structural  steel  (not  fabricated),  in  carloads, 
from  St.  Louis,  Mo.,  and  other  Mississippi  River  crossings  taking  same  rate 
to  Denver,  applicable  to  through  shipments  originating  at  Pittabargh,  Pa.* 
and  other  points  of  production  east  of  the  Mississippi  River,  fbnfid  to  be 
unreasonable  and  unjustly  discriminatory.  Rates  of  62  cents  on  iron  ban 
and  steel  bars  and  43  cents  on  steel  plates,  steel  sheets,  and  stmctnnl  steel 
(not  fabricated),  pre8cril>ed  for  future. 

Dayton  d*  Demons  for  complainant. 

R.  O.  Merrick  for  Atchison,  Topeka  ft  Santa  Fe  Railway  Company. 

HdU  Holden^  E,  E.  W kitted^  and  R.  B.  Scott  for  Chicago,  Burling- 
ton &  Quincy  Railroad  Company. 

Wallace  T.  Hughes^  W.  F.  Dickinson^  and  F.  J.  Shubert  for  Chi- 
cago, Rock  Island  &  Pacific  Railway  Company. 

E.  E.  W kitted  for  Colorado  &  Southern  Railway  Company. 

E.  N.  Clarkj  James  C.  Jefery^  and  H.  J.  OampbeU  for  Denver  A 
Rio  Grande  Railroad  Company. 

James  C.  Jejfery^  H.  J,  CampbeU^  and  D.  R.  Lincoln  for  Missouri 
Pacific  Railway  Company. 

F.  C.  DUlardj  N.  H.  Loomis^  J,  A.  MunroCy  and  C.  0.  Dorsey  for 
Union  Pacific  Railroad  Company. 

Report  of  the  Commission. 

Bt  the  Commission: 

Complainant  corporation  is  engaged  at  Denver,  Colo.,  in  the  manu- 
facture of  various  articles  from  iron  bars,  steel  bars,  steel  plates,  steel 
sheets,  and  structural  steel  (not  fabricated). 

Among  its  manufactured  products  are  mining  machinery,  hoisting 
engines,  ore  cars,  ore  buckets,  pit  cars,  smokestacks,  steel-riveted  pipe, 
iron  and  steel  tanks,  also  frogs,  switches,  and  other  supplies  for  steam 
and  electric  railways.    The  material  employed  originates  east  of  the 
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Mississippi  Kiver,  much  of  it  at  Pittsburgh,  Pa.  The  rate  from 
Pittsburgh  bases  on  the  Mississippi  River,  the  present  fiictora  being 
22^  cents  to  the  river  and  the  fifth  class  rate  of  63  cents  beyond. 

At  the  time  the  complaint  was  filed  the  fifth  class  rate  west  of  the 
river  was  72  cents,  but  in  the  case  of  Kindel  v.  N.  T.y  N.  H.  dk 
II.  R.  li.  Co.^  15  I.  C.  C.  Rep.,  555,  it  was  reduced  to  68  oent&  It 
is  this  rate  west  of  the  river  which  is  attacked  in  this  proceeding 
ns  unreasonable  and  unduly  prejudicial  as  applied  to  the  iron  and 
steel  articles  from  which  complainant's  products  are  manufactured. 
We  are  asked  to  prescribe  a  maximum  rate  not  to  exceed  40  cents. 

The  short-line  distance  from  St.  Louis  to  Denver  is  916  miles. 
The  distance  from  St.  Louis  to  Salt  Lake  City  is  1,451  miles  and  the 
rate  $1.05  on  in)n  and  steel  bars  and  87|  cents  on  steel  plates,  sheets, 
and  structural  steel.  The  fifth  class  rate  from  St.  Louis  to  Salt  Lake 
City  is  $1.28.  Tlie  distance  from  Denver  to  Salt  Lake  City  is  627 
miles,  the  rate  52  cents  on  iron  and  steel  bars,  plates,  and  sheets,  41 
cents  on  structural  steel,  and  the  fifth  class  rate  79|  cents. 

It  will  thus  i>e  seen  that  while  the  fifth  class  rate  is  charged  from 
St.  Louis  to  Denver,  the  rate  from  St.  Louis  to  Salt  Lake  City  is 
from  68  to  82  per  cent,  and  from  Denver  to  Salt  Lake  City  from  51 
to  (>5  i>er  cent  of  the  fifth  class  rate  between  the  same  points.  Much 
of  the  iron  and  steel  destined  to  Salt  Lake  City  passes  through  Den- 
ver en  route. 

Iron  and  steel  bars  and  plates  are  also  alleged  to  be  improperly 
classified  with  various  commodities  enumerated  in  the  petition,  and 
more  particularly  with  respect  to  certain  articles  made  from  these 
materials  or  with  which  the  manufactured  products  come  into  direct 
comi)etition.  Complainant  contends  that  by  reason  of  this  rate  ad- 
justment it  is  prejudiced  to  the  extent  that  it  has  to  pay  a  higher 
rate  upon  the  material  from  which  such  products  are  manufactured 
than  is  charged  upon  the  products  tliemselves.  The  following  table, 
filed  by  complainant,  shows  rates  on  a  number  of  such  articles  from 
Mississippi  River  points  to  Denver: 


Article. 


Wrouirhl  Inm  or  uteri  y\\'V  . . 

Weldtil  Iron  or  ««1  i-ijh- 

SeaBlfNi  iron  i»r  <>ti-t>I  pi(>«*. . . 
OMl-ln»n  |ii(H.'  •iinn*i-itutio  .. 

C'aat-lniii  pilH'tiliiiiL'« 45 

Irun  %aIVfA I         46 


Rftt«      Mtiilmvm 
per  ISO  I     carlnad 


46 


In»n  UiiU-r  lutM^ '         45 

hUt'ltlntl  r<Ml« I         45 

PijM-  M.'Ti'»*ii» 45 

Irun  ur  '^im^'i  ihiIiii  (nr  tvleicrmi'h.  trteph<  iiiv.  and  rleclnc  atrcvt  mllwayt 45 

lUllwHV  ninUTiAl 

Tunit«i>l«ii 

Trai'k  fiuiii'tilnir^ 

iit«-fl  I  ^  M^t  If  f.iMeninffii 

Kto'i  i'ri'«^tU'<t 


n.s 


I 

45      ;  4ft.U0i 

45 

45 

4l.«i 

41^  «i 

44^0Oi 

45.  «i 


H.0Oi 

ai.«i 
«iioai 

4i,«t 


22Laa 
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The  only  evidence  introduced  by  the  carriers  was  in  the  nature  of 
crossnexamination  intended  to  show  that  the  Denver  manufacturer 
can  successfully  compete  with  the  finished  article  from  the  east  The 
substance  of  this  cross-examination  was,  in  the  main,  that  as  to  many 
of  its  products  complainant  is  on  an  equality  as  to  Denver  proper 
but  can  not  reach  distributing  territory  farther  west 

The  minimum  weight  on  these  bars  and  plates  is  86,000  pounds,  but 
the  usual  loading  is  greatly  in  excess  of  the  minimum.  Frequently 
there  are  60,000  pounds  and  more  in  a  single  car.  Complainant  does 
not  object  to  a  substantial  increase  in  the  minimum  weight 

Upon  consideration  of  the  whole  record  we  find  that  the  rate  of 
63  cents  per  100  pounds  on  iron  bars,  steel  bars,  steel  plates,  steel 
she^  and  structural  steel  (not  fabricated)  is  unreasonable  and 
unduly  prejudicial.  Defendants'  present  rate  from  the  Mississippi 
River  to  Salt  Lake  City  on  iron  and  steel  bars  is  82  per  cent  of  their 
fifth  class  rate  to  the  same  point,  and  their  rate  to  Salt  Lake  City 
on  steel  plates,  steel  sheets,  and  structural  steel  (not  fabricated)  is 
68  per  cent  of  the  fifth  class  rate.  Allowing  them  similar  percent- 
ages of  the  fifth  class  rate  to  Denver,  their  rates  for  the  future  ought 
not  to  exceed  52  cents  per  100  pounds  on  iron  and  steel  bars  and  48 
cents  per  100  pounds  on  steel  plates,  steel  sheets,  and  structural  steel 
(not  fabricated). 

There  is  suggested  the  question  of  our  jurisdiction  to  enter  an  order 
because  the  lines  from  Pittsburgh  and  other  eastern  territory  of  pro- 
duction to  the  Mississippi  River  are  not  named  as  defendants.  While 
these  carriers  are  proper  parties,  they  are  not  essential  to  the  validity 
of  an  order  directed  to  a  separately  established  part  of  the  throuj^ 
charge* 

An  order  will  be  entered  accordingly. 

22  L  C.  a  Bep. 


480  INTEBSTATS  COMHEBCS  COMIOS8ION  BBPO: 


No.  3417. 
CHATTAXCX)GA  FEED  COMPANY 

V. 

ALABAMA  GREAT  SOUTHERN  RAILROAD  COMPANT. 


Bubmitied  AprU  17,  1911.    Decided  Fehnury  12,  1919. 


Rates  chargred  by  defendant  for  the  transportation  of  grain  In  anj  quaiitlty 
and  hay  In  carloada  and  less  tban  carloads  from  Cbattanooga,  Tool,  to 
CoHInavllle  and  other  points  In  AlnbMma,  found  to  be  unreaaonablc^  and 
lower  rates  prescribed  for  the  future. 

Francis  Martin  for  complainants  and  interveners. 
R.  Walton  Moore  for  defendant. 

Report  of  nns  Commission. 

Bt  the  Commission: 

The  complainants,  G.  B.  Glenn.  Miss  Sallie  Glenn,  Mrs.  A.  J. 
Glenn,  and  Harry  Winer,  are  partners  under  the  name  of  ChaiU- 
noogB  Feed  Company,  engaged  in  the  wholesale  grain  and  feed 
buBinesB  at  Chattanooga,  Tenn.  By  petition,  filed  July  25, 1910,  they 
aasail  as  unreasonable  and  unduly  discriminatory  the  rates  on  grain 
and  hay  from  Chattanooga,  Tenn.,  to  Fort  Payne,  CoUinsville,  and 
other  points  in  Alabama,  on  the  line  of  the  Alabama  Great  Soathem 
Railroad. 

By  southern  classification  grain,  in  any  quantity,  and  hay  in  car- 
loads are  rated  clais  D.  Hay  in  less  than  carloads  is  rated  fifth 
dass.  The  rates  charged  by  defendant  for  the  transportation  of 
grain  in  any  quantity,  and  hay  in  carloads,  from  Chattanooga  to 
the  points  in  question,  so  far  as  specifically  named  in  the  petition, 
are  as  follows:  To  Batelle,  a  distance  of  34  miles,  \0\  cents  per  100 
pounds;  to  Fort  Payne,  a  distance  of  51  miles.  13}  cents  per  100 
pounds;  to  Collinsville,  a  distance  of  OG  miles.  15  cents  per  100 
pounds:  and  to  Attalla.  a  distance  of  87  miles,  11  cents  per  100 
pounds.  The  rates  on  hay  in  les*^  than  carloads  are:  To  Batelle  18 
cents,  to  FoK  Payne  31  cents,  to  Collinsvillu27  cents,  and  to  Attalla 
27  (H'ntA  per  100  pounds. 

Chattanooga  is  a  junction  point  between  the  Cincinnati,  New 
Orleans  k  Texaa  Pacific  Railway  and  the  Alabanu  Great  Southern, 
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336  miles  south  of  Cincinnati,  Ohio,  and  816  miles  south  of  Louis- 
ville, Ky.  It  is  also  a  junction  point  between  the  Nashville,  Chat- 
tanooga &  St.  Louis  Railway  and  the  Alabama  Great  Southern.  The 
distance  from  Nashville  to  Chattanooga  is  151  miles. 

The  tariffs  show  that  joint  through  class  rates  applicable  on  grain 
in  any  quantity,  and  on  hay  in  carloads  and  less  than  carloads,  are 
maintained  by  defendant  and  its  connecting  lines  from  Cincinnati, 
Louisville,  and  Nashville,  via  Chattanooga,  to  all  the  destination 
points  in  question.  CoUinsviUe  may  be  taken  as  fairly  representa- 
tive of  such  points.  The  rate  on  grain  in  any  quantity  and  hay  in 
carloads  to  Collinsville  from  Cincinnati  and  Louisville  is  24  cents 
per  100  pounds,  and  from  Nashville  17  cents  per  100  pounds.  On 
the  same  commodities  the  rate  to  Chattanooga  is  21  centsi,  from 
Cincinnati  and  Louisville,  and  16  cents  from  Nashville.  On  hay  in 
less  than  carloads  the  joint  through  rate  to  Collinsville  is  52  cents 
from  Cincinnati  and  Louisville,  and  34  cents  from  Nashville;  and 
the  rate  to  Chattanooga  is  38  cents  from  Cincinnati  and  Louisville, 
and  24  cents  from  Nashville. 

It  thus  appears  that  as  to  grain  in  any  quantity  and  hay  in  car- 
loads the  rate  from  Cincinnati  and  Louisville  to  Collinsville  is  but 
little  more  than  one  and  one-half  times  the  rate  from  Chattanooga 
to  Collinsville,  whereas  the  distance  from  Cincinnati  to  Ccdlinsville 
is  over  five  times  as  great,  and  from  Louisville  it  is  more  than  four 
and  one-half  times  as  great ;  and  the  rate  from  Nashville  to  Collins- 
ville is  less  than  one  and  one-seventh  times  the  rate  from  Chatta- 
nooga to  Collinsville,  whereas  the  distance  from  Nashville  is  about 
three  and  one-third  times  as  great  It  is  also  to  be  observed  that 
as  to  grain  in  any  quantity  and  hay  in  carloads  the  rate  from  Cin- 
cinnati and  Louisville  to  Chattanooga  is  only  3  cents  less  than  the 
rate  from  those  points  to  Collinsville,  and  from  Nashville  to  Chat- 
tanooga the  rate  is  only  1  cent  less  than  from  Nashville  to  Collins- 
ville. As  to  hay  in  less  than  carloads  there  is  a  difference  in  the  rate 
in  favor  of  Chattanooga  of  14  cents  per  100  pounds  from  Cincinnati 
and  Louisville,  and  of  10  cents  per  100  pounds  from  Nashville. 

CcMnplainants  allege  that  the  rates  from  Chattanooga  are  in  them- 
selves unreasonable,  and  that  as  compared  with  the  rates  from  Cin- 
cinnati, Louisville,  and  Nashville  to  the  same  destination  points 
their  effect  is  to  subject  complainants  and  other  wholesale  dealers  in 
grain  and  hay  at  Chattanooga  to  unjust  discrimination  and  undue 
and  unreasonable  prejudice  and  disadvantage.  They  further  allege 
that  the  less-than-carload  rates  on  hay,  as  compared  with  the  car- 
load rates,  subject  small  dealers  to  unjust  discrimination  in  favor  of 
wholesale  dealers  in  that  traffic. 

At  the  hearing  the  Shelton  Grain  &  Feed  Company,  Stegall  Feed 
Company,  C.  R.  Baird  &  Company,  and  Wheeler  &  Company,  firms 
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at  CTiattanoo^a  en^ged  in  the  ^min  and  hay  businesB,  were  mllowed 
to  intfrrvene.  The  evidence  r-ubmitted  by  them  has  been  considered 
with  the  other  evidence  in  the  case,  the  same  as  though  the  inteiren- 
in^  parties  had  iK-en  original  complainants.  The  issue  involves  rates 
from  Chattanr>o^a  to  all  points  on  defendant's  line  south  of  Chatta- 
nor>ga  and  north  of  Attalla.  Though  included  in  the  petition,  Attmlla 
is  not  one  of  the  p«>int.s  to  which  rates  are  assailed  by  the  evidence. 
It  is  a  junction  point  between  the  Alabama  Great  Southern,  the 
I^ouiflville  &  Nashville,  and  the  Nashville,  Chattanooga  A  St  Louis, 
and  the  rates  are  lower  than  to  other  points  north  thereof  on  de- 
fendant's line.  The  defendant,  while  not  disputing  that  the  rate  sit- 
uation is  as  alcove  set  forth,  denies  that  the  rates  complained  of  are 
either  iinnMi.sonuhle  or  disoriminatorr. 

It  can  not  Ik?  doubted  that  Cliattanooga's  proximity  to  the  consum- 
ing fmints  in  question  makes  it  a  natural  supply  center  for  those 
I><»ints.  Hut  the  testimony  is  to  the  effi^ct  that  under  the  present  rate 
situation  (-hattanooga  merchants  are  unable  to  do  business  at  said 
|H>ints.  A  retiiil  dealer  at  Fort  Payne  testified  that  he  obtained  his 
supply  of  corn  and  fmts  from  Nashville  for  the  reason  that  he  could 
buy  from  that  point  at  a  delivered  price  cheaper  than  he  could  buy 
the  same  coninio<Iities  f.  o.  b.  Chattanooga.  He  further  stated  that 
he  had  ol>serve<I  quotations  on  hay  from  Nashville  from  AO  cents  to 
$1  per  ton  lower,  delivered  at  Fort  Payne,  than  he  could  buy  hay 
f.  o.  h.  at  (Chattanooga. 

The  testimony  of  other  witnesses  for  complainants  is  generally  to 
the  effect  that  nien*hants  at  Chattanooga  are  unable  to  sell  to  dealera 
at  the  consuming  points  in  question  because  the  rates  out  of  Chatta- 
nooga are  prohibitive;  that  under  the  existing  rate  adjustment 
dealers  at  those  |)oints,  and  at  other  points  in  the  same  territory, 
whetlier  in  carload  or  less-tlian-carload  quantities,  can  and  do  buy 
(heir  supplies  from  merchants  at  Nashville  at  delivery  prices  lower 
than  the  prict*s  at  which  Chattanooga  merchants  can  aflford  to  sell. 

As  already  indicate<l,  the  Nashville,  Chattanooga  A  St.  Louis  and 
the  liouisville  «&  Nashville  l)oth  have  connections  with  defendants 
line  at  .Vttalla,  but  shipments  of  grain  and  hay  in  carloads  from 
Ciiiciniuiti,  liOuisville,  and  Nastivillc  to  the  southeastern  markets 
p'nerally  move  via  Chattamnign.  The  practical  operation  of  the 
present  rate  adjustment  is  that  men*hants  at  Cincinnati,  Louisrille, 
and  Nashville  ship  their  grain  in  any  quantity,  and  hay  in  carloads, 
via  Chattan(H)g:i  to  the  |MMnts  here  in  question  at  a  rate  of  94  cents 
fnini  Cincinnati  ami  Ii«»uisville,  and  a  rate  of  17  cents  from  Narii« 
ville.  The  rates  into  Chattan(H>ga  are  21  cents  from  Cindnnati 
and  I>niisville,  and  ITi  inputs  frtim  Nashville,  while  the  rate  ont  of 
Chattan(N)gn  to  Collinsville,  wliich  we  again  take  as  a  representa- 
tive point  tor  the  pur]>ose  of  illustration,  is  15  cents.  The  disadvan- 
tage to  merchants  at  ChattaniH^ga  in  the  matter  of  rates  to  the 
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oonsaming  markets,  as  compared  with  merchants  at  Cincimiati, 
Louisville,  and  Nashville,  is  thus  clearly  shown.  They  all  buy 
originally  from  the  same  general  sources  of  supply,  namely,  the  pro- 
ducing centers  of  the  west  and  northwest.  As  before  shown,  the 
through  rate  on  shipments  from  Cincinnati  and  Louisville  to  Collins- 
ville  is  only  8  cents  over  the  Chattanooga  rate,  and  from  Nashville 
only  1  cent  over  the  Chattanooga  rate.  The  same  relative  situation 
is  true  of  the  rates  from  Ohio  River  crossing  other  than  those 
mentioned. 

The  tariffs  on  file  with  the  Commission  show  that  the  rates  out  of 
Chattanooga  via  other  lines  to  the  south,  namely,  the  Western  & 
Atlantic  Railway,  the  Central  of  Georgia,  and  Chattanooga  South- 
em,  to  points  of  about  the  same  distances  from  Chattanooga,  are 
considerably  lower  than  the  rates  here  complained  of.  A  few  ex- 
amples will  illustrate  the  general  situation:  The  class-D  rate  from 
Chattanooga  via  the  Western  &  Atlantic  to  Adairsville,  Ga.,  a  dis- 
tance of  68.4  miles,  is  9  cents  per  100  pounds,  whereas  the  class-D 
rate  from  Chattanooga  to  Collinsville,  a  distance  of  66  miles,  is  16 
cents  per  100  pounds;  and  via  the  Central  of  Georgia  the  rate  from 
Chattanooga  to  Lavendar,  Ga.,  a  distance  of  67.2  miles,  is  9  cents  per 
100  pounds.  On  the  Chattanooga  Southern  the  class-D  rate  from 
Chattanooga  to  Blue  Pond,  Ala.,  a  distance  of  69  miles,  is  11  cents 
per  100  pounds.  These  rates  apply  on  both  grain  and  hay  in  any 
quantity,  except  as  to  the  Central  of  Georgia,  where  hay  in  less  than 
carloads  is  not  included.  The  Chattanooga  merchants  do  a  large 
business  in  the  territories  served  by  those  lines.  Complainants 
insist  that  the  rates  to  the  points  on  the  Alabama  Great  Southern 
should  be  upon  the  same  relative  basis. 

The  defendant  contends  that  the  rates  of  the  Western  &  Atlantic, 
Central  of  Georgia,  and  Chattanooga  Southern  are  to  a  greater  or 
less  extent  under  the  control  of  the  states  of  Georgia  and  Alabama, 
and  that  the  rates  out  of  Chattanooga  to  points  on  those  lines  are 
influenced,  if  not  largely  dominated,  by  that  fact.  It  is  accordingly 
insisted  that  a  comparison  of  those  rates  with  the  rates  under  attack 
should  not  be  regarded  as  of  material  importance.  On  the  question 
of  state  control  and  its  probable  effect  the  record  is  not  definite  or 
clear;  but  whatever  the  fact  may  be,  it  does  not  appear  that  the 
conditions  in  this  respect  differ  materially  as  between  the  lines  re- 
ferred to  and  the  Alabama  Great  Southern.  In  other  words,  if  it  be 
true  that  the  rates  out  of  Chattanooga  to  points  on  the  lines  of 
Western  &  Atlantic,  Central  of  Georgia,  and  Chattanooga  Southern 
are  influenced  by  the  fact  that  local  rates  on  the  same  lines  are  sub- 
ject to  state  control,  no  satisfactory  reason  is  shown  why  the  same 
result  would  not  obtain  as  to  the  Alabama  Great  Southern,  whose  line 
pflflses  through  portions  of  both  said  states.    The  Western  &  Atlantic 
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is  leased  and  operated  by  the  Nashville,  Chattanooga  A  St  Louis,  and 
the  rates  are  published  by  the  latter  line. 

The  rates  complained  of  have  been  in  effect  without  material 
change  for  many  years,  and  of  course  that  fact  is  of  weight  in  favor 
of  the  view  that  they  are  reasonable.  It  is  doubtless  true,  also,  that 
the  rates  are  adjusted  with  reference  to  rates  to  other  points  on 
defendant's  line,  for  which  reason  it  is  urged  that  any  reduction  in 
them  would  affect  the  entire  adjustment  and  would  be  productive  of 
complaints  from  other  junction  points.  That  these  matters  are  of 
importance  and  entitled  to  careful  consideration  is  not  disputed. 
It  is  explained  that  the  reason  for  the  less-than-carload  rate  on  hay, 
and  not  on  grain,  is  that  hay  weighs  only  one-third  as  much  as 
grain  and  occupies  twice  the  space,  so  that  for  the  same  amount  of 
car  space  the  revenue  on  grain  is  much  greater  than  on  hay.  The 
distinction  appears  to  have  been  in  force  for  many  years. 

The  evidence  shows  that  in  the  division  of  the  joint  through  rate 
from  the  Ohio  River  crossings  and  from  Nashville,  via  Chattanooga, 
to  the  points  in  question  the  share  of  the  Alabama  Great  Southern  is 
generally  the  equivalent  of  and  sometimes  more  than  its  local  rates 
out  of  Chattanooga  to  the  same  points.  According  to  defendant^ 
testimony,  on  a  shipment  from  Cincinnati,  Louisville,  or  Cairo  to 
Collinsville  out  of  the  through  rate  of  24  cents,  the  Alabama  Great 
Southern  gets  15  cents  for  a  haul  of  GC  miles,  and  the  connecting  car- 
rier or  carriers  get  0  cents  for  a  haul  of  33G  miles  if  from  Cincinnati, 
or  316  miles  if  from  Louisville,  or  446  miles  if  from  Cairo;  and  on  a 
shipment  from  Na.shville  to  Collinsville  out  of  the  through  rate  of 
17  cents  the  Alabama  Great  Southern  gets  15  cents  for  a  haul  of  66 
miles  and  the  originating  carrier  gets  2  cents  for  a  haul  of  151  miles. 
In  other  words,  the  Alabama  Great  Southern  demands  its  full  loral 
out  of  the  joint  rate  on  the  through  shipments  from  the  Ohio  River 
crossings  or  from  Nashville.  And  as  to  Valley  Head,  which  is  one 
of  the  points  here  involved,  40  miles  distant  from  Chattanooga,  it 
appears  that  the  Alabama  Great  Southern  gets  half  of  the  through 
rate  of  24  cents  from  the  Ohio  River  crossings,  whereas  its  local  rate 
out  of  Chattanooga  is  lOJ  cents. 

In  the  testimony  of  record  objection  is  made  to  the  existence  at 
Nashville  of  what  is  termed  a  rcshipping  or  rebilling  privilege  under 
which  grain  and  hay  moving  from  Ohio  and  Mississippi  river  crohA- 
ings  through  Nashville  may  be  unloaded  at  that  point  and  held  for  a 
given  length  of  time  and  then  reshippe<l  on  at  the  throu^  rate  from 
point  of  origin  to  destination.  This  privilege,  it  is  stated,  operates  lo 
the  undue  advantage  of  Nashville  merchants  and  to  the  disadvantage 
of  merchants  at  Chattanooga,  where  no  such  arrangement  mtta. 
There  is  no  attack  in  the  petition,  however,  upon  the  rebilling  ar- 
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F.  C.  Baird  for  Bessemer  &  Lake  Erie  Railroad  Company. 

R.  Walton  Moore  and  E.  C.  Blanchard  for  Virginia  &  South- 
western Railway  Company;  Cincinnati,  New  Orleans  &  Texas  Pacific 
Railway  Company:  and  others. 

Report  of  the  Commission. 

Lane,  Commissioner: 

This  case  involves  the  reasonableness  of  new  individual  and  joint 
rates  and  charges  for  the  transportation  of  iron  and  steel  articles, 
as  well  as  the  regulations  and  practices  affecting  such  rates  and 
charges,  as  published  in  the  following-named  tariffs  filed  with  this 
Commission  to  become  effective  November  1,  1911 : 

Baltimore  &  Ohio  Railroad  Company,  supplement  No.  12  to 
I.  C.  C.  No.  9716;  Bessemer  &  Lake  Erie  Railroad  Company,  I.  C.  C. 
No.  258;  Erie  Railroad  Company,  I.  C.  C.  No.  A-4423;  Lake  Shore 
&  Michigan  Southern  Railway  Company,  supplement  No.  26  to 
I.  C.  C.  No.  A-2613;  Grand  Trunk  Railway  system,  supplement  No. 
17  to  L  C.  C.  No.  871 ;  New  York,  Chicago  &  St.  Louis  Railroad  Com- 
pany, I.  C.  C.  No.  3139;  Michigan  Central  Railroad  Company, 
I.  C.  C.  No.  4041 ;  Pennsylvania  Railroad  Company,  J.  J.,  I.  C.  C. 
No.  294;  Pennsylvania  Company,  I.  C.  C.  No.  F-341;  Pittsburgh, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company,  I.  C.  C.  No. 
P-352;  Pittsburgh  &  Lake  Erie  Railroad  Company,  supplement  No. 
6  to  L  C.  C.  No.  1382;  J.  F.  Tucker,  agent,  L  C.  C.  No.  274;  Wabash 
Railroad  Company,  I.  C.  C.  No.  2879;  Wabash  Pittsburgh  Terminal 
Railway,  West  Side  Belt  Railroad,  supplement  No.  7  to  L  C.  C.  No. 
130;  Pennsylvania  Company,  supplement  No.  28  to  I.  C.  C.  No. 
F-218;  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Railway  Com- 
pany, supplement  No.  29  to  I.  C.  C.  No.  P-191 ;  Pere  Marquette  Rail- 
road Company,  I.  C.  C.  No.  2729  (effective  November  6,  1911) ; 
Norfolk  &  Western  Railway  Company,  supplement  No.  15  to  L  C.  C. 
No.  3454;  Chesapeake  &  Ohio  Railway  Company,  supplement  No.  8 
to  I.  C.  C.  No.  4658 ;  and  Pittsburgh,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company,  supplement  No.  30  to  I.  C.  C.  No.  P-191. 

By  orders  of  this  Commission  the  effective  date  of  these  tariffs 
was  postponed  until  February  29,  1912. 

On  this  matter  being  called  for  hearing  the  defendants  presented 
one  witness,  who  frankly  said  that  he  did  not  presume  to  defend  the 
case  entirely.  No  briefs  have  been  filed,  and  the  case  has  practically 
gone  by  default.  In  view  of  the  insufficiency  of  the  evidence  pre- 
sented to  sustain  the  reasonableness  of  the  advanced  rates  proposed 
herein,  the  Commission  will  order  the  maintenance  of  the  present 
rates. 
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No.  3920. 
INTERNATIONAL  AGRICULTURAL  CORPORATION 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY  ET  AL. 


HubmiUcd  January  10,  1912.    Decided  February  5,  191$. 


Prosont  rntcK  for  the  tnin»<rM»rtatioD  of  sulphuric  add  In  carloada  from  Goppcr- 
lilll,  T«*nii.,  to  cortjiln  iNiints  In  North  Carolina.  South  Carolina,  Oeorsla, 
and  Florida.  ftmiKl  to  he  unreasonable,  and  lower  maximum  rates  pf«- 
fkTibtHl  for  the  future.    Reiw ration  awarded. 

W/iite  it  Cme^  C.  A.  Severance^  C.  J.  Fay^  and  /.  S.  Olds^  for  com- 
plainant 
li,  Walton  Moore  and  F.  W.  Gwathmey  for  defendants. 
J.  N.  /inim/rU  for  lioiiisvillo  &  Nu.shville  Railroad  Company. 

Report  of  the  Commission. 

PKorri;',  Chairm/in: 

The  complainant  is  en^ged,  amnnp  otiior  things,  in  the  manufac- 
ture and  distribution  of  fertilizer  throughout  the  south  and  south- 
east. In  the  prosecution  of  this  enterprise  it  uses  large  quantities 
of  sulphuric  acid,  which  it  obtains  at  Copperhill,  Tenn.,  a  station 
upon  the  T>ouisville  &  Nashville  Railroad.  Its  complaint  is  that  the 
ratios  cxnrtiMl  by  the  <lefendant<i  for  the  transportation  of  this  oom- 
moditv  nre  unreasonable  and  discriminatory. 

The  principal  ingredients  used  by  the  complainant  in  the  manu- 
facture of  its  fertilizer  are  phosphate  rock  and  sulphuric  acid.  The 
phosphate  rock  can  l>o  obtained  either  in  South  Carolina,  Florida, 
or  Tenneswe.  It  was  said  that  the  South  Carolina  rock  was  only 
used  in  the  vicinity  of  rharle>ton,  near  the  locality  where  it  is  found, 
but  that  the  Florida  nnk  and  the  Tennessee  rock  competed  freely 
tlirouphout  the  whole  south. 

In  the  manufacture  of  fertilizer  the  rock  is  ground  and  combined 
with  sul|)huric  acid  in  equal  parts,  the  process  being  known  as 
'^  acidulating  "  the  rock,  and  the  product  designated  as  acid  phosphate. 
The  cost  of  manufacture,  not  including  the  cost  of  the  materials,  is 
appn)ximately  $-*)  per  ton.  This  process  of  acidulation  can  be 
carried  on  wherever  the  rock  and  the  sulphuric  acid  can  be  moat 
cheaply  and  conveniently  brought  together. 

The  fertilizer  itself  is  manufacturcil  by  adding  to  the  acid  phos- 
phate (vrtain  other  ingredients  which  are  necessary  to  give  to  the 
fertilizer  the  proper  qualities,  but  which  are  insignificant  in  bulk 
as  compared  with  the  rock  and  the  sulphuric  acid.    These  substanoes 
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are,  for  the  most  part,  potash  or  nitrate  of  ammonia,  which  are 
brought  in  from  abroad,  and  the  offal  of  slaughter  houses  known  as 
tankage,  which  is  obtained  in  this  country. 

Throughout  the  south  what  is  known  as  mixing  is  practiced.  The 
local  dealer  buys  the  acidulated  rock  and  adds  to  it,  in  such  propor- 
tions as  he  sees  fit,  the  other  ingredients.  This  can  be  done  with 
comparatively  inexpensive  machinery,  and  the  product  is  substan- 
tially as  good  as  the  ordinary  commercial  fertilizer;  indeed,  it  is,  to 
every  intent,  commercial  fertilizer.  These  mixing  operations  are 
carried  on  quite  extensively  at  many  points  in  the  south. 

The  sulphuric  acid  used  in  the  south  has  been  until  recently  maijuly 
produced  from  iron  pyrites.  Suitable  pyrites  is  found  at  one  or 
two  places  in  the  United  States,  but  the  bulk  is  imported  from  Spain. 

For  the  manufacture  of  sulphuric  acid  from  pyrites  a  somewhat 
expensive  plant  is  required.  To  produce  10,000  tons  of  50-degree 
acid  yearly  requires  an  investment  of  from  seventy-five  to  eighty 
thousand  dollars.  The  testimony  shows  that  the  cost  of  producing 
50-degree  acid  in  a  plant  of  this  size  is  about  $4.50  per  ton.  It  is 
probable  that  when  produced  upon  a  larger  scale  the  cost  is  some- 
what less. 

As  a  rule,  sulphuric  acid  is  manufactured  from  pyrites  at  the  point 
where  it  is  intended  for  use.  Generally,  the  whole  process  of  manu- 
facturing the  fertilizer  is  conducted  at  one  plant,  although  sometimes 
the  plant  is  merely  used  for  the  acidulation  of  the  rock. 

Sulphuric  acid  in  the  past  has  been  produced  from  iron  pyrites,  to 
a  limited  extent,  at  Grasselli,  near  Birmingham,  Ala.  Some  sulphuric 
acid  has  also  found  its  way  from  Kansas  and  Missouri,  where  it  is 
produced  in  the  process  of  mining  zinc;  but  of  late  yeare  only  a 
limited  quantity  has  been  derived  from  this  source. 

Extensive  copper-smelting  operations  are  conducted  by  the  Ten- 
nessee Copper  Company  at  Copperhill  and  Ducktown,  Tenn.,  located 
upon  the  Louisville  &  Nashville  Railroad.  That  company,  finding 
itself  under  the  necessity  of  consuming,  in  some  way,  the  sulphur 
fumes  which  were  thr#)wn  off  in  its  operations  and  which  were 
destroying  vegetation  in  that  vicinity,  began  to  convert  these  fumes 
into  sulphuric  acid  and  had  so  far  perfected  its  operations  that  in 
the  early  part  of  1908  it  was  producing  that  article  in  very  consid- 
erable quantities.  About  that  time  one  Chisholm  entered  into  a 
contract  with  the  Tennessee  Copper  Company  to  take  its  product 
of  sulphuric  acid  of  the  strength  of  GO  degrees  for  something  over 
$5  per  ton.  Having  made  this  contract,  he  proceeded  to  erect  in  the 
south  two  factories  for  the  acidulation  of  phosphate  rock  and  the 
manufacture  of  fertilizer. 

The  complainant  corporation  was  organized  in  1909  with  a  view, 
apparently,  to  taking  over  this  contract  for  sulphuric  acid  with  the 
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Copperhill  company.  It  paid  for  the  contract  and  the  two  plants 
the  sum  of  $1,000,000,  the  plants  being  appraised  at  $300,000  and  the 
contract  being  carried  as  an  asset  of  $700,000. 

In  the  acidulation  of  phosphate  rock  acid  is  used  at  50-degree 
strength.  The  complainant  adds  one-fifth  water  to  the  acid  as 
shipped  from  Copperhill  before  using  it  for  the  purpose  of  acidula- 
tion. The  price  of  this  acid  reduced  to  a  50-degree  basis  is  therefore 
slightly  over  $4  at  Copperhill,  which  is  something  less  than  the  cost 
of  acid  from  pyrites  at  the  seacoast. 

In  manufacturing  acid  from  pyrites  at  interior  points  the  pyrites 
must  be  freighted  by  rail  from  the  port  of  import  to  the  interior 
destination,  and  tlie  cost  of  the  acid  at  the  interior  point  is  increased 
by  the  amount  of  the  freight  on  the  pyrites.  One  ton  of  pyrites,  con- 
taining the  ordiiuiry  quantity  of  sulphur,  makes  something  over  two 
tons  of  sulphuric  ncid,  so  that  the  cost  per  ton  of  acid  from  pyrites 
increases  as  the  coast  is  receded  from  by  about  one-half  the  freight 
per  ton  on  pyrites  to  the  interior  point. 

The  cost  of  sulphuric  acid  to  the  complainant  at  any  point  is  the 
price  at  Cop|>erhiIl  plus  the  freight  from  C<)pi)erhill.  The  cost  of 
sulphuric  acid  to  the  competitor  of  the  complainant  is  the  cost  of  pro- 
ducing it  at  the  si*aro4ist  plus  the  rate  upon  the  pyrites  for  its  manu- 
facture. The  cost  of  phosphate*  rock  at  a  given  point  is  approxi- 
mately the  same  to  the  complainant  and  to  its  competitor.  AVhether 
tlie  complainant  or  its  competitor  can  produce  acidulated  rock  at 
the  lower  figure  depends  therefore  upon  the  rate  imposed  upon  sul- 
phuric acid  from  Copperhill  as  compared  with  the  rate  on  pyrites 
from  the  port  of  import.  The  complainant  insists  that  its  rates  on 
the  acid  are  higher  than  those  on  pyrites,  and  that  this  is  an  unjust 
discrimination,  and  it  further  insists  that  the  acid  rates  are  unrea- 
sonable considered  in  and  of  themselves. 

The  complainant  specitii*>*  certain  points  in  tlie  south  to  which  it  has 
shipped  or  will  in  the  immediate  future  desire  to  ship  sulphuric  acid 
from  Cop|>erhill.  The  following  table  names  these  points,  giving 
the  short-line  mileage,  the  present  rate  and  rate  per  ton-mile,  and  the 
rate  asked  for  by  the  complainant  with  the  rate  per  ton-mile: 


I'olnlflL 


I 


AUteii*.  ti* 

AulpirUl,  <sA 

Columbia.  S.  C       . . 

DuMill.  4iA 

UreviiMllc.  S.  (V 

llArt^Tllle.  S  1" 

LaUfftJitrr.  S.  (' 

Mai'oii.it*    

SavAiiiiah.  4t« 

Miiaruiiburv.  4.  t' 

WlUuB.N.C 


l*rt»i'nt  fml«». 
Pirr^hiirl       I'vr  U»n- 

lUlcaukcd. 

Uwiire 

Ptorahurt 

IVr  too* 

tuu. 

luilr. 

ton. 

Blto. 

Onl. 

QmL 

i> 

C  liu 

.UIOH 

•Z.0O 

.0077ft 

»6 

3  Ui 

UUM.' 

2tt 

.ODOB 

«W 

4  UU 

.OU^n 

r.T.% 

.OOtTS 

sr 

3.  Ml 

.UIW17 

2.» 

.UOdP 

SK 

1  W 

UllW 

2.W 

00744 

M» 

4.i'. 

UKS 

LOO 

oofiie 

«Jh 

4.fiU 

una 

2.T& 

.00074 

JTS 

2  CS 

UUI70 

100 

.oons 

449 

l.-Jf. 

.wca 

2.  SO 

.ODOM 

auft 

4.UI 

.uisn 

lao 

.OD»lf 

&&6 

*•*! 

tty7«6 

&0i 

.OOMI 

Lca 


INTEBNATIONAL  AGRICULTURAL  CORPORATION  V.  L.  A  N.  B.  R.  CO.    491 

The  following  table  states  certain  points  with  the  same  information 
to  which  the  complainant  would  desire  to  make  shipments  provided 
a  rate  were  established  under  which  that  could  be  profitably  done: 


Points. 


Coluoibue.  Oa 

Brunswick,  Oft  . . . 
Charleston.  S.  C. 
Jftcksonvillc,  Fla. 
Wilmington.  N.  C 


MUeagu. 

Present  rates. 

Rates  1 

Per  short 

Per  ton- 

Per  short 

ton. 

mile. 

ton. 

OenlB. 

303 

$5.70 

.01881 

12.00 

460 

5.46 

.01184 

2.50 

494 

6.65 

.01346 

2.60 

514 

6.45 

.01060 

2.60 

568 

7.26 

.01276 

2.60 

Per  ton- 
mile. 


Cent*. 
.00660 
.00643 
.00506 
.0(M86 
.00440 


We  are  asked  by  the  complainant  to  establish  reasonable  rates  to  the 
points  named  in  both  tlie  above  tables. 

The  complainant  insists,  as  already  suggested,  that  the  rates  on 
sulphuric  acid  should  be  made  to  correspond  with  those  on  pyrites. 
This  the  defendants  resist  upon  the  ground  that  even  if  the  two 
commodities  are  competitive  to  such  a  degree  that  the  rates  if  vol- 
untarily made  should  correspond,  still  the  rates  on  pyrites  in  this 
southern  territory  are  not  voluntary  and  must  not  be  taken  as  the 
standard  of  comparison. 

The  case  shows  that  the  only  use  to  which  pyrites  is  put  in  this 
southern  territory  to  any  considerable  extent  is  the  manufacture  of 
sulphuric  acid.  Since  the  pyrites  used  for  this  purpose  is  almost 
entirely  of  foreign  origin,  it  can  be  owned  more  cheaply  at  the  coast 
ports  than  at  interior  points. 

While  the  phosphate  rock  of  Tennessee  is  located  in  the  interior 
and  not  accessible  to  water  transportation,  that  of  Florida  is  vir- 
tually upon  the  ocean,  and  this  fact  tends  to  give  it  a  better  rate, 
mile  for  mile,  to  coast  points  than  to  interior  destinations. 

The  fact  that  both  the  sulphuric  acid  and  the  phosphate  rock  can 
be  obtained  cheaper  at  the  coast  than  at  the  interior  has  tended  to 
build  up  the  manufacture  of  fertilizers  at  the  coast,  although  this 
tendency  is  neutralized  by  the  fact  that  the  cost  of  distribution  is 
often  greater. 

For  the  purpose  of  stimulating  the  production  of  fertilizer  at  in- 
terior points  and  reducing  the  cost  to  the  farmer,  the  railroad  com- 
mission of  Georgia  many  years  ago  established  low  rates  upon 
pyrites  between  Georgia  points.  The  state  commission  rate  from 
Brunswick  to  Atlanta  is  $1.84  per  net  ton  for  a  distance  of  275  miles. 

Pyrites  is  usually  imported  in  cargo  lots  and  can  therefore  be 
brought  in  through  almost  any  of  the  southern  ports.  The  handling 
of  fertilizer  is  an  important  part  of  the  traflSc  of  many  southern 
lines,  running  in  some  cases  as  high  as  15  per  cent  of  the  total  freight 
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revpiiiios.  Naturally,  different  lines  desired  to  protect  th«r  trmffic 
and  rosiK'ctive  industries,  and  were  compelled  in  order  to  do  this  to 
nuike  rates  through  other  ports  and  to  various  points  corresponding 
with  the  Brunswick-Atlanta  rate. 

The  defendants  urge  that  all  these  pyrites  rates  in  the  south  are 
but  a  reflection  of  this  original  rate  and  that  they  are  all  unduly  low. 
It  s(H*nis  apparent  that  these  rates  have  been  the  product  of  active 
competition  to  such  an  extent  that  they  are  not  in  a  sense  voluntary. 
They  should  hardly  be  used  as  standards  of  comparison  in  estaUiflh- 
ing  rates  on  sulphuric  acid,  nor  should  carriers  be  required  to  main- 
tain loss  than  reasonable  rates  for  the  purpose  of  putting  the  rates  on 
sulphuric  acid  upon  a  parity  in  all  cases  with  rates  upon  pyrites.  If 
a  particular  case  should  arise  where  the  same  carrier  was  unduly 
discriminating  between  these  two  commodities,  that  should  be  dealt 
with  by  itself. 

I'he  real  ({uestion  before  us  is  upon  the  reasonableness  of  these 
sulphuric  arid  rates.  We  have  already  seen  that  the  ingredients  out 
of  which  this  fertilizer  is  manufactured  can  lie  brought  together  at 
almost  any  point.  New  plants  are  beiixg  frequently  established,  and 
under  the  circumstamvs  we  must  fix  rates  on  this  commodity  which 
are  fair,  having  reference  mainly  to  the  length  of  the  haul  and  the 
cost  of  the  service,  and  under  these  rates  the  various  contending 
interests  nuist  operate. 

Sulphuric  acid  is  transported  in  tank  cars  which  contain  from  50 
to  ru\  tons.  The  ret^ords  of  the  Southern  Uailwav  sliow  that  the  aver- 
»ge  loading  upon  that  line  has  been  about  43  tons,  but  this  loading 
will  Ih?  increasi'il  in  tlie  fiitun*. 

These  cars  iwv  mainly  owned  by  the  complainant,  and  in  the  future 
practically  all  the  e<]uipment  used  will  be  provided  by  it  either  by 
ownership  or  by  lease.  The  various  carriers  pay  to  the  complainant 
for  tiie  use  of  this  i>(]uipment  tliree- fourths  of  1  cent  per  mile  in  both 
diret'tions. 

The  cars  an'  invariably  returned  empty.  It  was  said  that  special 
expeilitifui  was  rtsjuired  in  the  hantlling  of  this  traffic,  but  whatever 
necessity  of  that  kind  has  existed  in  the  past  has  been  due  mainly 
to  lack  of  equipment,  and  the  indications  are  that  this  same  trouble 
will  not  l)e  ex|HTienced  in  tiie  future.  We  do  not  fix  these  rates  upon 
the  theory  that  this  tniltic  rtNiuin's  an  expedited  service,  and  the 
defendants  should  not  fin*!  requireil  to  give  it  that  service. 

The  mt»vemont  is  uniform.    Somewhat  less  sulphuric  acid  is  pro- 

dui*td  duriuir  the  summer  than  during  the  other  months  of  the  year, 

for  some  n^astm.  but  the  quantity  which  will  be  offered  for  shipment 

is  known  with  substantial  accuracy  from  week  to  week,  and  from 

dav  to  day. 
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Liability  to  loss  and  damage  is  extremely  small ;  nor  does  it  appear 
that  there  is  any  danger  of  damage  to  the  carriers'  property  from 
leakage  or  otherwise.  The  volume  of  this  traffic  is  comparatively 
large,  being  at  the  present  time  nearly  260,000  tons  per  year,  with  a 
considerable  prospective  increase.  On  the  whole,  the  movement  of 
this  acid  affords  the  carriers  a  very  desirable  business. 

There  has  been  a  good  deal  of  negotiation  between  the  complainant 
and  the  various  defendants  looking  to  the  establishment  of  rates 
upon  this  commodity.  As  a  result  of  the  discussion  the  carriers  seem 
finally  to  have  taken  the  position  that  rates  on  sulphuric  acid  should 
be  substantially  the  same  as  the  fertilizer  rate,  upon  the  theory, 
apparently,  that  the  completed  fertilizer  comes  into  competition  with 
the  acid. 

To  this  idea  we  can  not  subscribe.  So  far  as  the  case  shows,  fer- 
tilizer does  not  compete  with  sulphuric  acid  nor  is  it  manufactured 
at  the  point  where  this  acid  originates.  The  value  of  the  fertilizer 
distributed  throughout  the  south  is  from  $15  to  $20  per  ton  at  the 
plant.  The  value  of  this  sulphuric  acid  is  $5  per  ton  at  the  point  of 
origin.  It  is  strictly  a  raw  material  and  we  think  that  distinctly 
lower  rates  should  be  applied  for  the  transportation  of  these  com- 
modities fi'om  the  point  of  origin  to  point  where  they  are  finally  used 
than  that  upon  the  manufactured  fertilizer. 

The  value  of  sulphuric  acid  at  Copperhill  is  about  the  same  as  the 
value  of  phosphate  rock  in  Tennessee  or  in  Florida  at  the  mine,  and 
there  is  no  apparent  reason  why  substantially  the  same  rate  of  trans- 
portation ought  not  to  be  applied.  The  loading  of  sulphuric  acid  is 
heavier  than  that  of  the  rock,  but,  upon  the  other  hand,  the  tank  car 
always  returns  empty,  while  the  box  car  in  which  the  phosphate  rock 
is  transported  may,  and  perhaps  usually  does,  take  a  return  load. 

The  carriers  object  that  their  rates  in  the  south  upon  phosphate 
rock  ought  not  to  be  made  the  standard  by  which  to  fix  reasonable 
rates  upon  this  acid,  since  those  rates,  owing  to  the  locality  in  which 
phosphate  rock  is  found,  have  been  in  all  parts  of  the  south  highly 
competitive,  and  this  seems  to  be  true.  We  found  in  examining  rates 
from  the  Tennessee  mines  to  points  in  central  freight  association 
territory  that  rates  to  the  north  upon  this  particular  commodity  were 
often  higher  than  those  to  the  south,  although  the  general  level  of 
rates  was  lower.  There  is  much  force  in  the  contention  that  the 
rates  to  be  fixed  upon  sulphuric  acid  from  Copperhill  to  these  points 
in  the  south  may  well  be  somewhat  higher  than  those  now  in  effect 
for  the  movement  of  phosphate  rock  into  this  same  territory. 

Upon  careful  consideration,  we  are  of  the  opinion  that  the  rates 
nnmed  in  the  table  following  are  reasonable  for  the  transportation 
of  sulphuric  acid  in  carloads  from  Copperhill,  Tenn.,  to  the  points 
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named,  and  ought  not  to  be  exceeded.    These  rates  are  for  a  net 
ton  of  2,000  pounds,  minimum  carload  40  tons. 

FkOM   CoKPCKUIIX,  TElf9. 


To- 

lUtepernet 
too. 

A  theniL  (f  a 
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2.80 
166 
2.  SO 
2.60 
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It  will  be  noted  that  the  Commission  has  declined  to  reduce  the 
present  rate  to  Savannah,  (la.,  and  has  cstabli.shed  rates  to  Bruns- 
wick, Charleston,  Jacksonville,  and  Wilmington,  considerably  higher 
than  those  prayed  for  by  the  complainant.  These  points  are  all  upon 
the  coast.  Their  distance  from  Copperhill  exceeds  that  to  interior 
points  to  which  the  complainants  concede  the  propriety  of  a  higher 
rate.  The  demand  for  the  lower  rate  is  based  upon  the  idea  that  sul- 
phuric acid  from  Cop|)erhill  can  not  compete  with  sulphuric  acid 
from  pyrites  at  these  points  uiK>n  what  would  otherwise  be  a  normal 
rate,  and  that  we  sliould  therefore  establish  a  rate  sufficiently  low  lu 
permit  of  such  comjietition. 

While  carriers  in  the  past  have  often  adopted  this  policy  in  the 
naming  of  their  hites,  and  while  this  Commission  might  perhaps 
under  the  same  circumstances  require  the  maintenance  of  such  rates 
when  once  voluntarily  established,  we  do  not  feel  that  we  can  con- 
sistently initiate  rates  upon  this  theory.  \s  already  said,  these  differ- 
ent manufacturers  of  fertilizer  and  the  different  localities  interested 
should  l)e  given  a  fair  and  just  rate,  having  reference  largely  in  this 
case,  to  the  a)st  of  the  service,  and  should  be  allowed  to  enjoy  what- 
ever advantage  of  location  they  may  possess. 

The  complainant  asks  reparation  on  account  of  certain  shipntenta 
made  in  the  past  upon  which  the  present  or  higher  rates  were  charged. 

The  case  discloses  that  this  complainant  has  been  in  active  negotia- 
tion with  the  defendants  for  a  reduction  of  these  rates  ever  since  it 
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began  the  transportation  of  sulphurie  acid  from  CSopperhill.  Some 
of  the  rates  have  been  already  reduced  and  others,  as  we  understand 
the  testimony,  are  confessedly,  from  the  carrier's  standpoint,  too 
high.  We  think  that,  under  the  circumstances,  it  must  be  held  that 
the  rates  charged  have  been  excessive  in  so  far  as  they  exceeded  those 
rates  now  found  by  us  to  be  reasonable,  and  reparation  will  be 
awarded  accordingly. 

If  the  parties  agree  as  to  the  amount  of  reparation  due  under  the 
above  findings  and  stipulate  to  that  amount,  orders  will  be  issued 
permitting  and  directing  payment.  Otherwise,  the  complainant  may 
apply  for  a  further  hearing  upon  that  branch  of  the  case.  An  order 
will  at  once  be  issued  establishing  the  rates  found  to  be  reasonable. 
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No.  1239. 

TRAFFIC   BUREAU,  MERCHANTS'  EXCHANQE  OF  ST. 

LOUIS, 

V. 

CHICAGO,   BURLINGTON   &  QUINCY   RAILROAD   COM- 
PANY. 


No.  1240. 
SAME 

V. 

MISSOURI  PACIFIC  RAILWAY  COMPANY. 


No.  1241. 
SAME 

V. 

CHICAGO,  ROCK   ISLAND  &  PACIFIC  RAILWAY  COM 

PANY. 


No.  12G3. 
SAME 

V. 

ST.  LOUIS  &  SAN  FRANCISCO  RAILROAD  COMPANY. 


No.  1207. 

S^VME 

I". 

MISSOURI.  KANSAS  &  TEXAS  RAILWAY  COMPANY. 


BubmUted  On-rmber  16,  1911.    DeeUrd  Frhruary  5.  lilt. 


1.  Comiiiprrlnl  Flpvatinn  nnd  iranHimrtalltm  elevation  of  grain  deflMd  sad  dl>- 
iMiswM.  iiiitl  the  o|ilnloii  pxprenseil  Hint  Ibe  deciatooa  of  tlw  8u|Mii« 
Court  III  the  DiffvnUtHgk  and  Updike  owei  refer  to  truuportatlaa 
clevatloo. 
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2.  A  railroad  has  do  right,  under  the  pretext  of  a  transfer  which  it  does  not 
require,  to  furnish  a  grain  dealer  oommercial  elevation  or,  what  amounts 
to  the  same  thing,  to  pay  through  an  elevation  allowance  for  the  com- 
mercial elevation  of  his  grain,  and  if  it  does  so  it  must  accord  the  same 
privilege  or  make  the  same  payment  to  other  persons  and  at  other  points. 

8.  Gonsidering  the  Diffenhaugh  and  Updike  cases  together,  as  applied  to  the 
general  subject  of  elevation  and  transfer  in  transit,  the  Ck>mmi88iOD 
concludes  that  it  was  the  intention  of  the  Supreme  Court  to  hold  that 
whatever  might  be  the  case  if  a  railroad  saw  fit  to  confine  its  payment 
to  elevation  actually  required  in  the  transportation  of  the  grain,  it  must, 
when  it  makes  this  allowance  to  one  elevator  under  such  circumstances 
as  to  give  that  elevator  payment  for  commercial  elevation,  extend  the 
same  privilege  to  all  other  elevators  similarly  situated  at  that  point 

4.  Present  orders  in  these  cases  struck  off  and  new  orders  entered  requiring 
defendants  not  to  exceed  three-fourths  of  1  cent  per  100  pounds  in  the 
payment  of  elevation  or  transfer  allowances  at  the  Missouri  River,  and 
to  confine  that  payment  to  grain  actually  passing  through  the  elevators 
in  ten  days. 

/.  C.  Lincoln  for  complainant. 
W.  T.  Comelison  for  Peoria  Board  of  Trade. 
Frank  Uagerman  for  Kansas  City  and  St.  Joseph  elevator  in- 
terests. 

ir.  .1/.  Hopkins  for  Chicago  Board  of  Trade. 
T.  L,  Goemann  for  Toledo  Produce  Exchange. 

E.  R.  Smith  for  Omaha  Grain  Exchange. 

F.  B.  M'arwick  for  St.  Joseph  Board  of  Trade. 
H.  G.  Wilson  for  Kansas  City  Board  of  Trade. 

E.  E,  Williamson  for  Cincinnati  Receivers'  &  Shippers'  Association. 

.V.  S.  Brown  for  Wabash  Railroad  Company. 

T,  J,  Norton  for  Atchison,  Topeka  &  Santa  Fe  Railway  Company. 

Ralph  M,  Shaw  for  Chicago  Great  Western  Railroad  Company; 
Chicago  &  Alton  Railroad  Company;  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company;  and  Kansas  City  Southern  Railway  Com- 
pany. 

C.  C.  Wright  for  Chicago  &  North  Western  Railway  Company. 

SUPPLEMSNTAL  RePOST  OF  THE  COMMISSION. 

Prouty,  Chairman: 

The  alK)ve  cases  involve  an  alleged  discrimination  by  the  defend- 
ants against  St.  Ix)uis  as  a  grain  market,  as  compared  with  rival 
markets  upon  the  Missouri  River,  worked  by  the  payment  of  a  so- 
called  elevation  allowance  of  three-fourths  of  a  cent  per  100  pounds 
at  the  Missouri  River.  The  matter  has  already  been  once  passed 
upon  in  the  original  report  of  the  Commission,  14  I.  C.  C.  Rep.,  317, 
which  may  l>e  referred  to  for  a  fuller  statement  of  the  facts. 

In  brief,  the  Commission  there  found  that  the  defendants  trans- 
ported grain  from  the  fields  of  production  west  of  the  Missouri 
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River  through  the  Missouri  River  markets  to  St  Louis;  that  the  rate 
applied  to  the  transportation  of  this  grain  when  it  moved  throngh 
the  Missouri  River  without  stopping  was  made  up  by  adding  to- 
gether a  rate  up  to  the  Missouri  River  and  another  rate  from  the 
river;  that  when  the  grain  was  elevated  at  the  Missouri  River  the 
owner  was  paid  an  elevation  allowance  of  three-fourths  of  a  cent  per 
100  pounds  upon  the  pretext  that  this  was  a  transfer  service  for  the 
railway.  It  followed  therefore  that  the  owner  of  an  elevator  upon 
the  Missouri  River  could  bring  grain  in  from  the  field,  elevate  it  at 
the  Missouri  River,  and  send  it  on  to  the  Mississippi  River  destined 
to  the  eastern  markets  less  by  three-fourths  of  a  cent  per  100  pounds 
than  the  grain  dealer  at  St.  liOiiis,  who  must  provide  his  own  eleva- 
tion facilities  and  who  receives  no  elevation  allowance.  We  held  that 
these  defendants  in  giving  this  advantage  of  three- fourths  of  a  cent 
per  100  pounds  to  grain  dealers  at  the  Missouri  River  unduly  discrim- 
inated against  competing  grain  dealers  at  St.  liouis  to  that  extent. 

It  was  pointed  out  in  the  original  report  that  three  possible  meth- 
ods might  tx*  adopted  for  the  purpose  of  removing  this  discrimina- 
tion. 

1.  The  through  rate,  when  applied  to  grain  not  stopping  at  the 
Missouri  River,  might  Ik*  made  three-fourths  of  a  cent  per  100  pounds 
less  than  the  sum  of  (ho  rates  upon  that  market.  The  defendants  in 
those  cases  all  admit  that  where  grain  is  bought  in  Kansas  or  Ne- 
braska destined  to  St.  F^ouis  there  is  no  necessity  of  unloading  or 
transferring  it  at  the  Missouri  River,  and  that  none  of  them  would 
so  transfer  it  as  a  mattor  of  transportation  necessity  or  economy. 
When,  then^fore.  grain  is  taken  up  at  a  given  point  in  Kansas, 
shipped  into  Kansas  City,  there  elevated,  and  shipped  out  to  St. 
liOuis  by  one  of  these  defendants,  that  defendant  not  only  switches 
one  car  to  the  elevator  and  another  car  from  the  elevator,  but  also 
pays  thn*o-fourths  of  a  cent  per  100  pounds  for  the  elevation  in 
addition  to  the  service  involved  in  the  through  haul — that  is,  the 
actual  cost  of  transportation  to  tho  carrier,  when  the  grain  is  ele- 
vato<l  at  the  Missouri  River,  is  at  least  three-fourths  of  a  cent  per 
100  i>oun<ls  more  than  as  though  it  was  hauled  directly  through  to 
St.  liOuis.  This  iHMng  so,  it  would  l)e  perfectly  just  to  establish  a 
through  rate  less  by  throe-fourths  of  a  cent  |)er  100  pounds  than  the 
sum  of  the  two  local  rates. 

This  n»medy  did  not.  however,  appear  to  be  practicable,  since  certain 
lines  of  railway  In'ginning  at  the  Missouri  Rivor  insist  that  they  can 
not  olitain  a  fair  proportion  of  thist;rain  traflic  (originating  west  unless 
the  grain  is  elevated  at  the  Missouri  River  markets.  Whate%*er 
rt*duction  was  made  in  the  thnuigh  rate  by  the  Commission  woald  be 
met  by  these  lines  which  would  insist  upon  the  same  rate  in  and  oat 
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of  the  Missouri  River  as  the  joint  rate  through.    It  did  not  therefore 
seem  wise  to  attempt  to  deal  with  the  discrimination  in  that  manner. 

2.  The  discrimination  might  be  removed  by  requiring  the  defend- 
ants to  pay  at  St.  Louis  whatever  elevation  allowance  they  pay  at  the 
Missouri  River,  and  such  an  order  would  have  been  in  line  with  the 
previous  holdings  of  the  Commission  as  to  discrimination  in  general 
and  as  to  this  particular  form  of  discrimination.  City  Council  of 
Atchison^  Kans.^  v.  M.  P.  Ry.  Co.^  12  I.  C.  C.  Rep.,  111.  An  attempt 
to  deal  with  the  matter  in  this  way  would,  however,  result  in  indefi- 
nitely extending  these  allowances  in  a  way  that  might  finally  produce 
more  discrimination  than  it  corrected. 

3.  The  final  method  was  to  prohibit  the  payment  of  the  allowances 
altogether,  and  this  was  the  plan  adopted  by  the  Commission.  Our 
order  was,  however,  contested  by  the  owners  of  elevators  upon  the 
Missouri  River,  and  the  Supreme  Court  has  finally  held  it  to  be  un- 
lawful. Interstate  Commerce  Commission  v.  Diflenbaugh^  222 
U.  S.,  42. 

In  consequence  of  the  rendition  of  this  decision  the  Commission  set 
the  cases  down  for  further  hearing  with  a  view  to  considering  what 
should  now  be  done  either  by  modifying  its  present  order  or  by  strik- 
ing that  order  off  and  entering  a  new  one.  Upon  the  hearing  no  new 
testimony  was  introduced.  The  various  railroad  companies  who 
are  defendants  in  these  proceedings  did  not  appear,  but  the  com- 
plainant was  represented,  as  were  also  various  grain  dealers  upon  the 
Missouri  River. 

The  complainant  asks  us  to  now  deal  with  this  question  under  the 
first  method  above  stated,  namely,  by  establishing  a  through  rate 
which  is  less  by  the  amount  of  this  elevation  allowance  than  the  sum 
of  the  rates  into  and  out  of  the  Missouri  River  markets.  In  our  view 
of  the  matter,  however,  the  objection  previously  stated  to  that  course 
of  procedure  is  still  a  valid  one.  To  attempt  to  reduce  the  through 
rate  would  only  result  in  rate  reductions  and  complications  which 
would  unsettle  the  transportation  situation  in  that  whole  country 
without  profiting  anybody.  We  must  therefore  exclude  this  from  our 
consideration,  and  inquire  what  should  be  done  under  the  decision 
of  the  Supreme  Court  either  in  minimizing  the  advantage  which  the 
denier  at  the  Missouri  River  obtains  from  this  allowance  or  in  com- 
pelling a  corresponding  allowance  at  St.  Louis. 

This  inquiry  can  l>e  best  answered  by  considering  the  Peavey  case^ 
which  was  passed  upon  by  the  Supreme  Court  in  connection  with  the 
Diffcnbangh  case^  supra. 

In  1899  the  Union  Pacific  Railroad  Company  entered  into  a  con- 
tract with  Peavey  &  Company  by  which  the  latter  agreed  to  construct 
an  elevator  at  Council  Bluffs  at  which  the  cars  of  the  Union  Pacific 
might  he  unloaded  and  the  grain  transferred  into  the  cars  of  its 
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eastern  connections.  The  Union  Pacific  originatea  large  qnanfiticB 
of  grain  upon  its  lines  in  Nebraska,  which  it  brings  to  Council 
BIufFs,  the  eastern  terminus  of  its  road.  Practically  all  thia  grain 
goes  finally  to  some  destination  ea>t  of  Council  Bluffs,  and  the  pio- 
fes.'^d  purpose  of  the  Union  Pacific  in  entering  into  thia  contract 
with  Peavcy  &  Company  was  to  provide  for  the  unloading  of  its  own 
equipment,  so  that  it  might  be  speedily  returned  to  the  grain  fidda 
for  further  ser\'ice,  and  the  suhriequent  transfer  of  the  grain  into 
rars  of  the  lines  carrying  it  on  ea.«:t.  It  asserted  that  in  the 
eronomiral  operation  of  its  road  it  must  either  build  an  eleTator  at 
that  point  to  perform  thin  sen'ice  or  hire  one,  and  it  preferred  the 
latter  cfmr?e.  The  contract  price  for  the  elevation  and  transfer  serv- 
ice was  1}  cent^  per  100  pounds. 

It  turned  out  in  the  operation  of  this  contract  that  the  grain 
elevated  at  the  Peavey  elevator  l)elon^ed  almost  entirely  to  Peavcy 
&  Company  itself.  Certain  railroads  competing  with  the  Union 
Pacific  for  the  ^ain  business  from  Nebraska  to  the  east  alleged 
that  this  amounted  to  a  payment  to  Peavey  &  Company  for  the 
elevation  of  its  own  grain,  and  that  the  pretended  contract  was*  in 
reality,  but  a  device  for  the  payment  of  a  rebate.  The  Conunission, 
upon  investigation,  sustained  the  good  faith  and  legality  of  the  con- 
tract. In  the  Matter  of  AUowanres  to  Elevatom  by  the  U.  P.  R.  R, 
Co.,  10  I.  C.  C.  Rep.,  309. 

Still  later,  these  competitors  of  the  Union  Pacific  brought  this 
matter  again  to  the  attention  of  the  Commission  and  a  further  in- 
vestigation was  lield.  It  was  now  asserted  that  since,  owing  to  the 
pasK:i<re  of  the  Ilephurn  amendment,  this  so-calle<I  rebate  to  Peavey 
could  not  Ih*  oiTset  by  a  corresponding  allowance  to  other  grain 
dealers,  all  railroads  reaching  the  Missouri  River  would  be  com- 
p<*lled  ti)  pay  elevators  handling  their  grain  a  similar  allowance. 
The  Ci»nunission  adhered  to  \i^  first  conclusion  that  the  contract 
was  lawful,  but  redu'vd  the  amount  of  the  transfer  charge  from  one 
and  one-fourth  cents  to  three-fourths  of  a  cent.     12  I.  C.  C.  Rep.,  85. 

In  |)oint  of  fact,  other  lines  at  the  Miss(»uri  River  did,  by  proper 
tariff  authoritv,  thereafter  make  a  similar  allowance  to  all  elevators 
upon  the  Mis<<iuri  River,  but  made  no  allowance  at  St.  Ixiuia.  The 
result  was  the  filirifr  of  th«*se  complaints  by  St.  Louis,  which  again 
brou^'ht  till'  entire  subject  Iwfore  the  Commission. 

The  def«*ndants  in  these  pntceedings  all  admitted  that  thia  grain 
was  not  elevated  upon  the  Missouri  River  as  a  transportation  neces- 
sity or  cnn\enieiice.  None  of  them  desiretl  to  transfer  this  grain  at 
that  |)oint.  The  grain  was  elevated  at  the  Missouri  River  because 
grain  dealers  located  at  those  points  directed  that  it  be  sent  to  their 
elevators  in  order  that  it  might  be  treated  and  again  shipped  cot 
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In  fact,  whatever  grain  went  into  an  elevator  must  go  out  of  it, 
and  therefore  the  process  of  elevation  did  result  in  a  transfer,  but 
inasmuch  as  the  elevation  was  for  the  convenience  of  the  grain  dealer 
and  not  of  the  transportation  company,  we  found  that  the  mention 
of  transfer  in  the  tariffs  was  a  mere  pretext,  that  the  allowance  was 
really  paid  to  the  owner  of  the  grain  for  performing  his  own  service, 
and  that  this  was  undue  discrimination,  which  should  be  prohibited. 

Here  are  two  carloads  of  grain  taken  up  by  the  Union  Pacific  at 
the  same  point  in  Nebraska  and  transported  in  the  same  train  to 
Council  Bluffs.  One  car  is  delivered  upon  the  team  track  of  the 
Union  Pacific  and  is  there  received  by  the  consignee,  while  the  other 
car,  being  the  property  of  Peavey  &  Company,  is  delivered  at  that 
elevator.  For  unloading  the  first  car  the  Union  Pacific  pays  nothing; 
for  unloading  the  second  car  it  pays  an  elevation  allowance.  We 
held  that  this  was  a  discrimination.  If  the  Union  Pacific  rested 
under  any  obligation  to  elevate  this  grain  for  Peavey  &  Company 
then  it  should  charge  a  reasonable  compensation  for  that  service. 
It  might  not  perform  the  unloading  service  gratis  for  one  shipper 
while  it  declined  to  do  so  for  another. 

Here  were  two  elevators  situated  in  Council  Bluffs,  both  upon  the 
line  of  the  Union  Pacific.  They  had  been  erected  and  were  operated 
at  the  same  expense.  They  were  owned  by  rival  grain  dealers  han- 
dling the  same  quantity  of  grain  of  the  same  kind.  The  only  grain 
handled  through  the  Peavey  elevator  was  the  grain  of  Peavey  & 
Company,  the  only  grain  handled  through  the  rival  elevator  belonged 
to  its  owner.  Now,  if  Peavey  &  Company  could  be  paid,  under  the 
guise  of  this  transfer  charge,  three-fourths  of  a  cent  per  100  pounds, 
while  its  competitor  received  nothing,  this,  in  the  opinion  of  the 
Commission,  was  an  undue  discrimination  which  should  be  pro- 
hibited. 

In  case  of  other  elevators  than  that  of  Peavey  &  Company  upon 
the  Missouri  River  we  ordered  that  the  carriers  cease  and  desist 
from  the  payment  of  the  elevation  allowance,  since  there  was  no 
pretext  that  the  service  for  which  this  was  paid  was  a  legitimate 
transportation  service.  Since  the  Peavey  contract  in  terms  pro- 
vided for  a  transfer,  and  since  we  recognized,  as  stated  in  the  opinion, 
the  right  of  the  carrier  to  provide  for  any  transfer  which  was  neces- 
sary in  the  course  of  its  operation  by  contract  with  the  owner  of  a 
private  elevator,  we  sought  to  prevent  the  discrimination,  first,  by 
providing  that  where  the  grain  belonged  to  Peavey  &  Company  the 
allowance  should  not  be  paid  unless  it  passed  through  the  elevator 
in  10  days,  it  being  our  opinion  that  that  length  of  time  was  suflB- 
cient  for  a  simple  transfer  of  the  grain,  and,  next,  that  it  should  not 
be  paid  if  the  grain,  during  the  period  of  its  transfer,  had  been 
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treated  by  mixing,  clipping,  etc..  in  the  elevator.  In  other  words, 
we  endeavored  to  confine  the  allowance  paid  to  Peavey  A  Company 
under  the  contract  to  that  grain  which  was  actually  transferred  for 
transportation  reasons,  and  to  prevent  its  payment  with  respect  to 
that  grain  which  had  been  made  the  subject  of  commercial  elevation. 

The  Supreme  Court  has  sustained  our  order  as  to  the  10-day 
provision,  but  has  enjoined  it  as  to  commercial  elevation.  As  we 
understand  the  opinion,  it  holds  that  a  railroad  may  employ  the 
owner  of  an  elevator  to  perforin  a  part  of  the  transportation  service 
which  is  incumbent  upon  the  railroad,  paying  a  reasonable  compensa- 
tion therefor,  and  the  fact  that  the  owner  of  the  elevator  during  the 
process  of  transfer  or  elevation  can  subject  the  grain  to  other  processes 
which  are  of  incidental  benefit  to  him  does  not  amount  to  an  undue 
discrimination. 

Under  this  decision  two  questions  of  importance  arise. 

The  Supreme  Court  holds  that  ele^'ation  is  a  part  of  transportation 
wliich  the  railroad  is  required  to  furnish  under  the  first  section  of 
the  act.  Just  what  is  included  in  the  term  elevation  as  used  by  the 
court,  and  where  must  this  elevation  service  he  rendered? 

May  any  grain  dealer  owning  an  elevator  in  Council  Bluffs  or 
Omaha  say  to  the  Union  Pacific,  ^^  I  desire  this  carload  of  grain 
elevated  at  my  elevator,^^  and  must  the  Union  Pacific  in  the  discharge 
of  its  transportation  duty  elevate  the  grain  at  that  elevator? 

May  the  owner  of  an  elevator  upon  the  line  of  the  Union  Pacific 
at  some  other  point  than  Omaha  demand  elevation  at  his  elevator? 

Tt  is  hardly  credible  that  in  holding  that  elevation  is  a  transporta- 
tion servicf*  which  the  railroad  must  render  upon  reasonable  request 
by  the  shipper  the  court  intended  to  include  commercial  elevatioii. 
Tt  must  have  had  reference  merely  to  that  elevation  which  is  a 
legitimate  and  necessary  part  of  transportation. 

The  first  section  of  the  act  includes  in  the  term  transportation, 
along  with  the  elevation  and  transfer  in  transit  of  grain,  refrigera- 
tion, storage,  handling.  It  would  hardly  he  claimed  that  a  shipper 
could  n^quire  a  railn>ad  to  refrigerate  his  property  for  his  con- 
venien<*e  either  at  some  point  upon  the  line  of  the  railroad  in  transit 
or  at  the  end  of  the  haul,  \either  would  it  l)e  claimed  that  the  owner 
could  at  will  demand  storage  either  in  transit  or  at  the  end  of  the 
route,  nor  that  the  railniad  was  by  the  terms  of  the  statute  compelled 
to  hanille  carload  traffic  in  and  out  of  the  car.  The  meaning  of  the 
first  section  is  clearly  to  im|>ose  upon  the  carrier  the  duty  of  refrig- 
erating, storing,  elevating,  transferring,  in  so  far  as  those  matten 
are  properly  incidental  to  the  transportation.  It  was  the  intent  of 
Congress  to  compel  the  carrier  to  perform,  to  the  full,  its  transporta- 
tion service  in  all  its  essentials  and  to  put  that  entire  service  within 
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the  jurisdiction  of  this  Commission,  to  the  end  that  unreasonable  and 
discriminating  charges  might  be  prohibited.  We  are  of  the  opinion 
that  the  elevation  referred  to  by  the  Supreme  Court  is  not  conmiercial 
elevation,  but  that  transportation  elevation  which  is  a  necessary 
incident  to  the  handling  of  grain  from  the  field  to  the  consumer. 

If  the  elevation  referred  to  by  the  Supreme  Court  as  a  part  of  the 
service  of  transportation  is  only  such  elevation  as  inheres  in  that 
transportation;  in  other  words,  if  the  duty  of  the  railroad  is  merely 
to  transport  the  grain  from  point  to  point  and  to  furnish  whatever 
transfer  or  elevation  or  storage  may  be  necessary  in  the  course  of  that 
transportation,  then  we  think,  under  the  decision  of  the  Supreme 
Court,  it  must  follow  that  the  Union  Pacific  can  only  be  required  to 
grant  this  elevation  at  such  points  as,  in  the  proper  operation  of  its 
property,  it  may  find  necessary,  and  if  that  company  in  good  faith 
requires  a  transfer  service  at  Omaha  and  not  at  some  point  west  of 
Omaha,  it  may  provide  for  that  service  under  contract  with  Peavey 
&  Company  or  with  any  other  grain  elevator  at  Omaha  and  may  pay 
a  reasonable  sum  for  that  service  to  the  owner  of  an  elevator,  even 
though  its  own  grain  is  transferred,  while  it  would  not  be  obliged  to 
make  the  same  allowance  at  some  interior  point. 

But  even  under  this  interpretation  of  the  word  "elevation,"  the 
Union  Pacific  has  no  right,  under  the  pretext  of  a  transfer  which  it 
does  not  require,  to  furnish  a  grain  dealer  commercial  elevation  or, 
what  amounts  to  the  same  thing,  to  pay  through  an  elevation  allow- 
ance for  the  commercial  elevation  of  his  grain,  and  if  it  does  so  it  must 
accord  the  same  privilege  or  make  the  same  payment  at  other  points. 

If,  upon  the  other  hand,  the  Supreme  Court  means  that  elevation 
is  a  thing  which  the  shipper  may  demand  as  a  matter  of  right,  ac- 
cording as  he  needs  it  in  the  legitimate  handling  of  this  grain,  then 
we  think  that  this  right  may  be  exercised  by  the  shipper  at  any  point 
where  it  can  be  properly  used  for  that  purpose.  A  grain  dealer  would 
have  no  right  to  require  of  the  Union  Pacific  elevation  at  a  point 
where  it  could  not  be  properly  availed  of  for  the  transaction  of  a 
grain  business;  but  certainly  the  right  to  demand  this  service,  if  it 
be  a  right,  can  not  attach  to  any  particular  locality  as  against  any 
other  locality.  If  the  Union  Pacific  is  under  obligation  to  render  this 
service,  it  can  not  elect  to  discharge  it  at  the  Missouri  River  and 
nowhere  else.  Such  a  conclusion  would  put  it  within  the  power  of  a 
particular  railroad  to  determine  where  the  grain  business  of  this 
count rv  should  be  transacted. 

This  further  question  arises:  May  the  Union  Pacific  confine  the 
transfer  of  its  grain  to  one  elevator  or  must  it  distribute  that  transfer 
among  all  elevators  in  the  same  locality? 

The  original  contract  with  Peavey  A  Company  was  confined  to  that 
elevator,  and  the  Commission  at  first  sustained  the  legality  of  thi£ 
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exclusive  contract.  If  the  Union  Pacific  may  hire  Peavey  A  Com- 
pany to  perform  this  transfer  service  which  otherwise  it  must  secure 
through  its  own  facilities,  and  if  in  so  doing  no  discrimination  is 
worked  between  that  elevator  and  its  competitors,  how  can  it  be  said 
that  the  Union  Pacific  may  not  perform  its  entire  transfer  through 
this  particular  elevator,  and  upon  what  theory  is  it  obliged  to  divide 
that  business  among  all  the  elevators  at  that  point) 

The  decision  of  the  Supreme  Court  in  the  Diffenhaugh  case  would 
apparently  sustain  the  original  holding  of  the  Commission,  in  which 
the  validity  of  this  exclusive  contract  was  upheld,  and  we  should 
feel  required  to  give  it  that  application  were  it  not  for  a  second 
opinion  handed  down  three  weeks  after  the  Diffenbaugh  decision. 
with  reference  to  this  same  elevation  situation  at  Omaha.  Ufdon 
Pacific  R.  R.  Co.  v.  Updike  Grain  Co.,  222  U.  S.,  215. 

Originally  the  Union  Pacific  had  confined  it^  business  under  the 
conlrnct  to  Peavey  &  Company.  Subsequently  the  allowance  was 
extended  to  a  second  elevator  located  upon  the  tracks  of  the  Union 
Pacific  known  as  the  Trans-Mississippi  elevator.  Still  later,  the 
Union  I^icific  published  a  tariff  by  which  it  opened  this  allowance 
to  all  elevators  at  Omaha  and  Council  Bluffs,  provided  the  car  was 
unloaded  and  returned  to  (he  Union  Pacific  within  48  hours. 

Certain  elevators  in  that  locality  were,  partly  from  their  situation 
and  partly  from  the  operation  of  certain  rules  as  to  the  handling 
of  cars  to  which  the  Union  Pacific  was  a  party,  unable  to  oomply 
with  that  provision  which  required  a  return  of  the  cars  within 
48  hours,  so  that  the  practical  working  of  this  tariff  was  to  permit 
payment  to  the  Peavey  and  Trans-Mississippi  elevators  and  to  ex- 
clude, for  the  most  part,  all  other  elevators  from  the  benefit  of  this 
allowance. 

Upon  application  to  the  Commission  we  held  that  whatever  allow- 
ance was  made  by  the  Union  Pacific  to  the  Peavey  Company  must 
be  mnde  by  that  railroad  to  all  competing  elevators  at  Omaha  and 
that  the  Union  Pacific  could  not  incorporate  into  its  tariff  a  pro- 
vision which,  while  reasonable  upon  its  face,  neverthelesK,  in  actual 
practice,  resulted  in  the  payment  to  one  elevator  and  not  to  another. 
These  orders  for  repnrntidn  were  sustained  by  the  circuit  court  and 
the  circuit  court  of  appeals  and  are  now  approved  by  the  Supreme 
(^ourt  of  the  United  States.  It  follows,  then,  that  this  court  has 
held  that  if  this  allowance  is  made  to  one  elevator  at  Omaha  or 
Council  Bluffs  it  must  be  made  to  other  elevators  in  that  vicinity. 

The  court  apparently  holds  that  this  elevation  is  a  transportation 
aervice  which  has  l)een  performed  by  the^e  elevators  at  Omaha  and 
that  it  would  Ite  unjust  to  pay  one  for  thib  service  and  decline  to 
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pay  another  for  the  same  servioe.  If  elevation,  is  a  thing  which 
every  grain  dealer  in  Omaha  may  demand  at  his  elevator,  then, 
clearly,  the  Union  Pacific  can  not  decline  to  pay  in  one  case  and 
pay  in  another,  nor,  indeed,  could  it  decline  to  pay  to  every  elevatcMT 
a  reasonable  compensation  for  the  service  which  it  performs. 

It  may  be  suggested  that  even  though  these  elevators  at  Omaha 
had  no  right  to  demand  of  the  Union  Pacific  that  grain  be  elevated 
at  their  respective  places  of  business,  nevertheless,  in  the  opinion  of 
the  Supreme  Court,  the  publication  of  this  tariff  was  in  substance 
an  invitation  to  all  elevators  to  perform  that  service. 

Considering  these  two  cases  together,  as  applied  to  the  general 
subject  of  elevation  and  transfer  in  transit,  we  conclude  that  it  was 
the  intention  of  the  Supreme  Court  to  hold  that  whatever  might  be 
the  case  if  a  railroad  saw  fit  to  confine  its  payment  to  elevation 
actually  required  in  the  conduct  of  its  business,  it  must,  when  it 
makes  this  allowance  to  one  elevator  under  such  circumstances  as 
to  give  that  elevator  payment  for  commercial  elevation,  extend  the 
same  privilege  to  all  other  elevators  similarly  situated  at  that  point. 

It  will  be  noted  that  the  Commission  in  fixing  a  10-day  limit  was 
endeavoring  to  confine  the  payment  of  this  allowance  to  grain,  which 
was  the  subject  of  transportation  elevation  proper,  and  to  prevent 
its  being  extended  to  payment  for  commercial  elevation  pure  and 
simple.  This  the  court  has  approved,  and  we  think  that  we  ought 
to  apply  to  other  elevators  upon  the  Missouri  River  the  same  rule 
for  the  same  purpose. 

Practically  all  grain  handled  by  the  Peavey  elevator  belonged  to 
Peavey  &  Company.  Generally  the  bulk  of  the  grain  passing 
through  other  elevators  upon  the  Missouri  River  is  the  property  of 
the  elevator,  and  in  all  cases  where  the  elevator  does  not  own  the 
grain  it  ^ives  to  the  owner,  as  a  matter  of  course,  the  benefit  of  the 
allowance. 

As  previously  stated,  the  carriers  who  are  defendants  in  these  cases 
were  not  represented  upon  the  last  hearing,  and  we  have  therefore 
from  them  no  statement  as  to  the  necessity  of  a  transfer  at  the 
Missouri  River  or  as  to  the  time  required  for  such  transfer,  except 
what  appears  in  the  original  record.  Grain  dealers  upon  the  Mis- 
souri River  did  state  that  if  the  limit  of  10  days  were  enforced  they 
would  be  deprived  of  a  very  considerable  portion  of  the  elevation 
allowances  which  they  now  receive,  since  it  would  be  a  practical 
impossibility  to  sell  the  grain  and  send  it  along  within  that  time; 
but  this  we  already  understood.  No  reason  is  urged  which  convinces 
us  that  the  period  fixed  in  the  Peavey  case  was  not  proper,  and  it 
seems  evident  that  whatever  time  limit  is  applied  to  one  elevator 
upon  the  Missouri  River  should  be  applied  to  all. 
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Th<»e  proceedings  were  begun  for  the  parpoae  of  remoTing  the  dis- 
crimination against  St.  Loais.  which  aroee  from  the  pajment  of  ele- 
▼fttion  allowances  upon  the  Missoori  River  without  a  oiniya|Mmding 
payment  at  the  Misissippi  River.  It  is  evident  that  if  payment  at 
the  Missouri  River  Is  limited  to  grain  actoally  pawing  through  the 
elevator  in  10  days,  there  might  still  remain  a  preference  against  SL 
Ixptjis.  Wliether  this  preference,  under  the  holding  of  the  Supreme 
Court,  would  be  undue,  and  if  so  by  what  order  of  this  CommissioD 
such  unlawful  di^rcrimination  could  t^e  removed,  is  not  at  this  time 
oofi.«<]dered.  We  now  confine  our  action  to  the  strict  letter  of  those 
deci.sions.  resprving  all  further  questions  until  actual  experience  shall 
have  demonstrated  the  effect  of  the  present  order. 

We  shall  therefore  strike  off  the  present  orders  in  these  cases  and 
enter  up  new  order.-:  requiring  the  defendants  not  to  exceed  three- 
fourths  of  1  rf*nt  per  V)()  f>ounds  in  the  payment  of  elevation  or 
transfer  allowances  at  the  Missouri  River,  and  to  confine  that  pay- 
ment to  grain  actually  pacing  through  the  elevators  in  10  days. 
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No.  4058. 
CALIFORNIA  POLE  &  PILING  COMPANY  ET  AK 

V. 

SOUTHERN  PACIFIC  COMPANY. 


Submitted  September  5,  1911.    Decided  February  It,  1912. 


Rntes  oo  poles  and  pi  ling  from  various  points  In  Oregon  to  stations  on  defiend- 
ant's  line  in  California  found  unreasonable  to  the  extent  they  exceed  the 
lumber  rates  between  the  same  points.    Reparation  awarded. 

J.  O.  Bracken  for  complainants. 

F.  C.  Dillard  and  George  Z>.  Squires  for  defendant. 

Report  of  the  Commission. 

Rv  THE  Commission  : 

The  complainants,  California  Pole  &  Piling  Company,  a  corpora- 
tion having  its  office  at  San  Francisco,  Cal.,  and  C.  F.  Walker,  whose 
principal  place  of  business  is  at  Cottage  Grove,  Oreg.,  allege  by  joint 
petition,  filed  April  27,  1911,  that  on  the  several  dates  named  in  the 
petition  they  caused  to  be  delivered  to  the  Southern  Pacific  Company 
numerous  carloads  of  poles  or  piling  for  transportation  from  speci- 
fied points  of  origin  in  Oregon  to  certain  points  on  defendant's  line 
in  California;  that  on  said  shipments  the  defendant  charged  a  rate 
of  $G  per  ton  of  2,000  pounds  to  San  Francisco;  and  that  a  graduated 
increase  over  the  San  Francisco  rate  was  applied  on  shipments  to 
certain  other  destinations  in  California;  that  this  rate  is  constructed 
by  adding  to  the  lumber  rate  from  and  to  the  points  in  question  a 
differential  of  $1  per  ton,  and  that  said  rate  of  $6  is  unreasonable 
to  the  extent  it  exceeds  the  rate  of  $5  to  San  Francisco,  with  the 
graduated  increase  to  other  points.  Concisely  stated,  the  substance 
of  the  complaint  is  that  the  rate  on  poles  and  piling  is  unreasonable 
to  the  extent  it  exceeds  the  rate  on  lumber  contemporaneously  in 
effect  between  said  points;  and  further,  that  the  rates  assailed  are 
also  discriminatory  in  that  the  rates  on  poles  from  the  points  of 
origin  specified  to  points  in  Arizona,  New  Mexico,  and  Utah  are  the 
same  as  the  rates  on  lumber.    Reparation  is  asked. 

The  complaint  includes  78  carloads  which  moved  between  May  4, 
1909,  and  March  24,  1911,  from  Portland,  East  Portland,  Cottage 
(!rove,  Saginaw,  Curtin,  Springfield,  Divide,  Veatch,  Anlauf,  Safley, 
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differentia]  in  the  rail  rates.  Tt  is  al<:o  said  that  the  tonnage  of  poles 
and  piling  in  llio  territory  in  question  is  less  than  4  per  cent  of  the 
total  volume  of  forest  products  moving  by  rail. 

In  Partridge  Lumber  Co.  v.  O.  N.  Ry.  Co.,  17  I.  C.  C.  Rep.,  278, 
the  Commission  held: 

It  Ib  oDly  Id  very  uDUBual  caaes  tbat  blgber  ralea  aboiild  be  applied  to  poats 
and  polea  tbun  to  lumber. 

The  rule  tbat  tlie  trans]MirttilloD  cbiirge  for  poBla  and  polea  aball  not  exceed 
that  applied  to  Baw«d  lumber  Bei'inii  tu  grow  out  of  the  cbaracter  ot  tbe  com- 
modltlea  tbemeolvea.  While  Ihe  ciJBt  of  movemeat  la  probably  aomewbat  leaa 
In  case  of  luoiber,  tbe  viilne  of  the  commodity  la  much  leaa  per  carload  witb 
posta  and  polea.  which  iire  alHO  more  nearly  In  tbe  nnture  of  raw  material. 
Tbe  fltandlnjt  timber  from  wbtcb  poata  and  polea  are  obtained  la  not  ordinarily 
capable  nf  belni:  uaed  In  tbe  manufacture  of  lumber,  ao  tbnt  there  la  no  cod)- 
petltive  reason,  at  least  no  atronr  competitive  reaaon,  wby  tbe  rate  upon  theae 
two  commodltiee  ahould  be  tbe  aame. 

The  Commission  also  held,  in  MacGillia  <fi  Gibha  Co.  v.  C.  <&  E.  I. 
R.  R.  Co.,  Iti  I.  C.  C.  Kep.,  40,  that  upon  general  principles  it  would 
seem  that  the  rate  upon  polea  and  logs  ought  not  to  exceed  that  upon 
muiufactiired  lumber. 

The  defendant  in  this  case  has  shown  no  clear  reason  for  the 

maintenance  of  rates  on  poles  and  piling  to  de'-linations  in  California 

higher  than  it  charges  and  receives  on  movienieiits  uf  lumber  to  the 

nms  dMtination.    It  is  true  that  some  claim  is  made  on  the  record 

that  tbe  cost  of  the  service  in  transporting  lumber  i.s  lens  nnd  that 

poica  and  piling  have'to  be  transported  on  flat  cars,  which  entutls  an 

■mntr  movement  of  auch  eauipment.     But  the  testimony  on  these 

*  conclusive,  and  we  do  not  find  in  them 

.he  differential  complained  of.     More- 

lifferential  in  the  rates  applied  by  the 

arriers  in  the  movements  of  poles  and 

B  stated,  the  defendant  maintains  the 

8  on  lumber  to  destination  on  its  lines 

Arizona,  and  Xew  Mexico. 

by  reason  of  the  shifting  of  poles  or 

some  cases  from  improper  loading  and 

grades  over  which  the  traffic  moves,  it 

to  readjust  the  loads  on  the  cars.    This 

jmber  and  other  forest  products  in  this 

put  the  cost  of  such  readjustments  on 

idition  to  the  freight  rate.    There  is  no 

such  charge,  altliough  the  defendant 

le  rule  published  in  its  tariffs  requiring 

nee  to  unload  all  carload  freighL    This 

I  upon  shippers  the  duty  of  properly 

e  burden  of  the  expense  incurred  by 
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and  Krewson,  in  the  state  of  Oregon,  to  Coalinga,  Paso  Robles,  Olig, 
Hamilton,  Merced,  Orland,  Stockton,  Richmond,  Anderson,  Weed, 
Willows,  Dunsmuir,  Coming,  Ager,  Sisson,  South  San  Franciaco, 
Moimtain  View,  Mnrysville,  San  Bruno,  Redding,  Red  Bluff,  Ken- 
nett,  Montague,  Conley,  Gait,  Elk  Grove,  and  Brighton,  in  the  state 
of  California.  At  the  time  the  shipments  moved  defendant's  tariffs 
named  from  and  to  the  points  in  question  rates  an  wooden  telegraph 
polos  and  piling  which  were  uniformly  $1  per  net  ton  higher  than 
the  rates  on  lumber,  and  the  same  basis  is  maintained  to  the  present 
time.  This  differential  was  not  then,  and  is  not  now,  applied  on 
trnflic  to  points  in  Utah,  Nevada,  or  Arizona,  to  which  points  the 
rates  on  polos  arc  the  same  as  on  lumber. 

The  complainants  contend,  in  support  of  their  demand  for  the 
removal  of  the  difTtTential  of  $1  per  ton,  that  poles  are  an  unmanu- 
factured commodity  of  which  lumber  is  a  manufactured  product; 
that  the  same  minimum  carload  weight,  30.000  pounds,  is  applied  to 
both  lumlx'r  and  polos,  the  latter  being  actually  loaded  to  as  high  as 
7r),400  pounds  to  the  car;  that  poles  are  loaded  and  unloaded  more 
quickly  than  lumber;  that  movements  of  poles  result  in  no  claims 
against  the  carriers  for  loss  and  damage:  and  that  it  is  the  almost 
universal  custom  to  maintain  a  parity  of  rates  on  lumber  and  poles. 
The  complainants  further  show  that  the  defendant  maintains  the 
same  rates  on  the  two  commodities  from  points  of  origin  named  to 
destinations  on  its  lines  in  Nevada,  Utah,  Arizona,  and  New  Mexico, 
and  aver  that  no  reason  exists  why  the  same  parity  should  not  be 
maintained  in  the  rates  to  California  destinations. 

The  defendant,  on  the  other  hand,  asserts  that  the  differential  of 
$1  is  the  direct  result  of  water  competition  at  Portland;  that  the 
ocean  carriers  handle  poles  and  piling  only  in  cargo  lots  or  full 
deckloads;  and  that  the  charges  of  the  steamers  for  movements  of 
poles  are  based  not  on  the  weights  but  on  the  measurements,  aacer- 
tainetl  l)y  squaring  the  butts,  to  determine  the  number  of  feet  con- 
tained in  each  pole.  It  is  said  that  the  ocean  rates  on  poles  and 
piling  are  therefore  slightly  higher  than  the  rates  on  lumber,  although 
definite  figures  are  not  given.  The  defendant  asserts  that  as  the 
result  of  this  ditTerenre  in  the  ocean  rates  it  is  enabled  to  get  higher 
rat('>  for  ]>oles  and  piling  than  it  can  chargtf  on  lumber.  There 
an*,  however,  <ome  c*ontradictions  in  the  testimony.  It  definitely  ap- 
pears that  there  is  active  competitii»n  by  water  between  Portland  and 
coast  cities  in  the  state  of  California  not  only  with  respect  to  the 
lumlier  traflic  lint  on  movements  of  poles  and  piling.  One  witneas 
descriU's  the  tratVic  in  thoise  products  by  rail  between  these  points  af 
insignificant  when  compared  with  the  volume  of  water  moFements. 
But  pn>of  is  lacking  of  any  sul>stantial  difference  in  the  ocean  rates 
on  lumber  and  on  polei>  and  piling  that  will  explain  or  justify  the 
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differential  in  the  rail  rates.  It  is  also  said  that  the  tonnage  of  poles 
and  piling  in  the  territory  in  question  is  less  than  4  per  cent  of  the 
total  volume  of  forest  products  moving  by  rail. 

In  Partridge  Lumber  Co.  v.  O.  N.  Ry.  Co.^  17  I.  C.  C.  Rep.,  278, 
the  Commission  held : 

It  Is  only  in  very  onnmial  cases  tliat  higher  rates  should  be  applied  to  posts 
and  poles  than  to  lumber. 

The  rule  that  the  transportation  charge  for  posts  and  poles  shall  not  exceed 
that  applied  to  sawed  lumber  seems  to  grow  out  of  the  character  of  the  com- 
modities themselves.  While  the  cost  of  movement  is  probably  somewhat  less 
in  case  of  lumber,  the  value  of  the  commodity  is  much  less  per  carload  with 
posts  and  poles,  which  are  also  more  nearly  in  the  nature  of  raw  material. 
The  standing  timber  from  which  posts  and  poles  are  obtained  is  not  ordhiarily 
capable  of  being  used  in  the  manufacture  of  lumber,  so  that  there  is  no  com- 
petitive reason,  at  least  no  strong  competitive  reason,  why  the  rate  upon  these 
two  commodities  should  be  the  same 

The  Commission  also  held,  in  MacGillis  dk  Oibbs  Co.  v.  C.  (6  E.  /. 
R.  R.  Co,^  16  I.  C.  C.  Rep.,  40,  that  upon  general  principles  it  would 
seem  that  the  rate  upon  poles  and  logs  ought  not  to  exceed  that  upon 
manufactured  lumber. 

The  defendant  in  this  case  has  shown  no  clear  reason  for  the 
ninintenance  of  rates  on  poles  and  piling  to  destinations  in  California 
higher  than  it  charges  and  receives  on  movements  of  lumber  to  the 
same  destination.  It  is  true  that  some  claim  is  made  on  the  record 
that  the  cost  of  the  service  in  transporting  lumber  is  less  and  that 
poles  and  piling  have'to  be  transported  on  flat  cars,  which  entails  an 
empty  movement  of  such  equipment.  But  the  testimony  on  these 
points  was  neither  definite  nor  conclusive,  and  we  do  not  find  in  them 
a  sufficient  justification  for  the  differential  complained  of.  More- 
over there  is  apparently  no  differential  in  the  rates  applied  by  the 
Northern  Pacific  and  other  carriers  in  the  movements  of  poles  and 
piling  into  Portland;  and,  as  stated,  the  defendant  maintains  the 
Fame  rates  on  those  articles  as  on  lumber  to  destination  on  its  lines 
in  the  statas  of  Nevada,  Utah,  Arizona,  and  New  Mexico. 

The  record  indicates  that  by  reason  of  the  shifting  of  poles  or 
piling  on  the  cars,  resulting  in  some  cases  from  improper  loading  and 
in  other  crises  from  the  heavy  grades  over  which  the  traffic  mofes,  it 
sometimes  becomes  necessary  to  readjust  the  loads  on  the  cars.  This 
is  true  also  of  movements  of  lumber  and  other  forest  products  in  this 
territory.  The  practice  is  to  put  the  cost  of  such  readjustments  <m 
the  shippers,  by  a  charge  in  addition  to  the  freight  rate.  There  is  no 
specific  tariff  authority  for  such  charge,  although  the  defendant 
claims  that  it  is  justified  by  the  rule  published  in  its  tariffs  requiring 
consignors  to  load  and  consignee  to  unload  all  carload  freight  T^is 
rule  is  interpreted  as  placing  upon  shippers  the  duty  of  properly 
protecting  their  traffic  or  the  burden  of  the  expense  incurred  by 
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carriers  in  doing  the  work  for  them  or  in  readjusting  loads  when 
not  properly  adjusted  in  the  first  instance  by  the  shipper.  If  such 
charge  is  to  be  made  it  must  be  provided  for  by  proper  tariff  rule. 

Upon  the  whole  record  we  are  of  the  opinion,  and  so  find,  that  the 
rates  of  the  defendant  for  the  transportation  of  poles  and  piling  in 
carloads  from  the  respective  |>oints  of  origin  above  named  to  destina- 
tions on  its  line  in  California  are  unreasonable  so  far  as  they  ex- 
ceed the  rates  which  it  contemporaneously  charges  for  the  trans- 
portation of  lumber  between  the  same  points.  A  parity  of  rates 
should  be  maintained  in  the  future. 

The  complainants  and  dofendiint  have  made  and  stipulated  into 
the  record  a  statement  of  the  shipments  involved  and  the  charges 
paid  thereon,  which  statement  has  been  verified.  We  find  that  on 
various  dates  between  May  4,  1000,  and  March  24,  1911,  the  com- 
plainant, California  Pole  &  Piling  Company,  shipped  from  and  to 
the  points  in  question  (»2  cars  of  poles,  the  details  of  which  are  set 
out  in  the  petition  and  in  the  stipulation  mentioned.  We  find  that 
the  total  weight  of  said  02  cars  was  2,704,100  pounds,  upon  which 
said  complainant  paid  charges  at  rates  which  were  uniformly  $1 
per  ton  higher  than  the  rates  on  lumber  contemporaneously  in  effect 
from  and  to  said  points;  that  it  has  been  damaged  in  the  sum  of 
$1,307.10,  which  is  the  amount  paid  in  excess  of  what  it  would  have 
paid  had  the  rate  applicable  on  lumber  been  applied  to  the  poles; 
and  that  it  is  therefore  entitled  to  an  award  of  reparation  in  the  sum 
stated,  with  interest  from  April  1,  1911,  less  $20.83,  which  represents 
the  sum  of  certain  undercharges  due  the  defendant  on  the  shipments 
in  question. 

We  further  find  that  complainant  C.  F.  Walker,  on  various  dates 
fnuii  February  22,  1010.  to  May  21,  1010,  shipped  from  and  to  the 
points  in  question  10  nirs  of  poles,  the  details  of  which  are  set  out 
in  tlu*  petition  and  the  stipulaticm  of  facts  hereinbefore  referred  to. 
We  find  that  the  total  weight  of  said  ICi  cars  was  1,038,700  pounds, 
upon  which  this  complainant  paid  charges  at  rates  which  were  uni- 
formly $1  per  ton  higher  than  the  rates  contemporaneously  in  effect 
on  luml)er  from  ami  to  the  said  p<iints;  that  he  has  been  damaged  to 
the  extent  of  $.MO.:)r>.  which  is  the  amount  paid  in  excess  of  what 
he  would  have  paid  liad  the  lumber  rates  been  applied;  and  thst 
he  is  therefore  eiititle<l  to  an  award  of  reparation  in  the  sum  staled, 
with  inten»st  fnmi  June  1,  1910. 

The  defendant  will  l)e  required  to  establish  and  maintain  for  a 
period  of  two  years  rates  on  poles  from  and  to  the  points  named 
which  shall  not  ex(*e(Hl  the  rates  contemporaneously  in  effect  <» 
lumber. 

An  order  will  be  entered  in  accordance  with  these  oonclusionab 
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No.  8478. 
MILBURN  WAGON  COMPANY 

V, 

LAKE  SHORE  &  MICHIGAN  SOUTHERN  RAILWAY  COM. 

PANY  ET  AL. 


Submitted  February  10,  1911.    Decided  January  8,  1912. 


Through  error  of  the  initial  carrier  a  car  larger  than  that  ordered  by  shipper 
was  furnished  for  transportation  of  a  shipment  of  farm  and  freight 
wagons  from  Toledo,  Ohio,  to  SmlthvIUe,  Tex.,  and  minimum  weight  appli- 
cable to  the  car  furnished  resulted  in  charges  in  excess  of  those  which 
would  have  been  assessed  upon  the  car  ordered;  Held,  That  the  charges 
were  unreasonable  so  far  as  they  exceeded  charges  which  would  hafre 
accrued  uix>n  a  car  of  the  size  ordered  by  shipper.    Reparation  awarded. 

Edward  I).  Ryan  for  complainant. 

F,  J,  Jerome  for  Lake  Shore  &  Michigan  Southern  Railway 
Company. 

Report  of  the  Commission. 

By  the  Commission  : 

The  complainant  is  a  corporation  engaged  in  the  manufacture  of 
vehicles  at  Toledo,  Ohio.  By  petition,  filed  August  24,  1910,  it 
alleges  that  unreasonable  charges  were  collected  by  defendants  for 
the  transportation  of  a  carload  of  farm  and  freight  wagons  shipped 
July  14,  1910,  from  Toledo  to  Smithville,  Tex.    Reparation  is  asked. 

For  the  movement  of  this  shipment  c<Hnplainant  ordered  from  the 
Lake  Shore  &  Michigan  Southern  Railway  Company  a  36-foot  car. 
Apparently  no  car  of  that  size  was  available,  and  one  of  the  initial 
carrier's  employees  ordered  the  placement  of  a  40-foot  car.  As  stated 
in  defendant's  brief: 

The  car  actually  used  was  a  45-foot  car,  and,  under  tbe  minimam  above  stated, 
applicHble  to  that  size  of  car,  it  was  proper  to  charge  for  20,S00  pounds.  It 
appears,  however,  thnt,  by  mistake  of  some  employee  of  the  defendant,  the  46- 
foot  car  was  furnished  under  the  impression  that  it  was  a  40-foot  car.  In  other 
words,  in  tbe  absence  of  an  error  attributable  to  this  defendant,  tbe  shipment 
would  have  moved  in  a  40-foot  car.  Moving  In  such  a  car,  the  minimum  of 
IS.OOO  i>ounds  would  have  been  applicable.  Instead  of  that  of  20,600  poands» 
which  was  actually  applied.  This  defendant,  therefore,  respectfnUy  requests 
that  it  be  authorized  by  the  Commission  to  make  a  refund  upon  the  basis 
Indicated. 
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The  tariff  which  named  the  rate  applicable  to  this  shipment,  Sup- 
ploniont  7  to  I^huuKs  I.  C.  C,  C77,  provided  a  rate  of  05  cents  per 
100  pounds,  s!ii)j«vt  to  a  minimum  weight  of  12,000  pounds  for  cars 
?,i\  Art  in  l(*n^h  (inside  measurement);  18.000  pounds  for  cars  3C 
feet  7  inches  in  length  to  and  including  40  feet  (>  inches  (inside  meas- 
urement) ;  and  a  minimum  of  20,500  pounds  for  cars  40  feet  7  inches 
in  len^^tl)  to  and  including  40  feet  <»  inches  (inside  nteasurement). 

WluMi  the  shipment  moved  the  Southwestern  Lines  tariff  above 
mentinne^l  referred  to  a  ride  providing  for  application  of  the  mini- 
mum weight  of  a  small  car  when  a  car  larger  than  that  onlered  by 
the*shipper  was  furnished  for  the  convenience  of  the  carrier,  but 
this  rule  did  not  apply  fn»m  Cleveland-Detroit  territory,  as  to  which 
the  shipment  was  subject  to  the  rule  of  the  official  classification, 
which  reads  as  follows: 

If  :i  shipiMT  nnhTH  a  car  loss  tlinn  40  fii^t  0  Indues  in  Ivfif^tb.  and  the  carrier 
Ih  uiuiIiU'  tn  furnish  sm-li  a  car.  and  fiiriiislics  a  loiifnT  i-nr  than  (ird<>rpil.  Imt 
not  «'Xi-«'(Hiin^  4o  f«*«'t  <i  iii«-h«'s  in  l«Mi»:tli.  tli«'  niliiiiuuui  wt*ii:ht  ^hall  be  that 
tlx«il  fnr  tilt*  <'ar  onlenNl.  i*X('«'f>t  wht*ii  the  l<»:ulin^  fnimrUy  of  the  car  funilah«d 
Ih  us(i|.  tlu'  niininiiim  wfi^'ht  shall  be*  that  Mx«*il  for  tbt*  ear  fnrnisb«d. 

In  the  rwent  cast*  of  \oMt  v.  //.  tf-  O,  K.  K,  Co..  22  I.  C.  C.  Rep., 
4'VJ,  the  rule  of  th«*  official  classification.  alM>ve  cpioted,  was  consid- 
ered at  length  and  condemnetl  as  unreasonable  and  discriminatory. 
Without  Instating  what  is  said  in  that  report,  it  is  sufficient  to  say 
that  we  are  of  opinion  that  the  initial  carrier  should  establish  for 
the  futuie  u  rule  to  the  effect  that  when  a  car  of  the  capacity  or 
dimensions  orden*d  by  a  shipper  and  pniviiknl  for  in  the  tariif  can 
not  Im*  furnished  after  six  full  days*  notit'f*  then*f4>r  has  be<en  given 
by  the  shipper  and  a  larger  car  is  furnished,  such  larger  car  shall  l)e 
us(*d  upon  the  basis  of  the  minimum  weight  fixed  in  the  tariff  for  tlie 
car  whieh  was  orden*d.  provided  the  shipment  could  have  been  loadet] 
upon  or  in  a  car  of  the  <ize  orden-d. 

We  find  that  u)miii  the  (*ar  in  questif»n  tninsportation  charges  were 
paid  by  complainant  in  the  sum  of  $11)4. 7ri  at  the  rate  of  95  cents 
applie«l  to  :i  minimum  weight  <if  L'O.riOO  pounds:  that  said  charges 
we IV  unreason al»!e  so  far  as  they  excetMled  ciiarg«*s  which  would  have 
accrued  l>y  applii-ation  of  said  rate  to  the  actual  weight  of  the  ship- 
ment, wliieli  was  iri.r»(K)  pounds:  that  complainant  was  damaged  to 
the  extent  of  the  ditferenee  between  the  cliarges  which  it  did  pay  and 
the  rharge'^  whi<*h  woidd  have  accrued  at  the  rate  of  95  cents  applied 
to  the  actual  weight  of  ir».:VNl  |)ounds:  and  that  (*omplainant  is  there- 
fon'  entitled  to  reparation  in  the  sum  of  $47..''>0,  with  interest  from 
July  i**^.  U>Vl  An  order  will  \ye  entereil  awarding  reparation  in  the 
amount  stated  alid  re«piiring  defendant  to  amend  its  rule  in  accord- 
ana.'  willi  the  concIuMons  here  btated. 

22  1.  C  C  Beik 


IiBQOETT  A  PLATT  SPRING  BED  ft  MFQ.  CO.  V.  M.  P.  BY.  CO.      513 


No.  3388. 

LEGGETT  &  PLATT  SPRING  BED  &  MANUFACTURING 

COMPANY 

V. 

MISSOURI  PACIFIC  RAILlVAY  COMPANY  ET  AL. 


Bulmitted  March  15,  1911.    Decided  February  12, 191t. 


Rate  of  88  cents  per  100  pounds  for  transportation  of  plain  wire  in  carloads 

from  Wankoean,  111.,  to  Cartbage,  Mo.,  found  to  be  unduly  prejudicial. 

H.  W.  Blair  for  complainant. 

James  C,  Jeffery  and  Herbert  J.  Campbell  for  Missouri  Pacific 
Railway  Company. 

F.  H.  Wood^  Edward  A,  Haid^  and  W.  F.  Evans  for  St.  Louis  A 
Snn  Francisco  Railroad  Company. 

T.  J,  Norton  and  D.  L.  Meyers  for  Atchison,  Topeka  &  Santa  Fe 
Railway  Company. 

Report  of  the  Commission. 

By  the  Commission: 

The  complainant  is  a  corporation  engaged  in  the  manufacture 
of  spring  beds  at  Carthage,  Mo.  Its  petition,  filed  July  8,  1910, 
alleges  that  defendants'  fifth  class  rate  of  33  cents  per  100  pounds 
for  the  transportation  of  plain  wire  from  Waukegan,  111.  (a  point 
taking  Chicago  rates),  to  Carthage,  Mo.,  is  unreasonable  and  unduly 
prejudicial  as  compared  with  the  fifth  class  rate  of  27  cents  from 
Waukegan  to  Kansas  City,  Mo.,  and  the  commodity  rate  of  27  cents 
to  Springfield,  Mo.     Reparation  is  asked. 

Carthage  is  on  the  Missouri  Pacific  and  St.  Louis  &  San  Francisco 
railroads,  approximately  150  miles  south  of  Kansas  City  and  75 
miles  west  of  Springfield.  The  rate  of  33  cents  on  wire  from  Chicago 
to  Carthage  is  made  by  adding  a  differential  of  5  cents  to  the  rate 
from  St.  I»uis  to  Carthage.  The  St.  Louis  &  San  Francisco  is  the 
short  line  from  St.  Louis  to  Carthage,  the  distance  over  its  rails  being 
313  miles.  Via  its  line  shipments  from  St.  Louis  to  Carthage  pass 
through  Springfield  and  75  miles  beyond.  The  route  from  St.  Louis 
via  the  Missouri  Pacific  is  west  through  Pleasant  Hill,  Mo.,  thenoe 
south  through  Nevada,  Mo.,  a  distance  of  864  miles.  T^e  Missouri 
Pacific  distance  from  St.  Louis  to  Springfield  is  448  miles.    ThnSi 
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while  Springfield  is  intermediate  to  Carthage  on  the  St.  Louis  A 
San  Francisco,  Carthage  is  intermediate  to  Springfield  via  the  Mis- 
souri Pacific  route;  and,  while  the  Missouri  Pacific  route  is  much 
more  circuitous  than  that  of  the  St.  I>oui?  A  San  Francisco  from  St. 
Jjouis  to  Carthage  and  Springfield,  the  former  line  has  a  much 
shorter  route  than  the  latter  from  St.  Louis  to  Kansas  City. 

Plain  wire  is  the  principal  material  used  by  complainant  in  the 
manufacture  of  spring  beds.  These  beds  come  into  direct  competi- 
tion with  spring  beds  sold  at  Kansas  City  and  Springfield.  There 
are  factories  at  Kansas  City,  but  Springfield  is  strictly  a  jobbing 
point.  The  rate  on  spring  beds  from  Chicago  to  Springfield  is  80 
cents,  or  3  cents  less  than  Carthage  pays  for  its  material.  Factories 
at  Kansas  City  are  the  chief  competitors  in  Missouri  and  Kansas. 
Except  to  Wichita,  Knns.,  Carthage  is  practically  on  an  equality 
with  Kansas  City  as  to  outbound  rates  on  spring  beds,  which  gives 
Kansas  City  a  not  advantage  of  the  G-cont  difference  in  the  inbound 
rate  on  wire.  The  furniture  rate  from  Carthage  to  Wichita  is  7 
cents  less  than  the  rate  from  Kansas  City,  but  the  inbound  rate  on 
wire  to  Kansas  City  reduces  this  advantage  to  1  cent. 

Rates  from  Carthage,  Kansas  City,  and  Springfield  to  southern 
Oklahoma,  southern  Arkansas,  Texas,  and  Ix)uisana  are  practically 
the  same,  and  it  follows  that  Kansas  City  and  Springfield  have  an 
advantage  of  about  6  cents  per  100  pounds,  represented  by  the  dif- 
ference in  the  inbound  rates  on  wire.  Chicago  also  can  undersell 
Carthage  in  this  territory,  the  rate  on  spring  beds  from  Chicago 
to  Texas  common  points  being  04  cents.  The  wire  rate  into  Carthage 
plus  the  rate  on  the  finished  product  out  makes  a  rate  of  $1.18. 

The  St.  Ix)ui8  &  San  Francisco,  which  is  the  direct  line  to  both 
Springfield  and  Carthage,  makes  the  rates  to  those  points,  said  rates 
being  met  by  the  Missouri  Pacific,  which  has  a  circuitous  route.  It 
is  apparent  from  the  record  that  the  circumstances  and  conditions 
surroimding  the  transportation  from  Chicago  to  Kansas  City  and 
from  Chicago  to  Carthage  are  so  dissimilar  that  a  finding  of  nndns 
prejudice  can  not  be  predicated  upon  the  difference  in  rates  to  Kan- 
sas City  and  Carthage. 

Considering,  however,  merely  the  rates  to  Springfield  and  Csrthsgs 
the  following  anomalous  situation  is  presented.  To  Springfield  the 
rate  (in  plain  wire,  the  raw  material,  is  27  cents,  and  the  rate  on 
spring  beds,  the  product,  is  tV)  cents;  while  to  Carthage,  a  point  75 
miles  farther  from  Chicagc),  the  rate  on  wire  is  33  cents  and  the  nte 
on  spring  beds  31}  cents. 

The  carriers'  defen^^  of  this  unustial  rate  adjustment  may  be 
briefly  summarized  as  follows:  Formerly  the  St.  Louis  A  Sen  Fran- 
cisco Railroad  had  no  line  into  Kansas  City,  and  it  was  its  prscUce  to 
extend  to  Springfield,  which  was  then  the  principal  jobbing 
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in  southwest  Missouri,  the  same  rates  as  were  applied  by  other 
lines  from  St  Liouis  to  Kansas  City.  In  accordance  with  the  estab- 
lished method  of  making  rates  from  Chicago  territory  to  Missouri 
points,  the  addition  of  the  established  differential  of  7^  cents  over 
the  rate  from  the  Mississippi  River  produced  the  same  rate  from 
Waukegan  to  Springfield  as  from  Waukegan  to  Kansas  City,  and  this 
arrangement  resulted  in  the  rates  on  wire  of  27  cents  to  Springfield 
and  33  cents  to  Carthage.  When  it  came,  however,  to  making  the 
rates  on  spring  beds,  the  carriers'  discretion  was  somewhat  controlled 
by  the  fact  that  the  rates  within  Missouri  were  fixed  by  a  statute 
enacted  about  1872,  and  which  is  still  in  force.  Under  this  statute 
the  rate  on  spring  beds  from  St.  Louis  to  Carthage  is  24  cents.  Add- 
ing to  this  the  Chicago  differential  over  the  Mississippi  River  of  7^ 
cents  produced  the  31^-cent  rate  to  Carthage,  and  in  a  similar  man- 
ner the  30-cent  rate  to  Springfield.  Although  the  rate  fixed  by  the 
state  of  Missouri  had  no  legal  effect  so  far  as  interstate  rates  were 
concerned,  it  seems  to  be  the  contention  of  the  carriers,  and  is  per- 
haps a  fact,  that  if  the  state  rate  were  not  reflected  in  the  interstate 
rate,  cities  and  jobbing  centers  within  Missouri  would  have  a  mo- 
nopoly of  the  business  of  that  state  to  the  exclusion  of  cities  in  other 
states.  In  support  of  this  explanation  of  the  rate  adjustment  it  is 
pointed  out  that  westward  from  the  Missouri  state  line  the  proper 
relation  of  rates  is  restored  as  between  spring  beds  and  the  wire  from 
which  they  are  manufactured;  for  instance,  to  Hutchinson  and  Wich- 
ita, Kans.,  the  rates  from  Chicago  are  55  cents  on  plain  wire  and  65 
cents  on  s])ring  beds. 

The  disadvantage  under  which  complainant  labors  by  reason  of  this 
rate  adjustment  is  at  once  apparent  The  jobber  at  Springfield  can 
ship  his  beds  in  from  Chicago  at  the  30-cent  rate  and  ship  them  out 
to  interstate  points  on  a  substantial  parity  with  Carthage,  whereas 
complainant  has  to  pay  an  inbound  rate  of  33  cents  on  the  wire  from 
which  its  beds  are  manufactured.  Giving  full  weight  to  the  reasons 
advanced  by  defendants  for  this  rate  adjustment,  which  they  do  not 
attempt  to  justify  on  any  transportation  basis,  but  merely  by  reason 
of  the  state  rates  referred  to,  we  are  of  the  opinion  that  the  present 
adjustment  as  between  Springfield  and  Carthage  is  unduly  preju- 
dicial to  complainant  and  its  traffic,  and  therefore  in  violation  of  sec- 
tion 3  of  the  act.  As  has  been  noted,  the  rate  on  beds  to  Springfield 
is  3  cents  higher  than  the  rate  on  wire.  We  find  that  the  present 
rate  on  wire  to  Carthage  is  unduly  prejudicial  and  that  for  the 
future  it  ought  to  be  at  least  3  cents  per  100  pounds  less  than  the 
rate  contemporaneously  applied  by  defendants  to  the  transportation 
of  spring  beds.  For  reasons  stated  in  Anadarko  Cotton  OH  Co.  v. 
A .,  7 .  cf'  S,  F,  Ry.  Co..  20  I.  C.  C.  Rep.,  43,  we  are  of  opinion  that  rep- 
aration  should  not  be  awarded.    An  order  will  be  entered  accordingly. 
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No.  3699. 
LINDSAY  BROTHERS 

V. 

LAKE  SHORE  &  MKIIIGAN  SOUTITERN  RAILWAY 

COMPANY  ET  AL. 


SubmitUd  May  it,  1911.    Decided  January  8,  19tf. 


1.  Joint  retp  of  23}  ronts  ppr  100  poundfl  on  vehirlm  in  carloftde  from  Elkhmrt,  Ind., 

to  Milwaukee,  Wis.,  found  unreanonablc  in  so  far  as  it  exceeds  184  cento  par  100 
pounds.     Roparation  awarded. 

2.  Carriere  required  to  amend  their  tariffs  w>  as  to  contain  a  rule  providing  that  wImo 

carrier  ifl  unable  to  furnish  a  car  of  lanre  dimensions  ordered  by  shippeft  two 
smaller  cars  may  be  furnished  anii  used  on  the  basis  of  the  minimum  ftxod  lor 
the  car  ordered. 

James  B,  lilake  for  complainants. 

/>.  P.  Connell  for  Lake  Shoro  &  Mirhipan  Southern  Railway  Com- 
pany and  Indiana  IIarl>or  Bolt  Railroad  Company. 

t\  0.  Wright  for  Chicago,  Milwaukoo  &  St.  Paul  Railway  Company. 

Report  or  tub  Commission. 

By  the  Commission: 

The  complainants  are  wholesalers  and  jobbers  of  vehidoo,  with 
offices  and  warohousas  at  Milwaukee,  Wis.  Their  petition,  filed 
December  12,  1910,  alleges  that  defendants'  joint  rate  of  23}  canto 
per  100  pounds  on  vehicles  (not  self-propelling),  n.  o.  s.,  in  carloads 
from  Elkhart,  In<i.,  to  Milwaukee,  Wis.,  is  unreasonable,  and  that 
complainants  are  thereby  subjecto<l  to  undue  prejudice  and  dJe* 
advantage. 

Complaint  is  also  made  of  defendants*  failure  to  incorporate  in  their 
tarifTs  a  provision  that  when  a  carrier  is  unable  to  furnish  a  ear  of 
large  dimensions  ordere<i  by  a  shipper,  two  smaller  cars  may  be  for- 
nished  and  tised  on  the  basis  of  the  minimum  wei^t  of  the  car 
ordered.     Reparation  is  sought. 

Complainants  purchase  vehicles  at  Elkhart  and  ship  them  to  their 
warehouses  at  Milwaukee  for  distribution  to  the  trade  in  central  Wi^ 
consin,  northern  Illinois,  and  eastern  Iowa.  The  rate  from  Elkhart 
to  Milwaukee  is  23}  cents  per  100  pounds.  The  proportional  rata 
from  Elkhart  to  Milwaukee  on  shipments  going  through  Ifihrankaa 

sLca 


UKDSAY  BB06.   t;.  U   S.   <fc  M.   S.  BY.   CO.  517 

to  points  beyond  where  complainants'  competition  exists,  is  15^  cents; 
and  as  a  result  it  is  alleged  that  complainants,  who  ship  to  Milwaukee 
and  reship  to  points  where  they  effect  sales,  are  greatly  prejudiced  by 
the  amount  of  the  freight  charges  to  which  they  are  subjected  as  com- 
pared with  the  charges  to  the  further  points  that  have  the  benefit 
of  a  lower  proportional  rate  accorded  Milwaukee  as  a  commercial 
gateway. 

The  rate  on  vehicles  from  Elkhart  to  Milwaukee  has  been  advanced 
twice  within  the  six  years  immediately  preceding  the  filing  of  the 
complaint.  Formerly  it  was  17^  cents,  based  upon  a  12i-cent  rate 
to  Chicago,  and  a  5-cent  proportional  from  Chicago  to  Milwaukee. 
Subsequently  the  5-ccnt  proportional  was  advanced  to  8^  cents,  and 
defendants  then  published  a  conmiodity  rate  of  21  cents,  Elkhart 
to  Milwaukee.  Later  this  rate  was  canceled,  leaving  in  effect  the 
joint  class  rate  of  23 i  cents  appUcable  under  rule  25  of  the  ofilcial 
classification. 

It  was  testified  that  the  division  of  the  rates  is  upon  a  50  per  cent 
basis,  giving  each  defendant  7J  cents  out  of  the  proportional  rate, 
and  11}  cents  out  of  the  rate  to  Milwaukee  proper;  that  the  local  rate 
from  Chicago  to  Milwaukee  is  8^  cents,  but  the  division  received  for 
that  haul  by  the  Chicago,  Milwaukee  &  St.  Paul  Railway  out  of  the 
rate  from  Elkhart  to  Milwaukee  is  11}  cents,  lliere  is  a  difference  in 
the  minima,  however,  applicable  to  the  local  and  proportional  ship- 
ments, respectively,  that  has  a  tendency  toward  equalizing  carload 
earnings  under  these  rates.  While  it  is  true  that  local  and  propor- 
tional rates  are  not  ordinarily  comparable  for  the  purpose  of  determin- 
ing the  reasonableness  of  a  charge  for  transportation,  comparisons 
of  such  rates,  and  comparisons  of  divisions  received  by  the  carriers, 
may  be  considered  in  connection  with  other  evidence  in  determining 
the  reasonableness  of  a  particular  rate. 

The  testimony  is  that  the  rate  per  ton  per  mile  on  vehicles  from 
Elkliart  to  Milwaukee  is  considerably  higher  than  from  many  other 
points  in  central  freight  association  territory  to  Milwaukee,  although 
the  transportation  is  apparently  imder  substantially  similar  conditions* 

A  witness  for  complainants  compared  the  present  rates  from  Elk- 
hart to  tiio  first  92  points  named  in  the  Lake  Shore  tariff,  taking  all 
the  points  under  the  letters  of  the  alphabet,  a,  b,  c,  and  d.  He  stated 
that  the  rates  to  these  points  were  very  much  less  than  they  would  be 
if  governed  by  official  classification  rule  25,  as  is  the  rate  from  Elkhart 
to  Milwaukee.  The  testimony  is  that  to  certain  towns  in  the  interior 
of  Wisconsin  on  the  lines  of  the  Chicago,  Milwaukee  &  St.  Paul,  and 
at  a  greater  distance  from  Elkhart  than  Milwaukee,  shipments  which 
move  over  the  lines  of  defendants  through  Milwaukee  tiJce  lower  rates 
than  from  Elkhart  to  Milwaukee.  For  instance,  Plymouth,  Wis., 
is  240  miles  from  Elkhart  and  Milwaukee  186  miles.    The  rate  from 
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Elkhart  to  Pl3miouth  is  2U  cents,  made  up  of  the  proportional  rate 
of  15^  conts  to  Milwaukee  ami  6  cents  to  Plymouth,  as  compared 
with  23^  cents  from  KIkhart  to  Milwaukee.  No  sufficient  explana- 
tion has  been  niatle  as  to  why  the  rate  from  Elkhart  to  Milwaukee 
is  a  class  rate  under  nile  25,  where&s  the  rates  to  more  distant  points 
arc  lower  coininodity  rates.  It  was  said  in  this  connection  that  the 
Milwaukee  pn)])orti(>nal  rate  applying  on  shipments  into  Wisconsin 
was  4>^tahlishe<l  to  meet  water  rates  across  the  lake.  If  this  be  true, 
it  Inis  not  been  shown  why  similar  influences  should  not  alTect  the 
rate  to  Milwaukee.  If  points  in  the  interior  of  Wisconsin  are  entitled 
to  l«>wer  rates  on  account  of  a  competing  cross-lake  water  rate,  then 
Milwaukee  would  sci^ni  to  ho  entitled  to  like  consideration  in  order 
that  it  may  not  be  subjected  to  unjust  discrimination. 

I'pon  consiilcration  of  all  the  circumstances  and  conditions  appear- 
ing of  record,  we  are  of  the  opinion,  and  so  find,  that  defendants'  rate 
of  2:U  cents  i>er  100  pounds  for  the  transportation  of  vehicles  from 
Elkhart.  Ind.,  to  Milwaukee.  Wis.,  is  unjust  and  unreasonable  so  far 
as  it  excccils  \s\  cents  per  100  pounds.  An  onler  will  be  entered 
requirin*:  the  establishment  of  a  rate  not  in  excess  of  that  amount 
for  the  future.  It  was  stipulated  at  the  hearing  that  in  case  of  an 
award  of  reparation  the  parties  wouhl  agree  upon  the  amount  due 
upon  shipments  which  have  moved.  Upon  the  submission  of  a  state- 
ment of  the  amount  due  upon  the  basis  herein  announced,  an  order 
will  be  entered  awarding  reparation. 

With  respect  to  the  question  of  the  size  of  car  required  for  the  me 
of  com]dainants.  it  is  shown  that  cars  50  feet  in  length  are  desirable, 
and  tliat  the  Lake  Shore  &  Michigan  Southern  Railway  publishes  a 
rate  and  minimum  weight  applicable  to  50-foot  cars.  The  testimony 
shows  but  very  few  instances  in  which  that  defendant  has  failed  to 
Ci>niply  witli  complainants'  orders  for  50-foot  cars.  Its  tariffs,  how- 
ever, do  not  contain  a  rule  to  the  etTect  that  when  a  carrier  can  not 
proMi])tly  furnish  car  of  capacity  or  dimensions  desired  by  the 
^Iiip|)«M-.  and  for  its  own  convenience  furnishes  two  smaller  care,  such 
cars  may  be  used  on  the  ba.sis  of  the  minimum  weight  of  car  ordered; 
it  being  understood  that  the  shipper  may  not  order  a  car  of  dimen- 
sions or  capacity  for  which  a  minimum  Ls  not  provided  in  the  carrier's 
taritTs.  Tliis  <)uestion  has  been  discussed  at  length  in  the  recent 
case  nf  Xohle  v.  B,  cfc  0.  R.  R.  Co.,  22  I.  C.  C.  Rep.,  432.  For 
reasons  there  stated  we  are  of  the  opinion  that  the  tuiff  shonkl  be 
amenih'd  to  contain  the  provisions  above  outlined,  and  the  order 
will  require  the  establb-hment  of  a  rule  to  that  effect. 
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No.  3753. 
BLUEFIELD  SHIPPERS'  ASSOCIATION 

V. 

NORFOLK  &  WESTERN  RAILWAY  COMPANY  ET  AL. 


FOURTH  SECTION  APPLICATION  No.  1561. 


Submitted  November  14,  1921.    Decided  February  13,  191t. 


1.  Upon  all  the  facts  disclosed  by  the  record  in  this  case  the  Commission  finds  that 

there  are  to-day  at  Roanoke,  Va.,  competitive  conditions  beyond  the  control  of 
the  Norfolk  &  Western  Railway  which  compel  the  maintenance  at  that  point 
of  the  rates  now  in  effect  from  Cincinnati,  Columbus,  Chicago,  and  Pittsburgh. 

2.  Defendants'  present  class  rates  and  rates  on  grain  and  grain  products  from  Cin- 

cinnati and  Columbus  to  Bluefield,  W.  Va.,  and  their  present  class  rates 
from  Pittsburgh  to  lUuefield,  found  to  bo  unreasonable,  and  lower  rates  pre- 
scribed for  the  future;  but  such  rates  from  Chicago  to  Bluefield  not  found  to 
be  exccaeive. 

3.  Present  rates  on  iron  articles  from  Pittsburgh  to  Bluefield,  via  Columbus,  not 

found  unreasonable. 

4.  The  charging  of  higher  rates  at  intermediate  points  than  to  Roanoke  and  points 

east,  fnini  Pittsburgh,  Columbus,  Cincinnati,  Chicago,  and  kindred  points, 
should  be  permitted  so  long  as  the  present  rates  from  these  points  to  Roanoke, 
and  p*)ints  beyond,  do  not  exceed  those  now  in  effect,  provided  that  no  higher 
rates  are  cliarged  at  Bluefield,  and  points  to  the  west,  than  have  been  found 
reasonable  from  Cincinnati,  Columbus,  and  Pittsburgh. 

5.  Present  class  rates  from  New  York,  Philadelphia,  and  Baltimore,  via  Hagerstown, 

to  liluenold  found  to  be  unreasonable,  and  lower  rates  prescribed  for  the 
fiituro. 

6.  Siiitahlo  orders  will  be  made  in  the  various  fourth  section  applications. 

//.  B.  Arnold  for  complainant. 

li,  Walton  Moore  and  Frank  W.  GvxUhmey  for  Norfolk  &  Western 
Railway  Company. 
John  T.  Marchand  for  Interstate  Commerce  Commission. 

Report  of  the  Commission. 

Prouty,  Chairman: 

This  complaint  puts  in  issue  rates  both  from  the  east  and  from  the 
west,  to  Bluefield,  W.  Va.  With  respect  to  rates  from  New  York, 
Philadelphia,  and  Baltimore  the  allegation  is  that  they  are  imreason- 
ablo  per  sCy  wdiile  those  from  Cincinnati,  Columbus,  Chicago,  and 
Pittsburgh  are  assailed  as  unreasonable  and  also  as  in  violation  of  the 
fourth  section. 
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Bluefield  is  a  local  station  upon  the  Norfolk  &  Wastem  RaJhraj, 
and  the  scheme  of  rates  which  is  here  under  attack  has  been  established 
by  that  carrier,  which  assumes,  therefore,  the  burden  of  this  defense. 

The  Norfolk  &  Western  and  its  connections  have  filed  an  applica- 
tion under  the  fourth  section  for  permission  to  continue  to  charge 
at  intermediate  points  west  of  Roanoke,  including  Bluefield,  hic^ier 
rates  than  they  apply  at  Roanoke.  This  fourth  section  application 
has  been  heard  in  connection  with  the  complaint,  and  since  the  issue 
with  respect  to  rates  from  the  west  is  the  same,  the  two  will  be 
considered  together. 

The  accompanying  map  shows  more  clearly  than  any  yerbal  descrip- 
tion the  exact  issues  presented  in  reference  to  these  western  rates.  It 
will  be  seen  that  the  Norfolk  &  Western  Railway  begins  upon  the 
west  at  Cincinnati  and  Columbus.  From  these  points  it  extends  to 
Portsmouth,  Ohio,  where  it  unites  and  proceeds  easterly,  crossing 
the  Ohio  River  at  Eenova  and  extending  throu^  Roanoke,  Lynch* 
burg,  and  Petersburg  to  Norfolk,  its  eastern  terminus.  The  road 
from  Columbus  to  Norfolk  is  known  as  the  main  line  and  is  about 
700  miles  in  length,  but  large  amounts  of  traffic  are  handled  from 
Cincinnati,  which  is  also,  to  every  intent,  a  main-line  western  terminus. 

Bluefield  is  upon  the  main  line,  205  miles  east  of  Elenova  and  lOS 
miles  west  of  Roanoke. 

A  branch  of  the  Norfolk  &  Western  extends  from  Radford  south- 
west to  Bristol,  where  a  connection  is  made  with  the  Southern  Rail* 
way.  Since  the  lines  of  this  latter  company  reach  Cincinnati,  the 
Southern  and  the  Norfolk  &  Western  constitute  together  a  second 
route  from  Cincinnati  and  points  north  throu|^  Bristol  to  Roanoke 
and  other  eastern  destinations. 

From  Bluefield  still  another  branch  of  the  Norfolk  &  Western 
extends  in  the  same  general  southwesterly  direction  to  Norton,  where 
it  connects  with  the  Louisville  &  Nashvflle.  Since  the  lines  of  this 
company  reach  Louisville  and  Cincinnati,  a  third  route  is  thus 
formed  by  which  traffic  between  the  west  and  the  east  passes  ovw 
tlie  Norfolk  &  Western  to  Roanoke  and  other  points. 

Joint  rates  apply  and  traffic  is  actually  handled  over  all  these 
routes  by  the  Norfolk  &  Western  Railway  from  Cincinnati,  ddcago, 
and  other  points  in  central  frei{^t  associatioii  tenitoiy  to  Roanoke 
and  other  eastern  destinations,  and  all  these  routes  are  embraced  in 
the  fourth  section  application.  Only  the  fint  or  what  may  be 
termed  the  main-line  route,  is  involved  in  the  complaint,  and  that 
route  will  be  first  considered. 

Kates  from  Cincinnati,  Columbus,  Chicago,  and  Pittsbmii^  to 
Roanoke  and  all  points  upon  the  main  line  of  the  Noffolk  ft  Western 
east  of  Roanoke  are  the  same.    Many  of  theM  xates  and  pariuq^  all 
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Lynchburg,  Norfolk,  and  the  other  Virginia  cities  wholesale  into  sur- 
rounding territory  in  competition  with  Baltimore.  If  the  business 
is  done  through  Baltimore  the  freight  may  reach  that  point  by  the 
Baltimore  &  Ohio  but  not  by  the  Chesapeake  &  Ohio.  If,  upon  the 
other  hand,  the  business  is  distributed  from  one  of  the  Virginia  cities, 
it  may  be  brought  there  by  the  Chesapeake  &  Ohio  but  not  by  the 
Baltimore  &  Ohio.  Since  the  ability  of  these  different  centers  to  job 
into  intermediate  territory  depends  upon  the  relative  rate  of  freight 
at  which  the  supplies  of  a  given  city  can  be  obtained,  the  Chesapeake 
&  Ohio,  in  the  protection  of  the  interests  of  the  conmiunities  served 
by  it,  has  insisted  that  rates  from  the  west  to  the  Virginia  cities  shall 
not  be  higher  than  to  Baltimore.  The  most  westerly  of  these  Virginia 
cities  served  by  the  Chesapeake  &  Ohio  is  Lynchburg,  and  that  city 
for  many  years  has  been  accorded  by  the  Chesapeake  &  Ohio  the  Bal- 
timore rate,  which  is  the  same  as  that  to  Norfolk,  and  which  is  gener- 
ally known  at  the  Virginia  cities  rate. 

The  first  business  handled  by  the  Norfolk  &  Western  between  the 
west  and  the  east  came  through  Bristol,  and  until  1890  that  railway 
had  no  other  western  outlet.  The  Norfolk  &  Western  did  not  create 
the  Virginia  city  condition,  but  found  it  when  it  became  a  factor  in 
business  between  the  west  and  the  east.  It  could  not,  if  disposed, 
obtain  a  higlier  rate  from  these  western  points  of  origin  than  is  applied 
by  tlie  Chesapeake  &  Ohio,  which  with  its  connections  reaches  the 
points  in  the  west  and  offers  equally  good  facilities  of  transportation. 

Tlie  Chesapeake  &  Ohio  has,  ever  since  the  passage  of  the  act  to 
regulate  commerce,  observecj  the  rule  of  the  fourth  section;  that  is, 
it  makes  no  higher  rate  at  any  point  upon  its  main  line  than  that  to 
a  more  distant  point.  Since  it  has  in  the  past  insisted  upon  main- 
taining the  Baltimore  rate  at  Lynchburg,  notwithstanding  that  it  was 
thereby  compelled  to  reduce  rates  at  all  points  west  of  Lynchburg,  it 
must  be  assumed  that  this  company  will  adhere  to  the  same  policy  in 
the  future  and  will  maintain  at  Lynchburg  the  Baltimore  or  Norfolk 
rate.  Clearly,  the  Norfolk  &  Western  can  not  maintain  a  higher  rate 
tlian  its  competitor  between  these  points,  and  it  must  therefore  be 
found  that  the  Norfolk  &  Western  does  meet  at  Lynchburg  competi- 
tion which  it  can  not  control  and  which  compels  it  to  establish  from 
tliose  western  points  of  origin  the  rates  which  it  now  observes. 

Tlie  complainant  insists  that  whatever  may  be  the  fact  as  to  Lynch- 
biir<;  there  Ls  no  such  competition  at  Roanoke,  and  this  is  the  serious 
({uestion  for  determination  in  passing  upon  the  fourth  section 
application. 

When  the  act  to  regulate  commerce  took  effect,  in  1887,  the  Nor- 
folk &  Western  was  to  some  extent  handling  business  from  the  west 
through  the  Bristol  gateway  into  and  through  Roanoke.    At  that 
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time  Roanoke  was  served  by  an  additional  railway  known  as  the 
Shenandoah  Valley  and  being  the  line  from  Ha^erstown  to  Roanoke 
which  is  now  opcrate<l  by  the  Norfolk  &  Western.  That  line  crosses 
the  Chesapeake  &  Ohio  some  40  miles  north  of  Roanoke,  and  rates 
from  the  west  into  Roanoke  were  made  jointly  by  the  Chesapeake 
&  Ohio  and  the  Shenandoah  Vallev.  The  rates  so  established  from 
the  west  were  the  Virginia  cities  rates,  and  no  higher  rate  was  made 
to  any  intermediate  ])oint  by  that  route. 

This  cause  shows  that  the  Norfolk  &  Western  did  not  meet  the  rates 
so  establLslied  by  the  Chesapeake  &  Ohio  at  the  outset,  but  in  1890 
the  Norfolk  &  Western  obtained  control  of  tl)e  Shenandoah  Valley, 
and  it  then  deterinined  to  establish  bv  its  line  the  same  rates  which 
had  been  previously  in  eifect  by  this  competing  line.  The  Norfolk  & 
Western  had,  by  ac(|uiring  the  Shenandoah  Valley,  put  an  end  to 
all  possible  competition  by  rail  at  Roanoke,  and  its  management  did 
not  doom  it  good  policy  to  signalize  this  event  by  advancing  the 
rates  previously  in  eifect 

There  was  undoubtedly  then  and  has  ever  since  been  the  further 
thought  of  market  competition.  Roanoke  lies  54  miles  west  of 
Lvnrliburg,  and  after  1890  was  served  for  20  vears  bv  the  Norfolk  & 
Wostoni  alone.  Its  position  enabled  it  to  intercept  a  great  amount 
of  trade  which  would  naturally  otherwise  go  to  Lynchburg,  and  it  was 
therefore  in  the  interest  of  the  Norfolk  &  Western  to  build  up  at  that 
point  a  commercial  center  served  by  it  exclusively  which  could  com- 
pote with  Lynchburg,  where  the  Norfolk  &  Western  must  contest  for 
the  business  ^^'\i\\  its  rival,  the  Chesapeake  &  Ohio. 

Whatever  the  motive,  the  Norfolk  &  Western  did,  after  acquiring 
control  of  the  Shenandoah  Vallev,  establish  bv  its  own  line  from  the 
west  at  Roanoke  the  Virginia  cities  rates,  which  it  has  ever  since  and 
is  still  maintaining. 

In  1S02  the  route  through  Norton  was  opened  for  business  and  the 
same  year  saw  the  completion  of  the  line  through  Kenova,  which 
gave  the  Norfolk  ^  Wostom  access  to  the  west  over  what  thus  became 
its  main  lino.  The  rates  already  in  elTect  to  Roanoke  were  con- 
tinued bv  all  those  routes. 

From  isDO  down  to  WHVJ  the  Norfolk  iSc  Western  was  the  only  line 
sor\iiig  Roanoke,  but  in  this  latter  year  the  Virginian  Railway, 
ninnin<;  from  Doopwater  to  Norfolk,  wils  opened  for  business.  This 
lino  pass«'s  throuirh  l{oan<»ko.  as  will  I>e  seen  by  reference  to  the 
map.  runs  wc-^trrly  uiid  parallel  with  the  Norfolk  &  Western  for  some 
dUtanco.  anil  coniKM  ts  with  the  C*hosapoake  &  Ohio  at  Deepwater. 
The  Vir^iuiaii  Uailway  now  forms,  in  connection  with  the  Chesapeake 
4.V:  ( >hio.  iinothrr  lino  from  the  west  to  Roanoke,  and  it  now  maintains 
via  tills  line  at  Roanoke  the  Virginia  cities  rate.    The  Chesapeake  A 
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Ohio  Railroad,  as  already  said,  observes  the  rule  of  the  fourth  section 
in  the  construction  of  its  rates  from  these  western  points  of  origin  to 
all  points  upon  its  main  line  east;  that  is,  the  rate  to  Deepwater,  its 
junction  with  the  Virginian  Railway,  is  the  same  as  to  Norfolk  and 
Lynchburg.  The  Virginian  Railway  does  not  observe  the  rule  of 
the  fourth  section  at  points  between  Deepwater  and  Roanoke,  but 
establishes  to  all  these  intermediate  points  rates  which  are  higher 
than  that  to  Roanoke.  In  this  respect  the  practice  of  that  railroad 
is  exactly  like  that  of  the  Norfolk  &  Western. 

For  many  years  that  community  has  enjoyed  the  Virginia  cities 
rate,  and  under  the  influence  of  that  rate  the  commercial  interests 
of  Roanoke  have  developed.  While  the  existence  of  a  wrong  can 
not,  of  itself,  justify  its  continuance,  and  while  the  very  purpose  of 
the  original  fourth  section  and  of  this  last  amendment  was  to  pre- 
vent discrimination  like  that  before  us,  still,  in  determining  what, 
under  all  the  circumstances,  is  just  and  reasonable,  in  pursuance  of 
the  authority  delegated  to  us  by  the  amended  section,  we  must  cer- 
tainly be  to  some  extent  guided  by  conditions  as  we  find  them. 

This  Commission  has  in  two  recent  cases  reached  the  conclusion 
that  competitive  conditions  existed  at  Roanoke  which  did  not 
obtain  at  points  farther  west  and  which  compelled  the  observance 
of  the  rates  now  in  effdct.  Chicago  Sdsh  cfe  Door  Aaao.  v.  N,  dk  W. 
Ry.  Co,y  14  I.  C.  C.  Rep.,  594;  Cor'porQj^iifm  Commission  of  N.  C.  ¥• 
a;  cfc   W.  Ry.  Co.,  19  I.  C.  C.  Rep.,  303. 

In  the  latter  case,  which  was  carefully  considered  and  but  recently 
decided,  we  said: 

With  roepcct  of  the  contention  of  complainant  that  as  Roanoke  wae  served  by  but 
ono  railroad  company,  competitive  conditions  do  not  exist  there  which  in  any  man- 
ner compol  the  making  of  lower  rates  than  to  the  North  Carolina  cities  in  question, 
whi«Ji  are  served  by  two  or  more  railroads,  it  is  to  be  said  that  the  rates  from  the  west 
to  Rosnokc'  were  put  in  effect  April  5,  1887,  by  the  Kanawha  Dispatch,  which  was  a 
fiwt- freight  line  operating  over  the  Giesapeake  A  Ohio  and  its  connections.  The 
rites  were  publL^hod  from  Chicago  to  Roanoke  via  Basic,  Va.,  in  connection  with 
the  Shenandoah  Valley  Railroad.  In  1890  the  Norfolk  d  Western  acquired  the 
Shenandoah  Valley  road,  over  which  the  Virginia  cities  rates  were  applied  to  Roanoke, 
:ind  a<*('epte<l  the  rates  as  it  found  them,  and  they  have  remained  in  e£fect  substan* 
tially  without  rhaiige  to  the  present  time.  The  industries  and  business  of  Roanoke 
wen^  built  up  and  have  been  maintained  under  the  existing  rate  adjustment,  and 
we  are  of  opinion  that  it  should  not  be  disturbed  at  this  time. 

Tliose  (*nso8  both  arose  and  were  submitted  previous  to  the  amend- 
ment to  the  fourth  section  of  June,  1910.  But  while  that  amendment 
inav  alTect  the  use  to  be  made  of  the  faets  found,  it  could  not  alter  the 
fa(  ts  thoinsolves.  Upon  a  further  and  perhaps  fuller  view  of  this 
entire  situation  we  hold  that  there  are  to-^ay  at  Roanoke  competitive 
conditions  which  do  not  obtain  at  Bluefield  and  which  compel  the 
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mnintonance  at  that  point  of  the  rates  now  in  effect  from  the  western 
points  of  origin  hero  undor  consideration. 

It  should  ho  noted  that  in  deciding  questions  like  that  here  con- 
sidered, each  case  must  stand  upon  its  own  facts,  and  no  one  situa- 
tion can  furnish  an  exact  precedent  for  another. 

The  next  ({uostion  is.  Have  tliose  competitive  influences  at  Roanoke 
rc(hic<M!  the  rates  to  that  point  from  these  points  of  origin  in  contro- 
versy b«»h)w  what  wouhl  otheni'Lse  be  reasonable?  For  if  the  rates 
to  Koanokc  aiv  sufiicicntly  hi^^h  the  same  rates  ought  not  to  beex- 
coodod  at  a  point  105  miles  west  of  that  destination. 

The  Norfolk  cNc  Western  crosses  the  Ohio  Kiver  at  Kenova.  Gen- 
erally s|>caking.  rates  from  points  in  central  freight  association  terri- 
tory into  terrilor}'  south  of  the  Ohio  Kiver  are  constructed  by  com- 
hiiiati^m  upon  that  river;  that  is,  a  rate  to  the  river  and  a  rate 
heyoiul  are  added  tof^ether  for  the  through  charge.  The  defendant 
insists  that  this  method  might  properly  be  followed  in  constructing 
rates  from  these  (loints  of  origin  to  Koanoke,  and  that  by  this  test 
the  present  rates  to  Koanoke  are  unreasonably  low. 

The  distan<*e  from  Kenova  to  Koanoke  is  310  miles,  and  rates  upon 
the  classes  and  commodities  involved  are  as  follows: 


■1 

47 

(la: 
3 

4 

5 
1'enta. 

Uraiii. 
Cmtf. 
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Grmln 
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Crntr 
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It  will  l>e  seen  tliat  the-^e  rate^.  which  are  consi<lerably  lower  than 
woultl  result  fmm  the  application  of  the  Norfolk  &  Western  mileage 
scale  in  font*  upon  that  part  of  its  system,  are  the  same  as  those  from 
Columhus  to  Koani»kc.  If,  theref(»re,  it  Ls  proper  to  construct  these 
rates  by  comhinution  upon  the  Ohio  Kiver,  and  if  the  mileage  scale 
of  the  Norfolk  cVc  Western,  which  Ls  lower  than  that  in  effect  upon 
nittst  southern  lines,  is  to  In^  taken  as  reasonable,  then,  clearly,  these 
Kotuioke  rates  are  Ih»Iow  what  would  otiierwLse  be  proper. 

We  tin  rmt  think,  however,  tliat  rates  from  points  of  origin  in  cen- 
tral freiirht  a-v^'M-iation  territory  t4)  ])oints  upon  the  main  line  of  this 
railway  shoulil   he  (*onstrurted   upon  that   theon'.     The  mere  fact 

•  mm 

that  tiie  Norfolk  iV:  We^ttTii  Kailwav  cn>sses  the  Ohio  River  at 
Ken(»vii  (Inr^  not.  in  this  in-^tance.  fix  a  ])oint  at  which  any  artificial 
buildin;:  up  of  thi>  kinil  ran  he^^in.  We  should  treat  the  main  line 
of  this  railroail  as  oik*  continuous  o|H«ration  fmm  lolumbus  and 
Cirii-innati  ti»  Koanoke.  The  line  fn>ni  Kenova  to  Koanoke  runs 
through  a  mountainous  country.     It  was  ex]>easive  to  oonstnict 
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and  is  expensive  to  operate,  but  it  is  part  of  the  main  line  of  the  Nor- 
folk &  Western,  just  as  the  mountainous  sections  of  the  Chesapeake 
&  Ohio,  the  Baltimore  &  Ohio,  and  the  Pennsylvania  are  parts  of 
those  systems.  It  originates  an  immense  tonnage  which  is  handled 
by  that  system,  and  it  can  not  be  said  that  the  patrons  of  this  railroad 
should  pay  rates  of  transportation  which  may  be  just  and  reasonable 
upon  the  general  level  of  railroad  rates  in  the  south,  where  traffic  is 
much  less,  than  upon  this  part  of  the  Norfolk  &  Western  and  where 
earnings  are  not  at  all  comparable  with  those  of  this  system.  It  is 
much  more  reasonable  to  compare  the  rates  upon  the  main  line  with 
those  upon  the  Chesapeake  &  Ohio  and  the  Baltimore  &  Ohio,  roads 
operating  largely  in  competiticm  with  the  Norfolk  &  Western  and 
under  very  similar  conditions. 

Below  is  a  statement  showing  certain  comparative  statistics  for  the 
year  1910  upon  these  three  systems,  and  also  the  averages  of  Group  III 
and  Group  IV: 


A  venipe  miles  operated 

Krvi^'hl  (li'iisity tons. . 

I'iissi'nKer  density 

A  verajiP  (li.slanoe  freight  hauled mUes. . 

A  veru^^e  rale  ner  ton  oer  niile mills. . 

A  vt»r.\^T«'  freignt-train  loa«l tons. . 

0|«fr.iUng  revenue  per  mile  of  road 

'i  oial  o|)eratinR  exiienses  |)er  mile  of  road. . 

Net  ojHTulinK  revenues  per  mile  of  road 

OiH*raiing  ratio percent.. 


N.  &  W 

C.  &0. 

B.  &0. 

Group  m. 

1.945 

1,037 

4,434 

26,054 

3,4.'i6.296 

3,161,307 

2,711,666 

2.020.779 

93,096 

117,061 

1?2, 165 

157,673 

265 

267 

191 

116 

4.47 

4.07 

6.77 

6.88 

635 

701 

442 

457 

118,028 

116. 127 

$20,048 

$15,682 

S10.821 

$9,777 

$13,831 

$10,651 

f7.207 

$6,350 

$6,217 

$5,201 

60.02 

60.6 

68.99 

67.19 

Group  rv. 


13,806 

1,008,020 

82,260 

103 

6.U 

423 

19,132 

$5,665 

$3,4n 

61.92 


It  will  be  seen  from  the  above  figures  that  the  Norfolk  &  Western 
is  fully  as  strong  in  everj^  traflic  and  financial  essential  as  either  the 
Clu'sapeake  &  Ohio  or  the  Baltimore  &  Ohio,  that  it  is  stronger  than 
the  average  of  Group  III,  which  comprises  the  middle  west,  and 
very  much  above  CJroup  IV,  embracing  West  Virginia,  Virginia,  and 
the  Carolinas,  in  which  the  lines  of  the  Norfolk  &  Western  are  mainly 
sitiiatod.  It  should  also  be  observed  that,  territoriaUy  speaking,  the 
Norfolk  Si  Western  is  not  properly  a  southern  railroad,  but  that  it 
(Mther  occupies,  for  the  most  part,  a  region  peculiar  to  itself  or  com- 
)>i>tos  with  trunk  roads  like  the  Chesapeake  &  Ohio  and  the  Baltimore 

cV:  Ohio. 

The  favorable  showing  of  the  Norfolk  &  Western  which  appears 
from  the  ubovo  table  does  not  result  from  the  fact,  as  is  sometimes 
tiio  ciuse,  that  this  road  consists  of  a  single  trunk  line  stem  through 
w  hich  flows  a  trpeat  current  of  traffic  which  has  been  collected  and  is 
(listribute<l  by  other  lines  of  railway  bearing  to  this  line  the  relation 
of  bnmelies.  The  Norfolk  &  Western  as  a  system  has,  as  ordinarily 
stated,  but  a  little  over  700  miles  of  main-line  track;  treating  Cin- 
cifiMif  i  as  (»iie  of  its  western  termini,  814  miles  of  main-line  track,  out 
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of  a  total  mileage  of  more  than  1 ,900  miles.  The  heavy  tonnage  per 
mile  and  the  very  satisfactory  earnings  per  mile  are  computed  not 
upon  this  main-line  mileage  but  upon  the  entire  mileage  of  the  whole 
system. 

Nor  is  it  true  here,  as  is  sometimes  the  case,  that  the  earnings  of 
the  Norfolk  &  Western  are  urtiiicially  increased  by  the  diversion  to 
that  line  of  traflic  wliich  might  well  follow,  under  a  different  state  of 
control,  other  avenues.  This  system  largely  originates  the  enormous 
tonnage  which  it  handles.  From  all  i>f  this  the  inference  must  be 
drawn  that  while  the  course  of  the  Norfolk  &  Western  is,  during  a 
greater  part  of  its  extent,  through  southeni  territory,  the  road  itself 
as  a  system  is  much  more  comparable  with  those  in  trunk  line  and 
central  freight  association  territories. 

At  the  same  time  it  must  be  rememi>ercd  that  a  large  part  of  its 
traflic  is  coal  and  coke  and  that  it  handli^  a  considerable  amount  of 
other  low-grude  freight.  That  part  of  its  business  moving  under 
class  rates  is  rather  small  as  compared  with  other  roads  which  make 
a  similar  traflic  and  iinanrial  showing,  and  this  class  business  may 
not  be  handled  upon  its  system  to  the  same  relative  advantage  that 
it  is  upon  roads  generally  which  show  the  same  earnings. 

Nor  is  it  meant  that  in  fixing  rates  upon  the  branch  lines  of  this 
system,  like  those  extending  to  Durham  and  Winston-Salem  upon 
the  south  or  to  Ilagerstown  upon  the  north  where  the  traffic  is  much 
Ughter  and  operating  conditions  entirely  different,  the  same  rule 
should  be  ol)served.  The  rates  under  consideration  are  from  points 
in  the  middle  west  to  points  upon  the  main  line  of  the  Norfolk  & 
Westeni. 

Kates  to  Roanoke,  which  may  be  restated  here  for  convenience,  are 
as  follows: 


lo  Rwuioke frum— 
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The  distance  from  Columbus  is  449  miles,  from  Cincinnati  456 
miles,  and  for  these  (li.stances  the  rates  might  well  be  the  same. 
There  is  no  standard  by  wliicii  these  class  rates  can  be  exactly  meaiH 
ured,  antl  in  determining  wliat  is  reasonable  or  unreasonable  a  con- 
siderable latitude  must  of  nei'cssity  be  alhiwed  to  the  carrier;  but 
why  rates  over  for  the  most  part  an  identical  route  and  for  almost 
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exactly  the  same  distance  should  differ  by  one-eighth  requires  some 
explanation,  and  none  is  afforded  by  the  present  record. 

From  Chicago  to  Kenova  the  distance  is  431  miles,  the  first  class 
rate  45  cents,  the  grain  rate  10  cents.  These  class  rates  are  estab- 
lished, as  we  understand  it,  upon  the  regular  mileage  scale  obtaining 
over  railroads  generally  in  central  freight  association  territory.  That 
may  not  be  true  of  the  grain  rate. 

From  New  York  to  Pittsburgh  the  distance  is  440  miles,  the  first 
class  rate  45  cents,  the  rate  on  grain  and  its  products  16  cents. 

These  rates  from  Cincinnati  and  Columbus  to  Roanoke,  if  tested 
by  the  standards  prevailing  in  territory  where  operating  conditions, 
earnings,  etc.,  are  substantially  the  same  upon  the  average  as  upon 
the  Norfolk  &  Western,  would  be  distinctly  too  high,  but  as  already 
suggested  we  do  not  feel  that  they  should  be  put  upon  quite  that 
basis. 

Exercising  our  best  judgment  upon  the  facts  before  us,  we  hold  that 
the  present  rates  from  both  Cincinnati  and  Columbus  to  Roanoke  are 
lower  than  they  might  reasonably  be  were  it  not  for  the  competition 
which  has  induced  them,  but  we  feel  that  in  so  holding  as  to  Cincin- 
nati the  extreme  limit  has  been  reached.  We  have  been  to  a  degree 
influenced  b}^  the  feeling  that  some  relation  probably  exists,  although 
not  disclosed  by  this  record,  between  these  rates  from  Columbus  and 
Cincinnati  which  might  to  some  extent  be  disturbed  by  a  contrary 
holding,  although  such  holding,  in  view  of  the  conclusion  reached 
u[)on  the  reasonableness  of  the  rates  to  Bluefield,  could  be  of  no 
importance  to  that  community. 

The  distance  from  Chicago  to  Roanoke  is  about  741  miles.  The 
first  class  rate  from  Chicago  to  Cincinnati  is  40  cents,  the  grain  rate 
10  cents.  In  line  v^dth  the  conclusion  just  reached  that  64J  cents, 
first  class,  and  12  §  cents,  on  grain  and  its  products,  from  Columbus 
to  Koanoko  is  unreasonably  low,  we  must  hold  that  the  present  class 
rates,  be^nnniiig  with  72  cents,  first  class,  and  the  present  grain  and 
grain-products  rates,  13  cents  and  13.7  cents,  respectively,  from  Chi- 
cago to  Roanoke  are  lower  than  they  might  properly  be. 

The  class  rates  from  Pittsburgh  to  Roanoke  are  the  same  as  those 
from  Columbus.  Traffic  moving  under  these  rates  goes  west  from 
Pittst)urgh  to  Columbus,  a  distance  of  191  miles,  and  thence  via 
Kenova  to  destination.  Having  already  held  that  the  rates  from 
Columbus  are  unreasonably  low,  the  same  conclusion  must  all  the 
more  follow  as  to  those  from  Pittsburgh. 

In  passing  upon  this  fourth-section  application  we  must  inquire, 
in  the  third  place,  whether  the  rates  to  the  intermediate  point  are 
reasonable. 

It  has  been  earnestly  urged  in  other  cases,  although  not  much  in- 
sisted upon  in  this  particular  proceeding,  that  in  determining  whether 
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relief  shall  be  granted  from  the  inhibition  of  the  fourth  section,  this 
Commission  shouUl  p:ive  no  attention  to  the  intermediate  rate.  If 
it  bo  established  that  the  lonf^-distanre  rate  is'contmlled  by  com- 
petition not  existing  at  the  intermediate  point,  which  has  forced  the 
rate  at  the  long-<listanco  point  below  what  it  otherwise  might  prop- 
erly be,  tlien  permission  to  make  the  higher  charge  at  the  interme- 
diate point  sliould  be  grnntod,  without  reference  to  the  amount  of 
that  charge.  It  is  said  that  tliis  must  be  so,  since  the  fourth  section 
is  aimed  at  the  dLscrimination  which  results  from  the  lower  charge  at 
tlie  farther  point  and  not  at  the  inherently  unreasonable  intermediate 
change. 

To  this  view  we  do  not  assent.  The  statute  forbids  the  making 
of  the  higlier  <*han^e  at  an  intermediate  point,  but  provides  that  this 
Conunission,  upon  investi^^ation.  may,  in  special  cases,  allow  a  devia- 
tion from  tliat  ndc.  We  have  held  that  the  reheving  power  thus 
granted  is  not  to  be  exerriso<l  arbitrarily,  but  that  it  is  our  dut}'  to 
permit  th«?  higher  intermediate  rliarge  whenever,  under  all  the  cir- 
cumstances, tlie  resulting  rates  will  not  contravene  tlie  act  to  regulate 
commerre  in  that  they  are  unjust  ami  unreasonable  or  unduly  dis- 
criminatory. Tliis  embraees  both  tlie  preference  against  tlie  inter- 
mediate point  and  the  rate  wliieh  that  point  is  required  to  pay. 
Congress  lias  said  to  the  carriers  of  interstate  commerce  by  rail  that 
they  must  not  charge  more  for  the  short  than  for  the  long  haul  unless 
they  can  show  to  the  satisfaction  of  this  Commission  that  in  so  doing 
their  rates  do  not  violate  the  inhibition  of  the  act  as  expressed  in  both 
the  first  and  third  se<tions. 

It  is  said  that  we  can  deal  directly,  under  the  first  section,  ninth  the 
intermediate  charge  if  that  be  found  unreiLsonable;  but  so  can  we 
deal  directly  with  the  discrimination  under  the  third  section,  if  that 
be  found  undue.  It  is  no  unretusonable  burden  to  require  a  carrier 
to  justify  its  rates  at  ail  points  before  it  is  penuitted  to  practice  this 
fonn  of  tliscriminatinii  which  has  been  particularly'  selected  out  and 
dealt  with  in  the  fourth  section. 

This  does  not  mean  that  we  should,  in  ever>*  case,  undertake  an 
exhaustive  examination  into  the  reasonableness  of  the  intermediate 
charges,  for  this  would  he  well  nigh  impossible.  Wlien  no  complaint 
exists  as  to  the  intermediate  rates,  and  when  an  inspection  of  those 
rates  by  tlie  Commission  discloses  nothing  which  seems  to  call  for  an 
investigation  into  their  reasonableness,  we  may  pro|}erly  assume  that 
they  an*  just  and  reasonable,  and  |)n>ceed  acconlingly.  but  when,  as 
here.  com|>laint  is  made  attacking  the  reasonablem*ss  of  the  interme- 
diate charge,  that  must  be  investigated.  If  the  present  chai^ge  to 
Bluetield  is  found  unreasonable  a  reasonable  rate  must  be  determined, 
and  our  order  permitting  a  deviation  from  the  fourth  section  must  be 
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conditioned  that  no  higher  intermediate  charge  shall  be  observed  than 
that  found  to  be  just.  If,  in  the  absence  of  investigation,  the  inter- 
mediate charges  are  assumed  to  be  reasonable,  our  relieving  order 
should  be  conditioned  that  the  present  charges  shall  not  be  exceeded. 

This  form  of  order  does  not  establish  a  relation  between  the  long- 
distance and  the  intermediate  rate.  If  for  reasons  over  which  the 
Norfolk  &  Western  has  no  control  the  Roanoke  rate  should  be  fur- 
ther reduced,  that  company  might  meet  this  reduction  without  any 
corresponding  reduction  at  Bluefield,  and,  conversely,  if  the  Roanoke 
rate  were  advanced  the  Norfolk  &  Western  could  not  at  the  same  time 
advance  the  Bluefield  rate. 

It  should  be  further  noted  that  this  form  of  order  is  only  applicable 
in  cases  where  the  rate  at  the  long-distance  point  is  absolutely  fixed 
by  causes  over  which  the  applicant  for  relief  under  the  fourth  section 
has  no  control.  We  hold  in  this  case  that  the  Norfolk  &  Western 
could  not,  if  it  saw  fit,  apply  at  Roanoke  other  than  the  Virginia 
cities  rate  without  vn  undue  sacrifice  of  its  revenues.  If,  upon 
the  other  hand,  the  applicant  for  relief  does  control  the  long- 
distance rate,  if  that  carrier  can  determine  what  effect  shall  be 
given  to  the  competitive  conditions  which  are  supposed  to  justify 
the  reduction  at  the  farther  point,  then  tliis  Commission  may  also 
determine  whether  the  carrier  is  justified  in  giving  to  those  com- 
fort itivc  conditions  the  effect  which  it  does — may  determine  the  effect 
which  such  conditions  might  properl}^  have,  and  may  fix  the  extent 
to  which  those  conditions  shall  be  given  effect. 

It  is  possible  that  cases  might  arise  where,  even  though  the  long- 
distance rate  were  beyond  the  control  of  the  applicant  for  relief, 
nevertheless  some  relation  ought  to  be  established  between  the  rate 
to  the  more  distant  and  those  to  intermediate  points.  The  interme- 
diate rate  should  not,  for  example,  exceed  the  long-distance  rate  plus 
a  reasonable  local  charge  from  the  more  remote  back  to  the  interme- 
diate point,  and  should  perhaps,  in  some  cases,  be  even  less.  These 
questions  will  be  disposed  of  when  they  arise. 

The  present  rates  to  Bluefield  are  as  follows: 


To  Blueftcld  from— 

QaasQS. 

Grain. 

Genu. 
17i 

Grain 

1 

2 

3 

4 

A 

6 

products. 

Colli  m  bus 

CenU. 

68 
84 

Cents. 
&5 
&5 
72 
73 

CenU. 
42 
42 
&5 

M4 

emu. 

•81 
82 
30 
39 
31 

Ontft. 
28 
27 
33 
34 
28 

CenU. 
21 

Onito. 
18 

C'lnr  uiit.itl 

22'        19' 
27          18 

Z 

Chirac 

Flttsburirh 

28 
21 

Iron  and  steel  artu'W*^ 

Are  these  rates  reasonablel 
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The  distance  from  both  Cincinnati  and  Columbus  to  Bluefield  is 
substantially  the  same,  being  approximately  345  miles.  We  are  of 
the  opinion  and  find  that  the  present  rates  from  both  Cincinnati  and 
Columbus  to  Bluefield  are  unjust  and  unreasonable,  and  that  the 
following  ratas  are  reasonable  and  ought  not  to  be  exceeded: 


CU-. 

Gnin. 

Grain 
prodr 

QCtS. 

1 

2 

OnU. 
47 

3 

4 

ft 

G 

CmU. 
Mi 

CnUM. 
3.SJ 

CmtM. 
24 

Cnu. 

CenU, 
16 

Cntff. 

Omff. 
U 

As  already  noted,  the  first  class  rate  from  Chicac^  to  Cincinnati  is 
40  cents,  to  Columbus  41  cents,  and  this  would  produce  upon  the  basis 
of  the  rates  which  we  have  found  to  be  reasonable  a  combination  of 
94i  cents  upon  Cincinnati  and  95}  cents  upon  Columbus.  This  Com- 
mission has  repeAte<lly  said  that  through  rates  should  not  be  con- 
structed by  usin^x  the  full  combination.  In  the  Bumham-Hannan 
Hunger  case,  14  I.  C.  C.  Rep.,  'J99,  we  established  a  first  class  rate  of 
51  cents  when  applied  to  throu^^h  business  as  compared  with  a  60-cent 
local  rate;  hut  subsequently,  and  upon  further  reflection,  tliis  differ- 
ence was  reduced  to  5  cents,  21  I.  C.  C.  Rep.,  540.  To  hold  the 
present  first  class  rate  from  Cliicago  to  Bluefield,  which  b  S4  cents, 
unreasonable,  we  must  slirink  bv  more  than  10  cents  the  combination 
of  an  extremely  low  rate  from  Chicajro  to  Cincinnati  with  a  rate  just 
found  reasonable  from  Cincinnati  to  Bluefield.  Wliile  these  present 
class  rates  and  ^n'ain  rates  from  Chica<2:o  to  Bluefield  are  ample,  we  do 
not  hold  at  this  time  that  ihcv  are  excessive. 

In  declining;  to  reduce  the  rates  from  Chicago  to  Bluefield  we  are 
somewhat  influenced  by  the  belief  that  the  present  adjustment  into 
this  territory  as  a  whole  is  sufliciently  favorable  and  ought  not,  unless 
that  seems  necessar>',  to  be  disturbed.  To  most  points  upon  both  the 
main  line  and  the  bram'h  lim><  of  the  Norfolk  &  Western  between 
Keiiova  and  Roanoke  rates  tire  higher  than  the  Virginia  cities  rate  by 
certain  arhitraries,  beginning  at  12  cents  first  class  and  ending  with 
5  cents  sixth  class.  Rates  so  con.stru'-ted  are  applied  at  ail  points 
upon  the  Bristol  and  the  Norton  lines  and  al.so  upon  other  branch 
Urns  of  the  Norfolk  Jc  Western  in  that  sei'tion.  This  was  said  to 
result  in  a  blanket  rate  to  between  five  and  six  hundred  stations. 

While  it  may  Im*  that  these  rates  to  certain  points  upon  the  main 
line  of  the  Norfolk  &  Western  an'  somewhat  high,  they  aro  distinctly 
favorable  to  the  points  covered  as  a  whole.  If  it  clearly  appeared 
that  BliH^field  was  charged  an  unreasonable  rate  under  this  blanket 
adjustment,  it  would  be  our  duty  to  reduce  it,  but  since  the  greatest 
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reduction  which  could  properly  be  made,  if  Bluefield  were  considered 
by  itself,  would  bo  so  slight  as  to  be  almost  inappreciable  to  the 
shippers  of  that  locality,  we  feel  that  substantial  justice  is  now  boing 
done,  and  that  the  present  adjustment  should  not  be  disturbed. 

Kates  from  Pittsburgh  to  Bluefield  which  are  attacked  by  this 
complaint  are  made  over  the  Pennsylvania  lines  from  Pittsburgh 
to  Columbus  and  from  Columbus  to  Bluefield  by  the  Norfolk  & 
Western.  Below  are  given  the  class  rates  which  we  have  found 
reasonable  from  Columbus  to  Bluefield,  the  class  rates  from  Pitts- 
burgh to  Columbus,  the  combination,  and  the  present  Pittsburgh 
rates: 


Columbus  to  Bluefield 
PittaburRh  to- 

Columbus 

rombination 

rrc»»nt  raU»s 


Classes. 

1 

H 

3 

4 

5 

CenU. 

CenU. 

CenU. 

CenU. 

Genu. 

Mi 

47 

35i 

24 

20 

33 

284 

22 

15 

12 

13 

1^ 
73 

574 
55j 

30 
39 

32 
34 

CenU. 
16 


4 

20 


We  are  of  the  opinion  and  find  that  the  present  class  rates  from 
Pittsburgh  are  excessive,  and  that  the  following  rates  are  reasonable 
and  should  not  be  exceeded  for  the  future: 


Clasa....     1 

2 

3 

4 

5 

6 

Rate....  79 

6S 

53 

35 

29 

22 

There  are  at  the  present  time  in  effect  to  Bluefield  via  this  route, 
u[)<)n  iron  articles,  classified  as  fourth,  fifth,  and  sixth  class,  rates  of 
31,  20,  and  21  cents,  respectively,  and  these  rates  we  hold  to  be  just 
and  reasonable.  The  above  finding  applies  to  the  route  via  Colum- 
bus, no  opinion  being  expressed  as  to  what  might  be  reasonable  via 
Koanoko. 

I'nder  those  holdings  we  shall  permit  the  charging  of  higher  rates 
at  iiitorinodiate  iK)ints  than  to  Roanoke,  and  points  east,  from  Pitts- 
l)ur«j:li,  Columbus,  Cincinnati,  Chicago,  and  kindred  points,  so  long  as 
tho  present  ratios  from  these  points  to  Roanoke  and  points  beyond  do 
not  exceed  those  now  in  effect,  and  provided  that  no  higher  rates  are 
charfxod  at  Bluefield  and  points  to  the  west  than  have  been  found 
nasoiifthlo  from  Cincinnati,  Columbus,  and  Pittsburgh. 

Tho  routes  via  Norton  and  Bristol,  in  which  the  Norfolk  &  Western 
is  11  link  and  with  respect  to  which  fourth  section  applications  are 
now  before  us  for  <lisposition,  are  more  circuitous  than  by  the  main 
line.     Hates  via  these  routes  from  Cincinnatii  Chicago,  and  probably 
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from  Columbus  are  the  same  as  via  the  direct  line.  Not  only  are  the 
distances  by  these  routes  from  points  of  origin  upon  the  Ohio  River 
and  north  greater  than  via  the  main  line  of  the  Norfolk  &  Westemi 
but  the  roads  handling  the  traffic  from  the  Ohio  River  to  Norton  and 
Brist<d  show,  for  the  most  part,  very  much  less  favorable  traffic  and 
financial  conditions  than  those  oxhibiteil  by  the  Norfolk  &  Western. 
Taking  all  things  into  account,  it  is  clear  that  rates  via  these  routes 
to  Roanoke  from  points  of  origin  in  the  west,  including  Cincinnati^ 
arc  lower  than  they  might  reasonably  be. 

No  attack  has  been  made  upon  the  intermediate  rates,  and  our 
examination  of  those  rates  in  connection  with  those  to  Biuefield 
indicates  that  they  are  not  probably  excessive,  certainly  to  points 
upon  the  Norfolk  &  Western.  We  shall  assume  that  the  intennediata 
rates  are  reasonable  without  prejudice  to  the  right  of  the  Commission 
to  at  any  time  further  examine  that  subject,  and  shall  permit  carriers 
by  those  routes  to  deviate  from  the  rule  of  the  fourth  section  so  long 
as  neither  the  Virginia  cities  rate  nor  the  intermediate  rates  are 
advanced.  Should  carriers  desire  to  increase  their  present  charges 
either  at  the  more  distant  or  the  intermediate  point,  or  should  ship- 
pers conceive  that  these  charges  are  unreasonable,  that  question 
can  be  presented  to  the  Commission  for  futher  consideration. 

The  final  question  Ls  upon  the  inherent  reasonableness  of  the  present 
rates  from  New  York,  Philadelphia,  and  Baltimore  to  Biuefield. 
Those  rates,  together  with  rates  from  the  same  points  to  Roanoke, 
are  given  below : 


To  BliH^fk'M  from— 

New  York 

rhikKliIphl*... 

Baltimore 

To  Ko^uiokr  frum— 

NVw  York 

rhilailflphta... 

Balt.mori' 


OeiUi. 


fA 
58 


Genu. 
84 

78 
78 

90 
53 


OnUt. 


51 
4« 


Cma. 

48 
43 


in 

37 


17 


It 


An  iaspo(>tion  of  the  above  figures  shows  that  rates  from  New 
York  to  Bhu'iield  exceed  those  from  New  York  to  Roanoke  by  the 

following  dilTerentials: 


n 


1 


Diffcrontial....  31|    :»      14)     14      12       7 


The  differentials  in  case  of  Philaiielphia  and  Baltimore  are  sol^ 
stantially,  but  not  exactly,  the  same. 
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The  present  rates  from  Hagerstown  to  Bluefield  and  Roanoke  are 
as  foUows. 


From  Hsferatown  to^ 

Clanes. 

1 

2 

3 

4 

5 

8 

Bluefield 

Cents. 
68 
Mi 

CenU. 
65 
46 

CenU. 
42 
35J 

CtnU. 
32 
24 

Genu. 
27 
20 

0ent9. 
23 

Roazioke 

18 

Here  the  differentials  of  Bluefield  over  Roanoke  are: 


Claas. 


6 


Differential 13i      9        6i      8       7 


6 


Apparently,  rates  from  Hagerstown  to  Roanoke  and  Bluefield  are 
not  influenced  by  any  competitive  conditions.  The  distance  from 
Hagerstown  to  Roanoke  is  240  miles,  and  the  rates  in  effect  are 
normal  for  that  distance.  There  is  no  reason  why  the  Bluefield  rate 
may  not  have  been  made  as  much  higher  than  that  to  Roanoke  as, 
under  all  the  circumstances,  would  be  reasonable,  and  the  rates  as 
wc  find  them  must  be  taken  as  an  expression  of  the  opinion  of  the 
Norfolk  &  Western  to  that  effect. 

Tlie  vice-president  of  the  defendant  was  asked  to  explain  how  it 
happened  that  tlic  first  class  rate  from  New  York  to  Bluefield  exceeded 
that  to  Roanoke  by  31^  cents,  whereas  in  case  of  Hagerstovm  that 
difference  was  but  13^  cents.  He  was  unable  to  give  any  explana- 
tion, nor  was  any  ventured  upon  the  argument. 

Tlie  distances  from  these  eastern  points  of  origin  to  Bluefield  are 
as  follows: 


New  York 613 

Philadelphia 623 

Daltimore 408 

We  are  of  the  opinion  and  find  that  the  present  rates  from  New 
York,  Pliiladelphia,  and  Baltimore,  via  Hagerstown,  to  Bluefield 
are  unjust  and  unreasonable,  and  that  the  rates  given  below  are 
reiisonable  and  ought  not  to  be  exceeded: 


To  BiQeflekl  trout— 

a—. 

1 

2 

3 

4 

5 

6 

New  York 

Onu. 

Genu. 
68 
61 
68 

OgniM. 
4? 

Omtt. 
40 
S8 
85 

Omit. 
35 
82 

SO 

28 

PhUadefphJa 

27 

Baltimore 

86 
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If  tho  disposition  mado  of  tliis  case  leaves  in  effect  at  Bluefield  a 
disoriinination,  it  may  be  observed: 

First.  Ttio  testimony  before  the  Conmiission  indicates  that  while^ 
upon  the  fa(*e  of  the  tariffs^  tliere  is  a  preference  against  Bluefield, 
still  tho  oiToct  of  that  preference  is  not  especially  noticeable.  Tlie 
rates  paid  by  Bluefield  are,  or  will  be  when  our  order  in  this  case  is 
complied  witli,  just  and  reasonable  in  themselves,  and  jobbers  at 
tlmt  locality  do  not  seem  to  be  seriously  affected  in  competition  with 
Koanoke  and  Lynchburg  by  the  somewhat  more  favorable  rates 
whi('h  tliose  cities  enjoy.  In  cases  like  this,  where  some  one  must 
suffer,  it  is  pertinent  to  inquire  how  the  least  injury  may  be  inflicted. 

StM'ond.  If  an  undue  discrimination  is  left  in  effect,  it  is  because, 
under  the  law  as  it  exists,  no  ade({uate  method  has  been  provided 
for  its  correction.  Carriers  are  forbidden  to  agree  u|>on  competitive 
rates  like  those  from  the  west  to  Koanoke  and  Lynchburg,  and  the 
Conmiission  has  no  authority  to  fix  a  minimum  charge.  Under 
these  circumstances  it  is  impossible  to  establish  and  enforce  rates 
which  are  relatively  just  to  these  different  coimnunities.  The  purpose 
of  (^ongress  seems  to  have  been  to  keep  alive  competition  of  exactly 
the  kind  which  ijrfoun<l  at  Koanoke,  and  which  produces  the  lower  rate 
oL  that  point,  upon  the  tlieor}-,  probably,  that  while  injustice  may 
in  some  instances  result  tlie  general  effect  is  for  the  public  good. 

An  order  will  be  entered  in  Xo.  :{753  establisliing  the  rates  found 
to  be  reasonable,  and  suitable  orders  will  be  made  in  tho  various 
fourth-section  a])pUcatioiis. 
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Rates  on  cottonseed  from  rarioni  points  in  Mlflsoori  and  Arkansas  to  Msmplrts^ 
Tenn.,  f6mid  to  be  onreasonablo  and  ondulj  dlseriminatorj.  Bsssonabls 
mazlmom  rates  inrescribed. 

T.  K.  Riddick  for  complainants. 

8.  H.  West,  Ray  F.  Brittany  and  /.  Z>.  WaUan  for  St  Loais  South- 
western Railway  Company;  Pine  Bluff  Aricansaa  BiTer  Bsihray; 
and  Paragould  Southeastern  Railway  Company. 

Refobt  of  tub  Com  inssiOK* 

Clark,  Commieeianer: 

In  Memphis  Freight  Bureau  y.  St.  L.  8.  W.  Ry.  Oo.^  SO  L  G.  C. 
Rep.,  33,  the  Commission  condemned  certain  rates  on  cottonseed 
from  points  on  the  lines  of  defendant  in  the  states  of  Missouri,  Ar- 
kansas, and  Louisiana  to  Memphis,  Tenn.,  and  prescribed  maximum 
rates  for  the  future. 

As  the  complaint  now  considered  is  in  substance  and  effect  supple- 
mental to  that  proceeding,  we  will  not  here  repeat  what  wis  there  sud 
relative  to  the  general  situation  and  the  reasons  for  preseribing-lower 
rates. 

In  Memphis  Freight  Bureau  ▼.  8t.  L.  8.  W.  Ry.  Oo^  9Ufra^  rates 
from  points  on  defendant's  main  line  as  far  north  as  and  induding 
Maiden,  Mo.,  were  complained  of.  It  now  appears  that  because  <rf 
lack  of  information  as  to  points  at  which  cottonseed  is  produced 
points  north  of  Maiden  were  not  included  in  the  originsl  ccmiplaint, 
and  the  rates  therefrom  are  now  brought  in  issue. 

It  also  appears  that  in  the  former  proceeding  emnplainsnt  in- 
tended to  include  rates  from  points  on  the  Ptoagould  Sontheesten 
Railway  nnd  on  the  Pine  Bluff  Arkansas  Bi^er  Bailwmyi  but  at  tlKMs 
companies  were  not  named  as  defendantS|  the  rates  from  those  poinls 
were  not  parsed  upon. 
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In  the  instant  case,  complaint  is  made  against  the  rates  on  cotton- 
seed from  points  on  the  main  line  of  the  St.  Louis  Southwestern 
Railway  as  far  north  as  Illmo,  Mo.,  but  in  the  record  it  is  conceded 
that  complainant  is  not  interested  in  the  rates  from  main-line  points 
north  of  Beniie.  Rates  on  the  same  commodity  from  points  on  the 
Cairo  branch  and  the  New  Madrid  branch  of  the  St.  Louis  South* 
western  Railway  are  also  complained  of  as  unreasonable  per  M 
and  as  unjustly  discriminatory  against  Memphis  and  in  favor  of  St. 
Louis  and  East  St.  Louis. 

The  rate  on  cottonseed  to  St.  Louis  and  East  St  Louis  from  all 
points  on  the  St.  Louis  Southwestern  Railway  north  of  Maiden  to 
and  including  Illmo  and  from  all  points  on  the  Cairo  and  New 
Madrid  branches  is  10  cents  per  100  pounds;  the  rate  from  the  same 
points  to  Memphis  is  15  cents  per  100  pounds.  From  Bemie,  which 
is  understood  to  bo  the  most  northerly  main-line  point  at  which 
cottonseed  is  produced,  and  from  all  points  on  the  Cairo  and  New 
Madrid  branches,  the  distances  are  less  to  Memphis  than  to  East  SL 
Louis.  From  Bcniie  the  distances  to  Memphis  and  to  East  SL  Louis 
are  substantially  equal.  Counsel  for  defendants  admitted  on  the 
argimient  that  defendant  St.  Louis  Southwestern  would  not  seriously 
object  to  having  the  rate  fixed  in  the  former  proceeding  from  Maiden 
to  Memphis  extended  to  include  Bernie. 

The  Paragould  Southeastern  Railway  connects  with  the  St.  Louis 
Southwestern  Railway  at  Paragould,  Ark.,  and  extends  to  Blythe- 
ville,  Ark.,  a  distance  of  38  miles.  The  Pine  Bluff  Arkansas  River 
Railway  connects  with  the  St.  Louis  Southwestern  at  Rob  Roy,  Ark., 
and  extends  to  Reydel,  Ark.,  a  distance  of  24  miles.  It  is  admitted 
that  these  two  lines  are  controlled  by  the  St.  Louis  Southwestern, 
which  owns  all  of  the  stock  and  bonds  of  the  Pine  Bluff  Arkansas 
River  Railway  Company  and  5C  per  cent  of  the  stock  of  the  Para- 
gould Southeastern  Railway  Company. 

All  points  on  the  lines  of  these  subsidiary  companies  are  substan- 
tially nearer  to  Memphis  than  to  East  St.  Louis. 

Witliout  reciting  all  of  the  contentions  and  argumenta,  althou^ 
same  have  been  fully  considered,  and  referring  to  our  report  and 
order  in  Memphis  Freight  Bureau  v.  SL  L.  S.  IF.  Ry.  Co.^  9upra^  we 
find  that  the  rati^  on  cottonseed  from  main-line  points  on  the  St. 
liouis  Southwestern  Railway  north  of  Maiden,  Mo.,  to  and  including 
Bemie.  Mo.,  and  from  points  on  Uie  Cairo  and  New  Madrid  brancheai 
to  Memphis  are  unreasonable  and  unduly  discriminatory  and  that 
for  the  future  they  should  not  exceed  12^  cents  per  100  pounds  from 
said  main-line  points  and  13|  cents  per  100  pounds  from  said 
branch-line  points. 

In  the  former  proceeding  we  found  that  a  reasonable  rate  on  eotton- 
seed  from  Paragould  to  Memphis  should  not  eacoeed  18|  cents  per  100 
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pounds,  and  in  fixing  rates  from  branch  line  points  we  found  a  reason- 
able rate  to  be  1  cent  higher  than  from  the  junction  point  of  the 
branch  line  with  the  main  line.  We  find  that  the  rates  on  cottonseed 
from  points  on  the  Paragould  Southeastern  Railway  to  Memphis 
are  unreasonable  and  unduly  discriminatory  and  that  for  the  future 
they  should  not  exceed  l^  cents  per  100  pounds  from  stations  Bard 
to  Homersville,  inclusive,  and  should  not  exceed  14  cents  per  100 
pounds  from  stations  Paepcke  to  Chickasawba,  inclusive. 

In  the  former  proceeding  we  prescribed  as  a  reasonable  maximum 
rate  on  cottonseed  to  Memphis  from  Rob  Roy,  the  junction  between 
the  Pine  Bluff  Arkansas  River  Railway  and  the  St  Louis  South- 
western Railway,  12^  cents  per  100  pounds.  We  find  that  the  present 
rates  on  cottonseed  from  points  on  the  Pine  Bluff  Arkansas  River 
Railway  to  Memphis  are  unreasonable  and  unduly  discriminatory  and 
that  for  the  future  they  should  not  exceed  13^  cents  per  100  pounds. 

Reparation  is  prayed  for  in  the  complaint,  but  little  or  no  attention 
was  paid  to  that  feature  in  the  hearing  or  argument. 

When  the  order  in  the  previous  case  was  complied  with  defendants 
reduced  the  rates  from  points  on  the  Pine  Bluff  Arkansas  River  Rail- 
way and  from  points  on  the  Paragould  Southeastern  Railway  to 
Memphis,  applying  what  they  conceived  to  be  a  logical  application 
of  the  principles  underlying  the  Commission's  findings.  It  appears 
that  all,  or  practically  all,  of  the  cottonseed  moving  from  stations  on 
the  Pine  Bluff  Arkansas  River  Railway  goes  to  Pine  Bluff,  Ark., 
which  is  only  38  miles  from  the  most  distant  of  these  stations  and  at 
which  several  cotton-oil  mills  are  located.  It  appears  that  the  move- 
ment of  the  cottonseed  is  largely  influenced,  if  not  controlled,  by  the 
ownership  of  the  cotton  gins  and  that  such  ownership  of  gins  at  sta- 
tions on  the  Paragould  Southeastern  Railway  induces  the  movement 
of  the  seed  largely  to  the  East  St.  Louis  mills,  the  rates  from  these 
stations  at  the  present  time  being  the  same  to  Memphis  and  to  East 
St  Louis. 

No  reparation  was  involved  in  the  former  proceeding,  and,  in  view 
of  the  voluntary  reductions  made  by  defendants  from  stations  on 
these  subsidiary  lines  at  the  time  our  former  order  was  complied  with. 
we  do  not  find  that  complainants  have  been  damaged  by  the  present 
rates  or  that  reparation  is  due  them. 

An  order  will  be  entered  prescribing  the  future  rates  herein  found 
to  be  reasonable. 
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No.  4254. 
ALAN  WOOD  IBON  A  STEEL  COMPANY 

V, 

PENNSYLVANIA.  RAILROAD  COMPANY  ET  AK 


BuhmUied  February  8,  191i.    Decided  yareh  4.  1919. 


1.  Complainant  owns  and  operatea  a  modern  ateel  plant  tn  the  SchiiTlklll  Val- 

ley In  Pennsylvania.  Intercbange  trncka  were  conatnicted  under  agree 
meuta  between  complainant  and  defendanta»  aome  of  them  on  land  of 
complainant,  aome  of  them  on  land  of  defendanta,  and  aome  of  then 
partly  on  the  land  of  complainant  and  partly  on  that  of  defendant!,  at 
the  Joint  expense  of  com  pi  a  Inn  nt  and  deftaidanta,  and  with  the  under- 
stand Inic  that  complainant  would  do  its  own  aw  Itching  to  and  fhmi  tboae 
interchange  tracka.  Complainant  asks  that  defendunta  be  reqalred  to 
perform  the  svt'itchlng  to  and  from  loading  and  unloading  points  In  the 
plant  or  make  un  allowance  to  complainant  for  performing  that  aervlce. 

2.  At  some  steel  plants  In  the  Schuylkill  Valley  which  are  competitors  of  com- 

plainant, defendants  i)erfonn  the  switching  service,  at  other  plants  It  Is 
performed  In  part  by  defendants  and  In  part  by  the  owners  of  the  plant, 
and  at  still  other  plants  It  la  performed  by  the  owners  of  the  plant  to 
and  from  Interchange  tracks:  Held,  That  complainant  has  a  right  to 
demand  that  so  lung  as  defendanta  perform  that  aerrice  for  competing 
planta  in  the  Schuylkill  Valley  territory  they  shall  perform  the  mmm 
s(Tvice  for  complainant,  but  that  under  the  facta  In  thia  case,  complnln- 
ant  must  exercise  Its  right  to  terminate  the  agreementa  which  It  entered 
Into  f«)r  the  construction  of  the  Interchange  tracka  and  make  proper 
n'fiind  to  defendants  of  sums  thus  exfiended  by  them  for  that  porposs 
which  would  not  have  been  cxi^mhUhI  If  defendanta  were  to  do  the  switch- 
ing.  t>efore  it  can  tie  heard  to  cimi plain  of  unjust  discrimination  or  to 
demand  reiia ration ;  Held  further.  That  without  finding  or  even  soggcst- 
ing  that  switching  allowances  made  by  one  of  the  defendants  st  Pitts- 
burgh and  at  Johnstown.  Vn.,  are  lawful,  or  that  they  may  not  conacltote 
undue  dK^riniinatlon  against  others,  they  do  not  subject  this  complainant 
to  undue  <Iiscrlmlnation. 

Clement  B.  Wood  for  complainant. 

George  Siuart  Pattereon  for  Pennsylvania  Railroad  Oompany. 

William  L.  Kinter  for  Philadelphia  A  Reading  Railway  Company. 

RePOHT  or  THE  COMMIMION. 

Clark,  Commissioner: 

In  this  proceeding  complainant  seeks  the  remoTal  of  alleged  onjoil 
discrimination  in  that  defendants  do  not  place  or  ^wpot^  can  at 
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loading  and  unloading  points  within  its  plant  at  Ivy  Rock,  Pa.,  the 
receipt  and  delivery  taking  place  at  so-called  interchange  tracks. 
The  Commission  is  asked  to  prescribe  the  lawful  practice  and  to 
award  reparation. 

Complainant  corporation  is  engaged  in  the  manufacture  of  iron 
and  steel.  It  owns  and  operates  a  rolling  mill  plant  at  Consho- 
hocken,  Pa.,  on  the  tracks  of  and  served  by  the  Philadelphia  &  Read- 
ing Railway  Company,  hereinafter  referred  to  as  the  Reading,  at 
which  the  Reading  has  for  many  years  switched,  and  now  switches, 
cars  without  charge.  This  plant  is  not  directly  involved  in  this 
complaint. 

Complainant  also  owns  and  operates  a  modem  steel  plant  at  Ivy 
Rock,  Pa.,  at  which  steel  billets  are  manufactured,  and  at  which 
complainant  owns  and  uses  certain  sidings  and  tracks.  Ivy  Rock  is 
located  on  the  east  side  of  the  Schuylkill  River,  14.9  miles  from 
Philadelphia,  and  is  reached  by  the  Schuylkill  division  of  the  Penn- 
sylvania Railroad  Company,  hereinafter  referred  to  as  the  Pennsyl- 
vania, and  the  Plymouth  branch  of  the  Reading.  At  Swedeland,  on 
the  op|)osite  side  of  the  Schuylkill  River,  are  the  blast  furnaces  of 
Richard  Ileckscher  &  Sons  Company,  the  capital  stock  of  which  is 
owned  by  complainant. 

The  Upper  Merion  &  Plymouth  Railroad,  1.62  miles  long,  and 
which  was  completed  about  April  1, 1911,  constructed  a  bridge  across 
the  river  and  operates  between  and  in  complainant^s  plants.  Its 
tracks  are  connected  with  the  sidings  and  tracks  of  complainant,  and, 
through  thorn,  with  the  tracks  of  defendants.  Since  this  line  com- 
monced  operation  it  has  performed  the  service  of  switching  cars  be- 
tween points  of  loading  and  unloading  at  the  plant  and  the  inter- 
change tracks. 

A  large  volume  of  testimony,  exhibits,  and  arguments  as  to  details 
of  plant  and  track  construction,  location,  and  operation  is  presented 
in  the  record.  It  appears  that  some  of  the  tracks  are  on  land  owned 
by  complainant  and  some  of  them  on  land  owned  by  defendants* 
Whether  on  the  land  of  defendants  or  of  complainant,  or  partly  on 
one  and  partly  on  the  other,  the  tracks  were  constructed  under  ar- 
nm^emonts  mutually  made  between  complainant  and  defendants. 
Some  of  complainant^s  interplant  tracks  are  standard  gauge  and  some 
of  them  are  narrow  gauge. 

The  Upper  Merion  &  Plymouth  Railroad  is  really  an  intenniU 
road  and  is  engaged  principally  in  hauling  materials  between  oom« 
plainant's  plants  on  either  side  of  the  river. 

The  Ivy  Rock  plant  was  completed  and  began  operation  about 
July  h  1003.  It  was  designed  by  an  expert  consulting  engineer. 
Complainant  admits  that  the  layout  of  the  tracks  and  sidings  within 
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the  plant  was  determined  by  complainant  and  its  engineer  without 
consulting  defendants.    It  states  in  its  reply  brief  that: 

The  original  track  arrangement  was  designed  for  tlie  moat  economical  pos- 
sible handling:  of  the  freight  from  the  railroads  to  the  loading  and  nnloadlns 
points,  regardless  of  the  ownership  of  the  locomotive  which  would  do  the  q>ot* 
ting.  The  arrangement  of  the  sidings  is  comparatively  simple,  following  a 
well-thought-out  plan.  The  testimony  was  that  the  tracks  were  well  laid  oat 
for  the  switching  work. 

A  witni'ss  for  defendants  testified  that  the  arrangement  of  the 
plant  was  the  best  he  had  seen. 

Before  the  plant  was  completed  negotiations  were  entered  into 
with  defendants  for  track  connections.  Those  with  the  Reading  re- 
sulted in  the  construction  of  a  siding  or  turnout  on  the  land  of  the 
complainant,  connoc*ting  with  the  Plymouth  branch  of  the  Reading 
and  the  plant  tracks.  A  small  spur  track  connecting  with  tliis  siding 
and  with  the  tracks  of  complainant  was  also  constructed,  apparently 
primarily  to  connect  complainant's  so-called  interchange  tracks  with 
the  tracks  of  the  Heading  and  with  the  long  siding  for  storage  pur- 
poses. The  cost,  which  was  entirely  bonie  by  the  Reading,  was 
$10,979.  The  title  to  the  tics  and  the  rails  is  retained  by  the  Reading, 
and  the  agreement  under  which  the  tracks  were  constructed  is  ter- 
minable by  either  complainant  or  the  Reading  on  90  days'  notice. 

The  construction  of  these  tracks  was  the  outcome  of  correspondence 
in  which  a  former  i)resident  of  complainant  on  April  15,  1903,  wrote 
an  official  of  the  Reading: 


What  the  Alan  Wood  I.  &  S.  Co.  want  is  ii  siding,  connecting  with  their 
ent  system  uf  tracks,  und  o\er  which  the}'  can  run  their  own  engine,  and  do 
their  uwn  shifting,  and  which  niUHt  be  (in  their  own  property. 

The  oripnal  plan  of  the  Pennsylvania  for  a  track  connection  be- 
tween  its  tracks  and  those  of  complainant  contemplated  that  the 
Pennsylvania  should  spot  cars  at  loading  and  unloading  points.  This 
plan  was  not  acceptable  to  either  the  Pennsylvania  or  complainant. 
It  was  finally  agreed  to  construct  two  tracks,  and  they  were  bailt  on 
the  land  of  the  Pennsylvania  at  an  expense  to  the  Pennsylvania  of 
$7,403  and  to  aimplainant  of  $7,088.  Subsequently,  in  1901,  it  was 
found  that  the  two  tracks  were  not  suflScient  and  two  more  were  built, 
partly  on  land  of  comphiinant  and  partly  on  that  of  the  Pcnnaiyl- 
vania.  at  an  e.x|K*nse  to  the  Pennsylvania  of  $2,184,  complainant  doing 
the  grailinp  These  four  tracks  were  constructed  under  agreements 
terminable  by  either  party  on  (U)  days^  notice. 

It  clearly  api>ears — in  fact,  it  is  conceded — that  in  building  the 
plant  and  designing  its  trackage  complainant  had  in  contemplation 
that  it  was  to  |)erform  the  service  of  spotting  cars  from  and  to  the  in* 
terchange  tracks.    That  also  was  the  understanding  under  iriiich  the 
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interchange  tracks  were  constructed.  Complainant  avers  that  it  was 
not  until  1906  that  it  became  acquainted  with  the  fact  that  defendants 
were  performing  the  switching  for  other  plants.  As  has  been  seen, 
however,  such  service  had  been  performed  for  it  at  Conshohocken  for 
a  long  period. 

Beginning  in  May,  190C,  and  continuing  at  least  until  May,  1910, 
considerable  correspondence  passed  between  complainant  and  de- 
fendants, in  which  complainant  stated  that  it  was  being  discriminated 
against  by  failure  of  defendants  to  perform  the  switching  service  for 
it  while  they  were  performing  it  for  complainant's  competitors,  and 
in  which  complainant  demanded  that  defendants  should  perform  the 
irwitchin^  or  make  an  allowance  to  complainant  for  performing  it. 

Defendants  considered  and  construed  complainant's  position  as 
simply  demanding  an  allowance  for  the  switching.  But,  taken  by 
itself,  or  in  connection  with  the  testimony  on  that  point,  it  seems  that 
complainant  did  clearly  demand  the  performance  of  the  switching 
by  defendants  or  the  alternative  of  an  allowance  to  complainant. 
We  think,  however,  that  this  correspondence  must,  as  will  be  later 
noted,  be  considered  in  connection  with  agreements  and  under- 
standings between  complainant  and  defendants,  and  with  other 
actions  of  complainant. 

On  the  question  of  unjust  discrimination  and  undue  preference  de- 
fendants state  in  their  brief: 

There  is  no  dispute  ns  to  the  practicefl  of  both  defendaats  aUeged  by  com- 
plainant to  constitute  an  unjust  discrimination  against  it  By  a  long-established 
custom  in  the  Schuylkill  Valley  and  vicinity,  both  defendants  spot  cars  for 
loading  and  unloading  at  certain  industries,  some  of  which  compete  with  com- 
plainant, such  industries  having  sidings  extended  and  multipMed  with  the 
increased  number  of  buildings  and  having  no  Interchange  track. 

But  ask : 

Does  the  s{)otting  of  cars  by  carriers  upon  spur  sidings  extended  and  multi- 
plied with  the  growth  of  the  industries  at  plants  having  no  interchange  tracks 
constitute  unjust  discrimination  as  against  a  coDApIalnant  which  liaa  reqaested 
railroad  companies  to  construct,  or  to  connect  with,  its  Interdiange  tracks 
and  which  has  expressly  designed  its  plant  trackage  for  tlie  purpose  of  doing 
its  own  switching? 

There  is,  we  think,  substantial  similarity  of  conditions  as  between 
complainant's  plant  and  other  plants  in  the  lower  Schuylkill  Valley 
nt  which  defendants  perform  the  switching.  They  are  engaged  in 
the  manufacture  of  steel  by  the  same  process,  are  competitive,  use 
the  same  raw  materials  drawn  from  the  same  sources,  sell  in  the  same 
markets,  and  pay  substantially  the  same  freight  rates  inboond  and 
outbound.  Complainant  lays  particular  stress  upon  the  conditions 
which  exist  at  Coatesville,  Phoenizville,  and  Pencoyd,  Pa.,  where 
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defendants  perform  the  switching.  All  of  these  plants,  as  compared 
with  that  of  complainant,  are  old  and  represent  a  gradual  growth. 
At  some  of  them  the  loading  and  unloading  points  are  more  numer- 
ous and  the  mileage  of  sidings  is  greater  than  at  Ivy  Rock. 

There  are  some  exceptions  to  the  general  rule  that  the  carriers  do 
the  spotting.  For  instance,  high  curvature  on  ^dings  in  com- 
plainant's plant  at  Conshohocken  requires  the  spotting  of  cars  in 
part  by  the  use  of  horses.  At  the  tube  works  department  of  the 
Reading  Iron  Company  at  Reading,  Pa.,  the  Reading  does  not  spot 
cars  loaded  with  inbound  freight.  A  greater  amount  of  intermill 
switching  and  similar  situations  with  respect  to  conditions  under 
which  the  locomotives  of  the  defendants  must  operate  obtain  at  other 
plants.  The  length  of  sidings,  the  time  required  in  switching,  the 
number  of  deliveries,  crews  and  engines  are  greater  at  other  plants. 
The  difference  mainly  relied  upon  by  defendants  is  the  presence  or 
absence  of  designated  interchange  tracks. 

Some  steel  plants  are  satisfied  to  have  the  carriers  spot  the  cars  as 
a  service  included  in  the  transportation  charge.  Other  steel  plants, 
having  interchange  tracks,  prefer  for  reasons  of  their  own  to  switch 
and  spot  cars  from  such  interchange  tracks. 

At  the  plant  of  the  American  Bridge  Company  at  Pencoyd,  which 
is  directly  in  competition  with  complainant's  plant,  the  Pennsylvania 
Railroad,  since  May,  1911,  has  received  and  delivered  cars  on  the 
interchange  track.  The  Reading  does  the  switching  at  the  north 
end  of  its  tracks  and  receives  and  delivers  cars  onlv  on  the  inter- 
change  track  at  the  south  end.  It  places  cars  of  dolomite  and  coal 
for  unloading  on  the  tnick  near  the  middle  of  the  plant.  Complain- 
ant admits  that  the  pn*sent  practice  of  the  Pennsylvania  at  Pencoyd 
does  not  constitute  a  basis  for  complaint  of  discrimination  against  it. 
It  does  not,  however,  appear  that  the  arrangement  at  Pencoyd  is  un- 
satisfactory to  the  mill  people. 

At  certain  plants  the  defendants  deliver  and  receive  carload  freight 
on  interchange  tracks,  among  which  are  the  Eastern  Steel  Company, 
Bethlehem  Steel  Company,  Midvale  Company,  Pennsylvania  Steel 
Company,  United  States  Pipe  Company,  American  Bridge  Company, 
and  the  Sun  Oil  Company. 

Defendants  seek  to  nuike  a  distinction  as  to  the  duty  resting  upon 
them  at  plants  where  certain  tracks  have  been  designated  and  are 
used  as  interchange  tracks,  and  at  plants  where  such  designation 
has  not  been  made  and  such  practice  is  not  followed.  They  also  seek 
to  distinguish  lK*tween  the  old  plants  that  have  grown  gradually  into 
large  plants  and  where  the  performance  of  the  switching  originally 
undertaken  has  extended  as  the  plant  has  grown,  and  modem  planti 
that  are  constructed  under  plans  fur  their  complete  and  maximuni 
o|>erution. 
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The  Reading  considers  that  it  would  not  be  practicable  for  it  to 
spot  cars  at  Ivy  Rock,  because  there  would  be  constant  interference 
by  its  locomotives  with  those  of  the  Pennsylvania  and  of  c<Hnplain- 
ant  The  Pennsylvania  claims  that  on  the  present  layout  of  the 
tracks  connecting  with  the  interchange  it  is  not  practicable  for  it  to 
do  the  switching.  This  is  denied  by  complainant,  who  alleges  that 
it  is  not  necessary  that  cars  shall  be  placed  at  particular  or  specified 
hours.  However,  substantially  the  same  situation  obtains  at  other 
plants  in  the  lower  Schuylkill  Valley  and  has  not  prevented  the 
switching  of  cars  at  such  plants  by  defendants.  While  inconvenience 
might  be  encountered,  and  while  it  is  possible  that  if  defendants  per- 
formed the  switching  desired  complainant  might  find  the  condition 
thereby  created  undesirable  or  intolerable,  it  does  not  appear  that 
there  is  any  insuperable  difficulty  in  the  way  of  the  performance  of 
that  service  by  defendants.  What  complainant  desires  is  that  de- 
fendants shall  either  place  the  inbound  loads  at  the  proper  points 
for  unloading,  and  empty  cars  at  the  proper  points  for  loading,  and 
take  the  outbound  loads  from  the  loading  places,  or  reimburse  com- 
plainant for  performing  that  service  for  itself. 

That  it  is  the  carrier's  duty  to  accord  equality  of  service  and 
equality  of  rates  to  all  under  substantially  similar  circumstances  and 
conditions  is  beyond  question.  A  carrier  may  not  perform  a  switch- 
ing service  for  one  plant  and  decline  to  perform  it  at  a  competing 
plant  in  the  same  general  territory  on  the  ground  that  it  is  more 
convenient  to  perform  the  service  at  the  one  plant  than  at  the  other, 
or  because  it  has  been  customary  to  do  it  at  one  and  not  at  another. 
We  do  not  think  that  the  designation  or  the  construction  of  an  inter- 
change track  at  one  plant  justifies  the  carrier  in  refusing  to  perform 
at  that  plant  the  same  service  which  it  performs  at  a  competing  plant 
where  such  interchange  has  not  been  designated  or  provided.  We 
think  that  this  complainant  has  the  undoubted  right  to  demand  of 
these  defendants  the  same  services  which  they  perform  f(Hr  com- 
plainant's competitors  in  the  same  territory. 

The  switching  service  here  referred  to  is  that  necessary  to  the  plac- 
ing of  inbound  loaded  cars  at  proper  points  for  unloading,  the  plac- 
ing of  cars  at  proper  places  for  loading,  and  the  taking  from  points 
of  loading  outbound  loaded  cars.  It  does  not  contemplate  interplant 
switching  between  the  diflferent  buildings  or  tracks  composing  the 
plant  and  which  is  a  necessary  part  of  the  conduct  of  complainant's 
interplant  work  or  process  of  manufacture. 

Complainant  states  its  case  in  the  following  language: 

I'ndor  Fetation  15  of  the  act,  the  railroads  onder  these  circumstances  might 
voluntarily  ^ive  to  the  coniplalDant  an  allowance  covering  the  reasonable  cost 
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about  performing  the  switching  for  itself  and  has  an  undoubted 
right  to  demand  that  so  long  as  defendants  perform  that  service  for 
competing  plants  in  the  Schuylkill  Valley  territory  they  shall  per- 
form the  same  service  for  complainant,  but  we  think  that  under  the 
facts  which  have  been  noted  complainant  must  exercise  its  right  to 
terminate  the  agreements  which  it  entered  into  for  the  construction 
of  these  interchanges  and  make  proper  tender  of  refund  to  defend- 
ants of  sums  thus  expended  by  them  for  that  purpose,  and  which 
would  not  have  been  expended  if  defendants  were  to  do  the  switch- 
ing, before  it  can  be  heard  to  complain  of  unjust  discrimination,  or 
to  demand  reparation. 

Under  the  conditions  disclosed  by  this  record  we  are  unable  to  find 
that  complainant  has  been  unjustly  discriminated  against  because  of 
failure  of  defendants  to  perform  the  switching  in  question. 

The  Reading  makes  no  switching  allowance  to  any  industries  on 
its  line  and  is  not  involved  in  this  part  of  the  complaint. 

At  a  number  of  industries  at  Johnstown  and  Pittsburgh,  Pa.,  en- 
gaged in  the  manufacture  of  iron  and  steel,  the  Pennsylvania  does 
not  perform  the  switching  or  spotting  of  cars,  but  places  them  on 
interchange  tracks  of  the  industry  or  of  a  terminal  railroad  com- 
pany owned  or  controlled  by  the  industry  and  makes  an  allowance 
to  the  industry  or  to  its  terminal  railway. 

The  Union  Railroad  Company  serves  various  plants  of  the  Car- 
negie Steel  Company  and  the  American  Steel  and  Wire  Company, 
and  it  is  owned  or  controlled  through  ownership  of  its  capital  stock 
by  the  Carnegie  Steel  Company.  This  railroad  performs  the  switch- 
ing service  and  receives  an  allowance  from  the  Pennsylvania  out  of 
the  rate. 

The  Monongahela  Connecting  Railroad  Company,  affiliated  with 
the  Jones  &  Loughlin  Steel  Company,  receives  an  allowance.  Com- 
plainant avers  that  it  comes  into  competition  with  the  steel  com- 
panies at  Johnstown  and  Pittsburgh. 

The  only  raw  materials  on  which  allowances  are  made  at  Pitts- 
burgh or  Johnstown  and  which  are  also  used  by  complainant  are 
limestone  and  ore.  The  quantity  of  ore  used  by  complainant  is  incon- 
siderable. Complainant  states  in  its  brief  Uiat  practically  all  its 
limestone  comes  from  two  stations  in  the  state  of  Pennsylvania  on 
the  Reading. 

Complainant  relies  upon  Buffalo  Union  Fvmace  Co.  v.  L.  8.  dk 
M.  S.  Ry.  Co.^  21 1.  C.  C.  Rep.,  620.  But  that  case  was  founded  upon 
almost  identically  similar  circumstances  and  conditions  in  the  same 
territory.  The  plants  in  the  Pittsburgh  district,  which  includes 
Johnstown,  are  in  a  different  and  separate  rate  territory  both  as  to 
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inbound  materials  and  outbound  products.  Neither  of  the  defend- 
ants  makes  any  switching  allowance  in  the  Schuylkill  Valley.  Com- 
plainant is  on  an  equality  with  all  others  under  the  same  circum- 
stances and  conditions  in  that  respect 

Without  finding  or  even  suggesting  that  the  allowances  which  are 
made  at  Pittsburgh  and  at  Johnstown  are  lawful,  or  that  they  may 
not  constitute  undue  discrimination  against  others,  which  questions 
are  at  issue  in  an  investigation  which  we  are  now  conducting,  we  are 
of  the  opinion  that  they  do  not  subject  this  complainant  to  undue 
discrimination. 

The  complaint  will  be  dismissed. 


No.  4297. 
MEMPHIS  FREIGHT  BUREAU  ET  AL. 

V. 

ST.  LOUIS,  IRON  MOUNTAIN  &  SOUTHERN  RAILWAY 

COMPANY. 


No.  4297  (Sub-No.  1). 
SAME 

V, 

ST.  LOUIS  &  SAN  FRANCISCO  RAILROAD  COMPANY. 


8ubmiUc4  February  5,  1912.    Decided  March  4,  191t. 


1.  Rfitea  on  cottonseed  from  varlouit  iKilnts  In  the  states  of  Mlssoarl*  ArkaiiMSik 

and  liOutRlnna  to  Memphis.  Teun..  found  to  be  an  reasonable  and  imdnly 
discriminator}*.     Rea8«>nable  minimum  rates  prescribed. 

2.  Itntes  on  c<tttun8ecd  fmrn  iwiints  in  Ol&lniiouia  to  Memiibls,  Tenn.,  fonnd  to  be 

unduly  dlfirrlniiiintnry  nuniiiHt  Meniphln  and  In  favor  of  St.  lioaia,  Mol. 
and  Kast  St.  Louis,  IIL      NoudiHcrl minatory  relatlonshi|i  of  rates 
scribed. 
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T.  K.  Riddick  for  Memphis  Freight  Bureau. 

Henry  G.  Herhel  and  B.  M.  Flippin  for  St.  Louis,  Iron  Mountain 
&  Southern  Railway  Company. 

Fred  FI.  Wood  for  St.  Louis  &  San  Francisco  Railroad  Company. 

A.  R,  Bragg  for  Merchants'  Freight  Bureau  of  Little  Rock,  Ark., 
and  Arkansas  Cotton  Seed  Crushers'  Association. 

Report  of  the  Commission. 

Clark,  Commissioner: 

These  complaints  attack  as  unreasonable  per  se  and  as  unjustly 
discriminatory  against  complainants  and  in  favor  of  competing  manu- 
facturers at  St  Louis,  Mo.,  East  St  Louis,  111.,  and  at  various  mill 
points  in  the  states  of  Arkansas,  Louisiana,  and  Oklahoma  defend- 
ants' rates  on  cottonseed  from  points  on  their  lines  in  the  states  of 
Missouri,  Arkansas,  Oklahoma,  and  Louisiana,  to  Memphis,  Term. 

The  contention  of  complainants  may  be  summed  up  in  the  state- 
ment tliat  the  rates  should  be  established  on  a  distance  basis,  using 
the  rates  contained  in  the  so-called  "Arkansas  court  tariff." 

Several  years  ago  the  state  rates  in  Arkansas  were  those  which  had 
been  prescribed  by  the  railroad  commission  of  that  state.  They  were 
attacked  in  the  courts  as  confiscatory,  and  a  temporary  injunction  was 
p:ranted  restraining  their  enforcement  The  railroads  then  estab- 
lislied  rates  which  were  vigorously  protested  against  by  the  state 
authorities.  Thereupon,  the  state  commission  and  the  representatives 
of  the  railroads,  acting  upon  a  suggestion  from  the  federal  court, 
made  up  a  tariff  which  was  intended  to  provide  33J  per  cent  more 
revenue  on  the  intrastate  business  of  Arkansas  than  had  been  earned 
under  the  enjoined  state  tariffs.  The  tariff  so  prepared  has  been 
commonly  known  and  designated  as  the  court  tariff. 

Coiuphiinants  contend  that  the  rates  in  the  court  tariff,  being  in 
the  nature  of  a  compromise  between  the  rates  which  were  enjoined 
and  those  which  were  voluntarily  established  by  the  railroads  after 
the  injunction  was  secured,  are  reasonable. 

We  will  not  go  into  detail  as  to  the  litigation  relative  to  these 
state  rates  farther  than  to  say  that  it  appears  that  after  the  court 
tariff  was  prepared  all  of  the  roads  except  the  St.  Louis,  Iron 
Mountain  &  Southern,  hereinafter  called  the  "Iron  Mountain,"  and 
the  St.  Louis  Southwestern  agreed  to  try  it  for  a  period  of  one  year 
with  the  imderstanding  that  if  the  resulting  revenue  was  not  as  much 
as  was  expected  the  railroads  might  reinstate  their  cases  in  court,  and 
if  the  nveuues  were  l>elieved  by  the  Arkansas  commission  to  be  unrea- 
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sonably  h\ph  they  might  ask  to  have  the  cases  reopened.  At  the  expi- 
ration of  tlic  year  the  carriers  asked  for  reinstatement  of  their  cases, 
and  thoy  arc  now  in  litigation  in  the  federal  courts.  The  cases  of 
the  Iron  Mountain  and  the  St.  I^uis  Southwestern  stand  for  deter- 
mination by  the  Supreme  Court  on  the  petition  for  permanent 
injunction. 

The  Merchants'  Freight  Bureau,  of  Little  Rock,  Ark.,  and  the 
Arkansiis  Cotton  Seed  Crushers'  Association  intervened,  resisting 
the  complaint,  more  especially  the  petition  to  have  the  Arkansas 
court  tariff  taken  as  a  basis  for  the  interstate  rates. 

It  is  testified  that  more  cottonseed  is  crushed  at  Memphis  than  at 
any  other  point  in  the  United  States  and  this  is  said  to  be  so  **  by 
reason  of  its  location  in  the  center  of  the  largest  cotton-producing 
section." 

It  appears  that  the  strongi^st  com|)etition  which  the  Memphis 
dealers  meet  in  the  purchase  of  cottonseed  is  that  of  the  mills  at 
St.  Louis  and  Kast  St.  Louis,  especially  at  points  on  the  St.  I^uis 
&  San  Francisco,  hereinafter  termed  the  "  Frisco."  The  competi- 
tion at  stations  on  the  Iron  Mountain  is  said  to  be  '^  principallj  a 
local  mill  proposition.*' 

Complainants  allege  that  the  Iron  Mountain  discriminates  against 
Memphis  in  favor  of  St.  I^uis  by  maintaining  fnmi  certain  of  its 
stations  to  St.  I^ouis  commodity  rates,  while  shipments  from  the 
same  stations  to  Memphis,  a  shorter  distance,  arc  subject  to  sub- 
stantially higher  class  rates. 

The  Iron  Mountain  admits  that  this  allegation  is  true,  but  says 
that  it  is— 

due  to  the  fact  that  In  tlmen  pant  no  abnolute  necefwtty  therefor  Memed  appar- 
ent, as  Memphis  was  provided  with  a  full  line  «>f  c<»niuiodity  rates  from  Arkan- 
Kis,  Lou  1  Plana,  and  Oklahoma  polnt&  Its  main  source  of  supply  was  from 
iNistcni  Arkannis,  from  which  points  relatively  low  rates  obtained,  whereas 
8t.  liDuis  was  practically  limited  in  securing  Its  supply  from  points  In  aoath- 
euKteni  MiMmuri  and  northern  Arkansas. 

The  dis<^rimination  alleged  against  Memphis  and  in  favor  of  local 
]M)ints  in  Arkansas  grows  out  of  the  fact  that  the  rates  to  the  local 
pi»iiits  an>  the  court  tariff  rates,  and  the  rates  to  Memphis  the  higher 
voluntarily  established  interstate  rates. 

Karh  of  the  complaints  is  accompanied  by  an  exhibit  which  is 
made  a  part  of  the  complaint  showing  certain  points  of  origin,  dis- 
taiurs  and  pre.<4'nt  rates  therefrom,  etc.,  and  the  prayer  is  for  the 
estaltlisliment  of  reasonable  and  nondiscriminatory'  rates  from  those 
points  to  Memphis. 

\umer<»us  and  exhaustive  exhibits  are  filed  in  the  record,  but  the 
following  table  of  comparative  distances  and  comparative  rates  in 
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cents  per  100  pounds  as  between  Memphis  and  St.  Louis  is  illus- 
trative of  the  situation: 


From — 

To  Memphis. 

To  St  Loaii. 

Distance. 

Rate. 

Cents. 
11.5 
14.6 
14.6 
29.6 
30 
S2 
81 

2L6 
22.6 
21.6 
23.6 

6 
18 
18 
12 
10 
10 

8 

Distance. 

Rate. 

Iron  Mountain  stations: 

Bt'thol.  Ark 

MUe9. 
108 
129 
126 
14« 
167 
195 
240 
831 
3.% 
906 
889 

10 
126 
144 
124 

M7 
163 

41 

72A 
198 
263 
184 
196 
198 
168 
664 
688 
601 
686 

296 
364 
846 
222 
218 
176 
298 

OenlM. 
16 

Knobt'l. -\rk 

14 

Tuokerman.  Ark 

16 

Necleyville,  Mo 

11 

Oxly ,  Mo 

12.6 

Grays  Ridge,  Mo 

10 

Oran,  Mo 

10 

Luckett.  La 

26 

NuKent.  La 

25 

Van  Buix'n.  Ark 

25 

WaKontT,  okla 

26 

FriM'o  j<tationf*: 

Marion.  Ark 

18.6 

Hardv.  Ark 

16 

Thayer.  Mo 

18.6 

IMttman.  Mo 

12 

Shade.  Mo 

10 

Blf)<)mfleld.  Mo 

10 

\jo  Panto,  .\ rk 

18.6 

From  numerous  points  in  Arkansas  the  Iron  Mountain  carries 
rates  to  i[omphis  and  no  rates  to  St.  Louis.  The  Frisco  apparently 
carries  a  full  line  of  rates  to  both  places. 

A  witness  for  complainants  testified  that  the  rates  from  southeastern 
Missouri  to  St.  Louis  and  East  St.  Louis  were  the  lowest  known  to 
him  "  e.xcept  the  rate  on  cottonseed  from  St.  Louis  to  Louisville," 
and  th:i(  while  in  most  instances  the  rates  to  Memphis  were  the  same 
as  to  St.  lyouis  the  distance  to  St.  Louis  was  double  that  to  Memphis. 

Defendants'  witnesses  admitted  that  the  rates  to  St.  Louis  and  East 
St.  Louis  are  "  very  low  "  and  "  unreasonably  and  even  absurdly  low." 
An  Iron  Mountain  witness  savs  that  these  low  rates  were  established 
for  tlie  Brown  Oil  Company,  located  at  St.  Louis,  because  it  was  nec- 
e.*^.<Mrv  to  fro  nearly  200  miles  south  of  St.  Louis  before  reaching  points 
at  which  cottonsi^ed  is  produced.  lie  testified  that  he  did  not  consider 
the  adjustment  fair;  that  he  would  like  to  advance  the  rates  to  St. 
Louis;  that  lie  had  once  prepared  a  tariff  proposing  to  advance  them, 
hut  that  he  had  not  been  permitted  to  make  it  effective  because  of 
roiiiphiint-  from  the  St.  I^uis  mills.  The  Fri.sco  defends  the  low 
rates  to  St.  Louis  on  the  plea  that  they  were  fixed  when  it  came  into 
that  ti^rritorv  and  met  the  conditions  as  it  found  them.  Defendants' 
witne.^s  admitted  that  the  rates  are  discriminatory  in  the  sense  that 
they  are  higher  for  like  distances,  but  expressed  the  opinion  that  the 
ratt^  to  Memphis  are  low  rates,  and  said  that  the  lower  rates  to 
St.  Loui<  were  forced  upon  them  and  they  could  not  help  it. 

Krfrnfirc  was  made  to  a  rate  on  the  Frisco  from  Mammoth 
Springs,  Ark.,  to  Kansas  City,  Mo.,  a  distance  of  342  miles,  of  16 
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cents  lycT  100  pounds.  This  rate  was  established  several  years  ago 
when  one  or  two  mills  were  operating  at  Kansas  City,  but  it  appears 
that  those  mills  are  no  lon^r  operated  and  that  no  cottonseed  moved 
Insl  year  to  Kansas  City  via  the  Frisco. 

With  relation  to  the  rates  to  Kansas  Citv  defendants'  witness  tes- 
tided  that  in  his  opinion  a  mill  located  so  far  from  the  cotton-grow- 
in  tr  territory  could  not  possibly  get  along  on  any  rate  which  a  rail- 
road can  afford  to  make.  He  said  that  this  was  measurably  true  of 
mills  located  at  St.  Louis  (and  what  is  true  of  St.  Tjouis  must  be 
equally  true  of  East  St.  Jjouis)  but  he  differentiates  the  St.  Louis 
situation  from  that  at  Kansas  City  by  the  fact  that  the  mill  at  St. 
Iiouis  was  established  when  the  industry  was  young  and  when  there 
was  not  much  competition. 

The  following  table  made  up  by  the  Frisco  is  indicative  of  the 
effect  which  the  present  rate  adjustment  has  upon  the  movement  of 
cottonst»ed: 


Htatcmcnt  of  tnnrrmcnt  of  rottnnaced,  cnrload,  fmm  Minttoun  ntatiOHg  on  the 

Frisco,  from  September  /.  1010,  to  August  31.  1911, 


To  MemphU. 


Fnnii— 


rmnpYH'II I 

ri«rk  ton ' 

runnh.TiviMi' ! 

Ilolf'iinb 

Ilnllniid 

Kciini-tt 

MitMni 

Mfir'ti>'i 

.  rt^l^■^ 

r..rrt>:.vi:;r 

>•  M:ith 

Mi.  :r 

Kri»li«'i' 

T«"t«l  III*- 

A  vi-rmiri"  •::•'■  .if'  <f  •THri-in^fpiniwhii  I: 
^hf|>IIli'llt'<  Ui'-M-tl 


1 

MllM. 

C*ni. 

1> 
123 

4 

1-H 

7« 

1 
1 

110 
131 

ii:{ 

1 

17  1 


41 


llLM  I. 

I 


To  K«M  St. 

liHiii^  finfl 

NAiinn«l 

stfK'k 

YanU. 

To  St. 

Louii. 

ToUl 

C«f«. 

ram 

Miles. 

Cm. 

210 

2DI 

221 

•        210 

.        227 

222 

212 
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The  Krisrn  ptntinns  from  which  cottonseed  is  shipped  are  confined 
to  th<'  s^Mitheastern  corner  of  Missfiiiri  and  to  points  on  its  main  line 
in  (lie  northea>tern  corner  of  Arkansas.  The  testimonv  shows  that 
wlseii  the  Kri<co  acquired  its  lines  in  southeastern  Missouri  the  ruling 
r:iti'  of  the  Iron  Mountain  from  stations  in  that  territory  to  St.  Louis 
wji<  10  <'<»nts  |>er  UX)  iiound'^:  that  the  Frisco  applied  that  rate  from 
its  stations  down  to  it<  ea^t  and  west  branch  line  through  Kcnnett 
and  (*anitl)ersville  and  established  a  rate  of  VI  cents  per  100  pounds 
to  St.  Louis  from  Mi>.souri  points  south  of  that  line;  that  the  lO-cent 
rate  from  |)oint8  north  of  this  line  was  effective  except  from  a  lew 
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unimportant  stations  on  the  Maiden  branch;  and  that  from  points 
south  of  that  line  the  rate  to  Memphis  was  made  9  cents  per  100 
pounds  as  compared  with  12  cents  to  St.  Liouis.  This  latter  state- 
ment is  not  correct  as  to  the  present  rates. 

It  appears  clearly  that  many  of  the  rates  here  complained  of  were 
established  for  the  purpose  of  "  protecting "  or  "  taking  care  of '' 
local  mills. 

The  Frisco  asserts  that  its  rates  to  Memphis  are  the  same  as  the 
court  tariff  rates  up  to  distances  of  about  35  miles,  and  these  rates 
are  not  complained  of;  that  from  about  35  miles  up  to  100  miles  the 
rates  to  Memphis  are  1  cent  higher  than  the  court  tariff  rates;  that 
for  greater  distances  the  differences  are  greater  because  the  voluntary 
scale  is  followed  instead  of  the  court  tariff  scale;  and  that  the  Mem- 
phis rates  generally  are  not  higher  for  like  distances  than  those 
prescribed  in  Texas  by  the  Texas  commission,  or  than  the  interstate 
mileage  scale  applying  between  points  in  Oklahoma  and  points  in 
Arkansas,  or  between  points  in  Arkansas  and  points  in  Missouri. 

Complainants  show  that  defendants'  rates  to  Memphis  from  the 
points  here  considered  are  higher  than  are  charged  for  like  distances 
by  tlie  lines  east  of  Memphis.  No  evidence  as  to  the  operating  condi- 
tions is  presented  except  computations  made  up  from  the  Commis- 
sion's statistics  of  railways,  from  which  it  appears  that  the  average 
rate  per  ton  per  mile  on  the  east-side  lines  is  8.15  mills,  while  that  of 
the  Frisco  is  1).79  mills;  that  the  average  density  of  traffic  in  tons  on 
the  oast-side  lines  is  817,839,  while  that  of  the  Frisco  is  513,085.  Simi- 
larly ^roiip  5,  which  embraces  the  east-side  lines,  shows  rate  per  ton 
per  mile  of  8.24  mills  and  tonnage  density  629,050  tons,  as  compared 
with  group  8,  which  embraces  the  west-side  lines,  of  per-ton-per-mile 
rale  iJ.Si  mills  and  tonnage  density  of  508,557  tons.  While  it  is  not 
improper  to  consider  the  rates  of  the  east-side  lines  in  a  comparative 
sense,  we  do  not  think  that  they  can  be  considered  as  controlling. 

Another  statement  shows  that  prior  to  the  establishment  of  the 
railroad  commission  of  Arkansas  in  1900,  defendants'  voluntarily 
established  rates  to  Memphis  were  lower  than  their  present  rates. 

The  question  of  the  transportation  cost  from  point  of  origin  of  the 
seed  to  destination  of  the  products  is  discussed,  as  is  also  the  per-ton- 
per mile  rate  on  cottonseed  in  comparison  with  rates  on  other  com- 
modities of  substantially  similar  value. 

It  api)eai*s  that  the  movement  of  the  seed  is  largely  controlled  by 
ownership  of  gins  and  that  both  gins  and  oil  mills  are  to  a  consider- 
able extent  owned  by  manufacturing  interests  that  need  and  use  the 
oil.  It  follo\\'<s.  therefore,  that  the  milling  points  to  which  the  seed 
shall  go  and  the  points  to  which  the  products  shall  go  are  largely 
eontroile<i   by  this  ownership,  and  that  the  movement  will  be  in 
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aocorclanoe  with  the  wishes  of  the  owners  reganlless  of  slight  Hiffer- 
enrcs  in  fri'i^ht  nites. 

These  facts  detract  from  the  force  and  value  of  comparison  between 
the  rates  on  cottx)nseed  and  those  on  other  commodities  of  similar 
vahie. 

It  is  testified  that  the  seed-crushinf;  mills  operate  only  about  five 
months  during  the  year  because  the  capacity  of  the  mills  far  exceeds 
the  available  supply  of  seed.  It  also  appears*  despite  that  fact,  that 
additional  mills  are  being  constructed  by  manufacturers  who  use  the 
products  in  their  manufacturing  proce-^ses. 

This  traffic  must  move  over  a  bridge  across  the  Mississippi  River 
in  order  to  reach  Memphis  and  defendants  have  to  pay  a  bridge 
arbitrary  of  U  cents  per  100  pounds  thereon,  which  fact  is  relied  upon 
as  justifying  somewhat  higher  rates  than  would  otherwise  obtain. 
Complainants  urge  that  much  of  this  traffic  to  St.  I^uis  and  East  SL 
Ix>uis  must  also  cross  a  bridge  acrass  the  same  stream  at  St.  Louis, 
and  that  whatever  bridge  arbitraries  are  charged  should  be  absorbed 
by  defendants.  In  Memphin  Freujht  Bureau  v.  ^t.  L.  S.  ir.  Ry  Co.^ 
20  I.  C.  C\  Kep.,  33,  we  found  that  the  bridge  arbitrary  at  Memphis 
was  a  factor  which  was  entitle<l  to  consideration. 

Complainants*  witnesses  admit  that  it  is  undesinible  to  have  the 
rates  on  cottonseed  to  the  various  milling  points  based  entirely  un 
distanc(\  although  they,  of  course,  contend  that  that  factor  should  not 
be  entirelv  overlooked.  Thev  admit  that  if  the  rates  were  established 
purely  on  a  distance  l)asis  the  mills  at  St  Louis  and  East  St.  I^uis 
could  not  get  any  seed  at  all. 

As  has  i)een  stated,  common  ownership  of  gins  and  of  seed-cnisliing 
mills  strongly  influt'nces,  if  it  does  not  control,  the  movement  of  the 
cottonsiH'tl :  that  is.  if  a  mill  company  at  St.  I^uis  and  a  mill  company 
at  Memphis  Inith  have  gins  at  a  common  point  in  Arkansas,  the  seed 
from  their  respet-tive  gins  will  move  to  St.  Ix>uis  and  Memphi*^.  re- 
spectively, regardless  of  a  slight  ditTerence  in  the  freight  rates. 

Defenclants  argue  that  unless  real  sulMantial  injustice  results  to 
Memphis  under  the  present  adjustment  the  Commission  should  not, 
even  if  it  has  that  power,  make  an  order  that  would  shut  St  Ix)uis 
mills  out  of  competition.  They  also  argue  that  if  discrimination 
against  roniplainant  (loi*s  exist  it  is  not  unjust,  but  only  such  as 
arise<  from  the  fact  that  other  points  arc  geographically  more  ad- 
vantagi'ou^'Iy  situated.  It  may  Ik*  true  that  certain  interior  milling 
points  are  more  advantagiM)usIy  locatetl  tluin  is  Memphis,  but  it  can 
hanilv  In'  s:iid  as  to  this  trallic  tiiat  St.  Ixiuis  or  East  St.  Louis  is 
as  advantap'ouslj'  locate<l  as  is  Memphis. 

It  is  suggested  that  the  rates  from  southeastern  Missouri  to  St 
I^)uis  are  state  rates  and  are  not«  therefore*  to  be  taken  as  a  measure 
of  unjust  discrimiiuition  in  interstate  rates.     It  does  not,  howeTer, 
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appear  that  the  rates  of  these  defendants  on  cottonseed  from  south- 
eastern Missouri  points  to  St.  Louis  are  fixed  by  state  authorities. 
The  rate  is  almost  uniformly  the  same  to  St  Louis  from  these  various 
points. 

In  view  of  the  litigation  now  pending  as  to  the  Arkansas  state  rates 
and  the  fact  that  the  mills  at  St  Louis  and  East  St.  Louis  must  of 
necessity  go  farther  for  cottonseed  than  do  the  Memphis  mills,  and 
in  view  of  our  findings  in  Memphis  Freight  Bureau  v.  St.  L,  S.  W, 
Ry,  Co,^  supra^  we  are  not  willing  to  take  either  the  Arkansas  or  Mis- 
souri state  rates  as  a  rule  by  which  to  measure  the  interstate  rates. 

The  evidence  as  to  the  unreasonableness  of  the  rates  complained  of 
was,  in  the  main,  comparisons  with  other  rates  and  comparisons 
with  rates  on  the  same  commodity  to  other  points,  and  the  evidence 
of  discrimination  against  Memphis  was  also  mainly  comparisons 
of  rates  to  other  points.  ^Vhen  it  appears  that  a  carrier  gives  to 
one  point  substantially  lower  rates  for  substantially  the  same  service 
than  it  a^rords  to  a  competing  point,  those  comparisons  are  forceful, 
and  in  the  absence  of  modifying  conditions  might  well  be  considered 
as  conclusive.  In  T.  cC-  P.  Ry.  Co.  v.  /.  C.  (7.,  162  U.  S.,  197,  the 
Supreme  Court  of  the  United  States  said: 

In  pasfiin^:  upon  questions  nriainj;  under  the  act,  the  tribunal  appointed  to 
enforce  its  provisions,  whether  the  Commission  or  the  courts,  is  empowered  to 
fully  consider  all  the  circumstances  and  conditions  that  reasonably  apply  to  the 
situation,  tind  in  the  exercise  of  its  Jurisdiction  the  tribunal  may  and  should 
consUier  the  lepltiniate  interests  as  well  of  the  carrying  companies  as  of  the 
traders  and  shippers,  and  in  considering  whether  any  i>articular  locality  is  sub- 
Jwteti  to  i\n  undue  preference  or  disadvantage  the  welfare  of  the  communities 
occupying:  the  l<K':ilities  where  the  goods  are  delivered  is  to  be  considered  as 
well  as  tliat  of  the  communities  wbich  are  in  the  locality  of  the  place  of 
slilpnient. 

liiesc  complaints  raise  as  to  these  defendants  substantially  the 
same  issues  that  were  decided  in  Memphis  Freight  Bureau  v.  St. 
L.  X.  ir.  Ry.  Co.^  supra^  as  to  the  defendant  therein.  The  points  of 
ori^riu  are  in  the  same  general  territory  but  on  the  lines  of  competing 
carriers,  and  the  destination  is  the  same. 

In  view  of  the  facts  which  have  been  noted  and  the  general  situa- 
tion (liat  has  been  described,  the  findings  in  Memphis  Freight  Bureau 
V.  St.  L.  S.  \\\  Ry.  Co.^  supra^  and  on  the  whole  record,  we  find  that 
the  rates  of  defendant  St.  Louis,  Iron  Mountain  &  Southern  Railway 
Company  on  cottonseed  to  Memphis  are  unjustly  discriminatory  and 
unreasonabh*  to  the  extent  that  they  exceed  the  following,  in  cents 
per  100  pounds,  which  will  be  prescribed  for  the  future  as  maximum 
rates: 

From  stations —  CeatiL 

T^'xarknna.  Ark.,  to  Gnrdon,  Ark.,  ezclading  Gordon 14 

(iunion  to  Little  llock.  Ark.,  both  incliuiye 13.5 
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the  rates  complained  of  are  higher  than  the  court  tariff  rates,  we 
can  not  concede  that  the  allegation  of  unreasonableness  has  been 
abandoned  by  complainants. 

We  find  that  the  rates  of  defendant  St.  Louis  &  San  Francisco 
Railroad  Company  on  cottonseed  from  the  following  named  points 
to  Memphis  are  unreasonable  and  unjustly  discriminatory  in  so  far 
as  they  exceed  the  following  in  cents  per  100  pounds,  which  will  be 
prescribed  as  reasonable  maximum  rates  for  the  future : 

From  stations —  Cents. 

Kennett,  Mo.,  to  LeachvUle,  Ark.,  excluding  Kennett 11 

Warden,  Mo.,  to  Deering,  Mo.,  inclusive 10 

Hardy,  Ark.,  to  Thayer,  Mo.,  inclusive 12 

Walnut  Ridge.  Ark.,  to  Keller,  Ark.,  Inclusive 11 

Keller  to  Naylor,  Mo.,  excluding  Keller 11.6 

Baird,   Mo 11 

In  fixing  these  rates  for  both  defendants  we  have  given  considera- 
tion to  all  of  the  conditions  and  endeavored  to  prescribe  an  adjust- 
ment that  is  reasonable  and  just  to  all  interests  concerned.  We  have 
not  prescribed  rates  from  stations  except  where  the  existing  rates  are 
found  to  be  unreasonable  and  unjustly  discriminatory.  It  is  not  ex- 
pected that  in  effecting  this  new  adjustment  defendants  will  increase 
ijny  existing  rates.  It  is  expected  that  rates  from  intermediate  points 
not  specified  will  be  adjusted  in  conformity  with  those  here  pre- 
fer ilxnl. 

An  order  will  be  entered  in  accordance  with  these  findings. 

Reparation  is  asked  for  in  the  original  petitions,  but  that  point 
was  not  pressed  at  the  hearing.  No  testimony  with  regard  to  it  was 
offered  and  it  was  not  referred  to  either  in  briefs  or  on  argument 
AVc  must  regard  our  conclusions  in  Memphis  Freight  Bureau  v. 
St.  L.  S.  ir.  liy.  Co,^  supra^  as  substantially  controlling  in  this  situ- 
i'.tion.  Xo  reparation  was  awarded  in  that  case  or  in  Memphis 
Frei(jht  Bureau  v.  St.  L.  S.  W.  Ry.  Co.,  22  I.  C.  C.  Rep.,  587,  and  we 
do  not  regard  the  instant  cases  as  justifying  an  award  of  reparation. 
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No.  4193. 

IN  THE  MATTER  OF  RATES,  RULES,  REOTTT. ATTONS,  AND 
PKACTK  ES  OF.  AIJSORPTIONS  MADE  BY  AND  PRO- 
VIDED FOR  IN  TARIFFS  OF  THE  LOUISIANA  RAIL- 
WAY AM)  XAVKJATION  COMPANY  WITH  RESPECT  TO 
THE  TRANSPORTATION  OF  SUGAR. 


Submiltrd   March   /.   tVJJ.     itci-idid   March  4.    t9I3. 


1.  Dofondant  li:is  on  WW  a  '•1»h*:i1  linjHjrt  t.irlfT"  app^'lnK  on  ftiifnir  "Imported 

from  fnrri;;ii  (•<»i}iitri«^H  :iiul  fn»iii  riiitiil  Statofi  Inniilar  iM»wieMlooB  re- 
jvIvimI  lliriMi::!!  New  <)rlo:ms.  Ijx.,  or  Tort  (MialiiiHto.  I^.,"  to  Crameiry. 
Iji.  Tho  nitl  linn  I  from  New  Orle.ins  or  Tort  riinlniotCc  to  (iramercj 
Is  wliolly  within  tho  state  of  I^Miisiana.  When  thi*  Fupir  is  belni;  loaded 
into  vessel  at  forel^i  iNirt  the  N«'w  Orlvans  a^ent  of  the  Gramercy  i^ 
finery  is  notified  and  he  notifies  a;:«'nt  of  the  railro:u1  to  prepare  for  itt 
prompt  mtivenicnt  to  (Sranierey.  He  pays  tlie  enstoms  charnreii  and 
n.vel\es  an  onhT  fp«m  the  rnstoms  officer  for  the  Ptennier  to  deliver  the 
wijnir  to  hini.  Wo  tnrns  that  onier  over  to  the  a^reiit  of  th«»  mllmad* 
and  I  he  mil  mail  tlnTeniton  loadH  the  mifmr  into  its  cnrit  at  tlie  wharreii 
has  tt  Hwit<-htHi  to  its  terminal,  and  trnns|NirtH  It  to  Cnimerry:  iicN, 
That  tlie  rail  transiKirtatlon  \»  Hiihjeet  to  the  feiieral  at*:. 

2.  On  (*omp]aInt  that  the  ntil  carrier  is  tran8|)ortInfr  thiP  smrar  nt  lera  than 

the  <-ost  of  the  service  and  therehy  effect Inc  dlseriminathin  agalnvt  Pnpir 
refinery  at  New  OrleMiis;  fftld.  That  under  the  tariff  as  amended  sutNie- 
qnently  to  the  institntion  of  the  Inqniry  the  serviiv  Is  not  performed  at 
ti'>s  than  cost  :ind  that  the  practice  does  not  effect  undue  dlHcrtmliuitloii. 

Jfts,  ph  ir.  Carroll  for  .Vmerican  Sii^r  Ri^flning  Company. 
Hm^rson  Hentley  for  Loiiisinna  Railway  &  Navigntion  Company. 
/:\  Howard  MfCaleh  f(»r  Cohminl  Sugars  Company. 
U'.  .)/.  Itttrnnr  fdf  liailroiitl  Coiiiiiiis^ion  of  Ix>uisiaiia,  intervener. 

Report  of  the  Commission. 

Cl-  MJ  K .  ( 'o  rn  m  hs nmrr: 

Informal  complaints  having  been  recoivoil  to  the  effect  that  cer 
tain  tariffs  and  practice>*  of  tlie  I^ouisiana  Railway  A  Navigation 
Company,  hereinafter  railed  defendant,  were  tmjustly  duacrimina- 
tory  in  favor  of  the  refinery  of  the  Colonial  Sugars  Company  at 
Gramercy,  La.,  and  unjustly  discriminatory  against  sugar  refinerica 
at  New  Orlean.s,  and  it  appearing  that  defendant  had  on  file  here  a 
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tariff  covering  transportation  of  imported  sugar  from  New  Orleans 
or  Port  Chalmette,  La.,  to  Gramercy,  La.,  under  which  absorptions 
were  provided  for  which  amounted  to  substantially  all  of  the  reve- 
nue earned  under  the  tariff,  and  might  in  some  instances  exceed  the 
gross  revenue,  the  Commission  instituted  this  inquiry. 

On  December  24,  1909,  defendant  issued,  effective  January  31, 
1910,  its  tariff,  I.  C.  C.  No.  A-448.  This  publication  was  by  its  title 
a  "  local  import  tariff,"  and  its  terms  were  confined  to  the  transpor- 
tation in  carloads  of  sugar  "  imported  from  foreign  countries  and 
from  United  States  insular  possessions  received  through  New  Or- 
leans, I^a.,  or  Port  Chalmette,  La.,"  to  Gramercy,  La.  The  rate 
from  sliip  side  New  Orleans  or  Port  Chalmette  to  Gramercy  was  IJ 
cents  per  100  pounds  on  a  carload  minimum  of  36,000  pounds. 

The  tariff  provided  that  the  rate  included  the  switching  charges 
of  connecting  lines  in  New  Orleans  and  from  Port  Chalmette  to  New 
Orleans,  the  cost  of  loading  sugar  from  wharves  to  cars  in  New 
Orleans  or  Port  Chalmette  not  to  exceed  three-fourths  of  1  cent  per 
100  pounds,  wharfage  charges  for  use  of  wharves  in  New  Orleans 
2  cents  per  ton  of  2,000  pounds  for  the  first  3  days  and  1  cent  per  ton 
per  day  for  the  next  3  days,  not  exceeding  9  cents  per  ton  for  the 
first  0  days,  and  thereafter  no  charge  for  30  days,  shed  charges  in  the 
sheds  on  the  wharves,  if  used,  1^  cents  per  ton,  and  harbor  dues 
ranging  from  $2.50  each  for  vessels  under  100  tons  to  $15  each  for 
vessels  of  500  tons  and  over. 

An  investigation  made  by  one  of  our  examiners  as  to  three  cargoes 
of  sugar  transported  under  this  tariff  showed  that  on  those  cargoes 
defendant  received  revenue  above  its  absorption  of  charges  thereon, 
respectively,  of  $in.54,  $104.50,  and  $78.29.  This  was  an  average  of 
revenue  above  absorptions  of  $01.44  per  cargo,  75  cents  per  carload, 
and  2..'VJ  cents  per  ton.  A  further  analysis  showed  that  if  the  maxi- 
uium  absorptions  provided  in  the  tariff  were  made  they  would 
amount  to  :i2.12  cents  per  ton,  as  against  gross  earnings  of  30  cents 

per  ton. 

Tlie  tariff  above  referred  to  was  suj)erseded  April  28,  1911,  by  de- 
fendant's tariff,  I.  C.  C.  No.  A-510,  which  is  still  in  effect.  This 
tarill  bears  the  same  title,  applies  on  the  same  traffic,  contains  the 
-anie  rate  of  U  cents  \yQr  100  pounds  ship  side  New  Orleans  or  Port 
dialniette  to  (Iramerry,  and  provides  for  the  absorption  of  switching 
char<res  of  connecting  lines  in  New  Orleans  or  from  Port  Chalmette 
to  New  Orleans,  and  the  cost  of  loading  from  wharves  to  cars  in 
New  Orleans  or  Port  Clialmette  not  to  exceed  three-fourths  of  1 
cent  per  100  |)ounds. 

The  railroad  conunission  of  Ix)uisiana  intervened,  and  in  conjunc- 
tion with  defendant  questions  the  jurisdiction  of  this  Ommission 
over  the  traffic  in  question* 
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The  manner  in  which  this  traffic  is  handled  is  stated  in  the  testi- 
mony of  the  New  Orleans  representative  of  the  Colonial  Sugars 
Company,  as  follows: 


Aftor  the  f;rln<lInK  H(*ii8on  Is  over,  the  Cuban-America n  Sugar  Company 
a  I(»t  of  811^ r  from  their  estates  In  Cuba  nnd  constgnii  It  to  oa  at  N< 
Orloana — coiisl^ied  to  the  Colonial  Sugars  Company  at  New  Orleans.  That 
su^ar  Ih  billed  to  uft,  and  when  I  know  that  tiint  sugar  Is  being  loaded  at  one 
of  the  estates  I  notify  Mr.  lladdick,  freight  agent  of  the  lioulaiana  Railway 
&  Navigation  r«^ni]>:iny.  in  order  that  he  should  provide  equlianent  to  moTe 
that  <*arpi  quickly.  On  arrival  of  the  cargo,  the  first  thing  we  have  to  do  la 
to  iMiy  the  duty  to  the  United  States  (Sovernment  to  get  fiosseaslon.  and  beyond 
that,  turn  over  to  the  collector  of  the  (lort  our  bill  of  lading,  so  as  to  show  that 
we  havo  |K)Hsi>8sion  of  the  sugar.  The  duty  Is  i>aid  on  a  consummated  teat — 
ninpty-six  tt^st.  hh  n  rule— nnd  then  an  order  Is  given  us  on  the  deputy  at  the 
steauMT  -  the  rnltc<l  States  deputy — to  deliver  that  sugar  to  us,  and  we  tarn — 
I  turn  that  to  our  aeent.  wlio  is  there,  and  attends  to  the  unloading  of  the 
ship,  and  he  In  turn  givoj)  It  to  the  Louisiana  Railway  &  Navigation  Company. 
That  is  all.  I  think. 

Original  steninship  hills  of  lading  filed  in  the  record  show  that 
these  cur^H's  nre  consi^rned  to  the  Colonial  Sufifars  Company  at  the 
port  of  New  Orleans.  It  appeal's  that  the  sugar  is  received  from  the 
steamship  at  New  Orleans  by  the  agent  of  the  Colonial  Sugars  Com- 
])aiiy,  who  accepts  (M>n.<tnictive  deliver}'  nnd  possession  of  it;  that  lie 
gives  directions  to  dcfciitlaiit  to  move  it  toGramercy:  that  defendant 
loads  it  from  the  wharves  to  its  cars  and  transports  it  to  Gramercy. 
It  is  argued  that  the  rail  transportation  is  entirely  within  the  state 
of  Louisiana  and  therefore  outside  the  jurisdiction  of  the  federal  acL 
It  is  to  lie  note<l.  however,  that  when  the  sugar  is  being  loaded  into 
the  steamship  at  point  of  origin,  the  agent  (»f  the  C^donial  Sugars 
Company  is  notified  of  that  fact  and  that  he  notiiies  defendant  in 
order  that  it  may  provide  equipment  with  which,  on  arrival  of  the 
cargo  at  New  Orleans,  to  promptly  move  it  to  Gramercy.  There  is 
no  showing  ami  no  pretense  that  the  sugar  is  loaded  in  the  vessels  at 
point  4tf  origin  with  any  other  intent  than  that  it  sliall  move  to 
(iranitrcy.  (ieiHTally  and  usually  the  sugar  which  goes  to  Gramercy 
is  dotiiied  to  go  to  (iiamercy  when  it  is  loaded  at  the  foreign  port. 
Only  tmi'  inManiu'  i^  citetl  in  which  the  sugar  did  not  go  to  Gramercy, 
and  that  was  some  molas>es  sugar  which  constituted  only  part  of  a 
cargo. 

Thi'  titk'  of  defendantV  taritf.  the  character  of  the  traflSc  to  which 
it  applies.  iMul  ilu*  fai^t  that  it  was  voluntarily  file<l  with  this  Com- 
niission  by  defendant  have  been  noted. 

It  is  suL'gested  that  if  the  sugar  were  shipped  from  a  foreign  port 
to  New  Orleans  and  thrre  deliveix'd  by  the  steamship  company  to  the 
rail  carrier  for  tnin>portation  to  (irHinercy  under  the  terms  and  con- 
ditions usually  applying  to  the  handling  of  traffic  by  connecting 
carriei>i.  the  traflic  would  be  subject  to  the  terms  of  the  federal  acL 
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If  this  su^r  wer0  brought  to  New  Orleans  as  it  is,  were  there  re- 
ceived by  its  owner  or  his  agent,  and  later,  as  an  independent  trans- 
action, it  should  be  shipped  by  rail  to  some  point  in  Liouisiana  and 
did  not  move  outside  the  confines  of  that  state  on  such  journey,  it 
would  hardly  be  claimed  that  such  rail  movement  subjected  the 
traffic  to  the  provisions  of  our  act,  but  as  has  been  noted,  this  traffic 
is  not  so  handled.  It  leaves  the  foreign  port  with  the  full  intention 
on  part  of  its  owners  and  shippers  to  send  it  on  to  Gramercy  by  rail. 
There  is  no  common  arrangement  between  the  water  carrier  and  the 
railroad,  and  the  traffic  does  not  move  under  a  through  bill  of  lading 
from  the  foreign  port  to  Gramercy.  But  arrangements  for  its  trans- 
portation to  Gramercy  by  rail  are  made  before  the  vessel  reaches  New 
Orleans,  and,  under  instructions  of  the  agent  and  the  owner  of  the 
sugar,  defendant  takes  it  from  the  wharf  where  it  is  left  by  the  steam- 
ship company,  loads  it  into  its  cars,  and  transports  it  to  Gramercy, 
thus  carrying  out  the  original  intention  entertained  at  the  time  the 
sugar  is  loaded  in  the  vessel  at  the  foreign  port.  In  Southern  Pacific 
Terminal  Co.  v.  /.  C.  C.  and  Young^  219  U.  S.,  498,  the  Supreme 
Court  of  the  United  States  said: 

It  makes  no  difference,  therefore,  that  the  shipments  of  the  products  were 
not  made  on  throiiph  bills  of  lading,  or  whether  their  initial  point  was  Gal- 
veston or  some  other  place  in  Texas.  They  were  all  destined  for  export  and  by 
the  delivery  to  the  Galveston,  Harrlsburg  &,  San  Antonio  Railway  they  must 
be  considered  as  having  been  delivere<i  to  a  carrier  for  transjjortation  to  their 
foreign  destination,  the  terminal  company  being  a  part  of  tlie  railway  for  such 
purpose.  The  case,  therefore,  comes  under  Coc  v.  Errol,  116  U.  S.,  517,  where 
it  is  said  that  goods  are  in  interstate,  and  necessarily  as  well  in  foreign,  com- 
merce when  thoy  have  "actually  started  in  the  course  of  tranF.»ortation  to 
another  state,  or  delivered  to  a  carrier  for  transportation.**  In  O.,  C.  d  8.  F. 
Ry.  Cr,.  V.  i^tntv  of  Texas,  204  U.  S.,  403,  the  facts  are  different  and  the  case 
is  not  npposite. 

Defendant  and  intervener  invoke  the  application  of  the  Supreme 
Court's  decision  in  O.,  C.  cf-  S.  F,  Ry.  Co.  v.  Texas,  204  U.  S.,  403, 
but  it  is  noted  that  in  deciding  the  Yming  case,  supra,  the  Supreme 
Court  took  pnins  to  say  that  in  G.^  C.  cfe  S.  F.  Ry.  Co,  v.  Texas  "  the 
facts  arc  difTcrent  and  the  case  is  not  apposite." 

The  first  section  of  the  act  provides  that  its  terms  shall  apply — 

•  •  •  to  jiny  common  carrier  or  carriers  engaged  in  the  transportation  of 
pMssong^Ts  or  projjerty  wholly  by  railroad  (or  partly  by  railroad  and  partly  by 
water  \vlM>n  both  are  us<n1  under  a  common  control,  management,  or  arrange- 
niont  for  a  roiitinnous  carriage  or  shipment),  from  one  state  or  territory  of 
the  rnlt«^l  Stat<»s  or  the  District  of  Columbia,  to  any  other  state  or  territory, 
or  tin*  District  of  rolunibla. 

•  ••#••• 

•  •  •  and  also  to  the  transportation  in  like  manner  of  property  shipped 
from  any  i>la(v  in  the  United  States  to  a  foreign  country,  and  carried  from 
such  place  to  a  i)ort  of  transtthipment,  or  shipped  from  a  foreign  ooimtiy 
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any  plare  in  the  United  States  and  carried  to  Kiich  plaoe  from  a  |)ort  of  entry 
either  in  tlie  rnito<l  Statics  or  an  adJaciMit  fnreltai  country. 

•  •  •  prondifl,  hoicrver,  Tliat  tlic  provisions  of  thia  act  shall  not  apply 
to  the  tninsiN)rt:itioii  of  passiMi^era  or  property,  or  to  the  receiving,  delivering. 
storage,  or  handling  nf  pn)ix'rty  wliolly  wllliin  one  state  and  not  shipped  to  or 
from  a  forcl};n  muntry  from  or  to  any  state  or  territory  as  aforesaid,  nor  ahall 
they  apply  to  the  transniissiim  of  messages  by  telephone,  telegraph,  or  cnble 
wholly  within  one  state  and  not  transuilttt'd  to  or  from  a  foreign  country  from 
or  to  any  st;>le  or  territory  as  aforesaid. 

The  question  of  jiiri. -diet ion  hinges  upon  the  proper  inteq)reta- 
tion  of  the  words:  "  ^Sliippod  from  a  foreipn  country  to  any  place  in 
the  rnited  States  and  nirried  to  such  phice  from  a  port  of  entry  in 
the  Tnited  States.**  It  is  argued  that  the  manner  in  which  the  traflic 
liere  considered  is  handled  removes  it  from  the  Application  of  those 
words. 

It  is  well  settle<l  tliat  in  manv  of  these  matters  the  state  may  act 
if  the  (N»n«rre>s  has  not  s<»en  lit  to  exercise  the  federal  power,  but  we 
think  that  the  Congress  has  seen  fit  to  exercise  the  federal  power 
with  rehition  to  the  transportation  of  property  "shipped  from  a 
forei^i  country  to  any  place  in  the  United  States,  and  carried  to 
such  plaf'c  from  a  port  of  entry/* 

It  is  arpied  that  tlie  w<»rds  "  in  like  manner"  refer  to  transporta- 
tion '*  partly  bv  railroad  and  partly  hy  water  when  l)oth  are  used 
unrier  a  common  control,  manairement,  or  arrangement  for  a  con- 
tinuous j'arriaire  or  shipnu»nt."  With  this  contention  we  can  not 
a^rree.  especially  in  view  of  the  decision  of  the  Supreme  Court  in  the 

Neither  can  we  concur  in  the  view  that  the  words  "as  aforesaid  " 
exclude  the  federal  juris4licti<m  tJver  tratlle  transjwrtwl  in  the  manner 
here  shown. 

In  the  instant  case  the  trafli<*  i-^  uidoad«Ml  from  the  steamship  upon 
the  public  clorks.  owned  by  the  city  of  New  Orleans,  and  is  there 
loailed  bv  dffernlani  into  its  ears,  and  the  cars  an»  tiien  switched  bv 
a  belt-line  road  to  deft  iiilant*<  line.  It  i<  ar<rued.  therefore,  that  this 
casi»  is  to  In*  dilbTi-niiaieil  from  the  Ynuutj  rn^\  suprtu  The  entire 
transportation  i-  <'ondiu'ted  through  these  several  agencies,  which 
nn*  eniploy.'il  fur  the  piirpos)'  of  carrying  out  the  orifrinal  intention 
of  -liippini:  tli»'  >iii::ii*  from  tin*  fon»i;rn  port  to  (Iramercy.  The  ship- 
nu-nts  arc.  as  lia-  U'eii  M'en.  dctintMJ  to  (iramercv  when  loaded  on 
the  >teaiii'-hip.  ai:d  we  think  that  tliey  must  Ih*  considered  as  havinf; 
Ix'cn  ileli\en'i|  to  tlii'  iH-ean  carrier  fi>r  tr.in<|K)rtati(m  to  Gremercy. 

It  is  aririiii]  that  tlh*  inLdect  or  failure  of  a  carrier  to  file  ■  tariiF 
with  a  rate- refill  at  iiii:  bndv  doe>  not  dis|Mi>>ess  that  ImmIv  of  its 
authority  or  juri^>ii<-iion  i»ver  the  tniflic  intended  to  1m*  covered  by 
the  taritl.  and  that  the  act  of  filing  a  taritT  with  a  rate- regulating 
IxMiy  doe.--  not  transfer  to  that  body  jurisdiction  which  by  law  is 
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lodged  in  some  other  regulating  body  with  which  the  tariff  has  not 
been  filed.  This  suggestion  of  itself  is,  no  doubt,  correct,  but  it  does 
not  at  all  follow  that  a  carrier  may  file  conflicting  tariffs  with  state 
and  federal  bodies  and  use  one  as  a  shield  against  the  other. 

The  act  to  regulate  commerce  requires  carriers  to  publish,  file,  and 
post  schedules  of  their  charges  upon  traffic  subject  to  the  act;  it  for- 
bids carriers  from  participating  in  such  traffic  until  such  tariffs  have 
been  so  filed  and  except  in  strict  accord  with  their  provisions;  it 
binds  both  carrier  and  shipper  to  the  terms  of  such  tariffs,  which, 
when  they  have  been  filed,  become  the  law  and  the  only  lawful 
authoritv  as  to  the  movement  of  such  traffic.      If  a  carrier  that  is 

ft 

subject  to  the  federal  act  files  a  tariff  applicable  on  traffic  that  is 
subject  to  the  act,  it  must  be  held  to  be  bound  thereby. 

As  has  been  seen,  this  defendant  files  with  us  its  "local  import 
tariff"  naming  rate  on  sugar  "imported  from  foreign  countries  jind 
from  United  States  insular  possessions  received  through  New  Or- 
leans, La.,  or  Port  Chalmette,  La.";  it  takes  the  sugar  with  its  own 
employees  from  the  wharf  where  it  is  laid  down  by  the  steamship 
company  and  transports  it  to  Gramercy,  the  destination  it  was 
originally  intended  to  reach;  the  agent  of  the  owner  of  the  sugar 
attends  to  the  payment  of  import  duties;  he  receives  from  the  United 
States  customs  officer  an  order  for  the  steamer  to  deliver  the  sugar 
to  him,  and  he  simply  turns  that  order  over  to  defendant 

We  ai-e  of  opinion  that  this  traffic  is  subject  to  the  provisions  of 
the  act  to  regulate  commerce;  that  it  is  not  only  proper  but  neces- 
sary that  defendant  should  file  with  us  tariff  under  which  it  trans- 

ft 

ports  this  property,  and  that  it  may  lawfully  be  transported  only  in 
accordance  with  the  terms  and  conditions  of  a  tariff  so  filed  with  us. 
Complainants  introduced  an  experienced  traffic  officer  of  a  railroad 
which  competes  with  defendant,  who  testified  that  from  his  experi- 
ence, and  in  his  judgment,  the  rate  named  in  this  tariff  would  not 
cover  the  actual  cost  of  the  service  rendered.  Defendant's  officer 
testified  that  the  actual  cost  of  loading  from  wharves  to  cars  for  the 
past  yoar  was  a  trifle  less  than  seven-tenths  of  1  cent  per  100  pounds; 
that  the  average  loading  per  car  was  65,200  pounds,  and  that  the 
switrhin^^  charge  absorbed  was  $2  per  car,  which  left  $3.29  per  car 
for  the  haul  from  its  terminal  in  New  Orleans  to  Gramercy,  the  dis- 
tance hein^  38  miles.  lie  also  testified  that  for  the  year  ended  June 
:U).  ItUl.  defendant's  cost  of  operation  for  the  whole  system  was 
$1.84  per  freight-train  mile,  which  included  the  cost  of  the  river 
transfer  from  Angola  to  Naples;  that  the  average  number  of  cars 
|)er  friMght-train  mile  for  the  system  was  19,  and  that  the  average 
nninlxr  of  cars  per  freight  train  between  New  Orleans  and  Gram- 
ercy was  greater  than  the  average  of  the  whole  system. 
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It  is  also  stated  tliat  defendant  receives  more  revenue  from  a  car- 
load of  refined  siipir  from  Gramercy  to  an  interstate  destination  than 
it  would  receive  from  New  Orleans  to  the  same  destination,  and  that 
the  innintonancr  of  the  refinery  at  Gramercy  has  materially  increased 
the  otlior  traffic  of  the  road  and  p^iven  it  new  sources  of  revenue.  It 
is  te.stif]iM]  that  defendant  and  the  Gramercy  plant  have  encouraged 
and  largely  stimulated  the  growth  of  sugar-cane  along  defendant's 
line,  and  that  if  the  Colonial  Sugars  Company  were  not  able  to  se- 
cure the  transportation  of  the  raw  sugar  by  rail  at  this  low  rate  it 
could  construct  a  wharf  at  Gramercy  and  have  the  sugar  brought 
th<Te  bv  vessel. 

The  Vazoo  &  Mississippi  Valley  Railroad  also  hauls  sugar  cane  to 
the  (iraniercy  plant,  and  the  undoi-standing  and  purpose  is  that  each 
railroad  shall  n*ceive  the  outbound  tonnage  of  sugar  from  the  cane 
whi(*h  it  hauls  in. 

It  is  testified  that  the  normal  movement  of  empty  cars  on  defend- 
ant's lino  is  north  from  New  Orleans  and  that  but  for  the  loading  of 
this  sugar  to  (iraiuercy  the  same  cars  would  ordinarily  be  haulinl 
empty. 

Tiio  rates  on  n-liiuMl  sng:ir  from  New  Orleans  and  from  Gramercy 
to  northiTM  i)oiiit^  ixrv  the  same,  and  defenriant  argues  that  the  exist* 
ing  arrangi'ment  is  in  etToct  equal  to  a  transit  privilege  under  which 
the  raw  sugar  would  Ik»  taken  from  New  Orleans,  refined  at  Gramercy, 
and  transported  to  destination. 

The  Ameriean  Sugar  Refining  Company  has  a  large  and  modem 
refining  plant  at  Tort  Chalmette  at  which  sugar  is  handled  from  the 
boats  to  the  refinery  by  machinery.  That  company  contends  that 
imder  this  arningeiiient  the  cost  to  the  Colonial  Sugars  Company  of 
getting  the  raw  sugar  into  its  refinery  at  Gramercy  is  leas  than  that 
to  the  American  Sugar  Refining  Company  at  Port  Chalmette.  It  is 
obvious,  however,  that,  if  such  differences  did. exist,  the  elimination 
of  eertain  of  the  provisions  for  absorptions  which  were  contained  in 
the  tariir  in  etTeet  when  this  inquiry  was  instituted  has  very  mate- 
rial! v  modified,  if  it  hi\<  not  entirelv  removed  them.  We  are  not  able 
to  find  that  the  present  tariff  effects  imdue  <liscrimination,  especially 
in  view  of  the  fa(*t  tliat  the  American  Sugar  Refining  Company^a 
pl:int  is  not  located  upon  and  ships  no  sugar  over  defendant'a  line. 
On  the  rerord  we  must  eonclude  that  defendant  is  not  transporting 
thi^  sugar  to  (iramerey  at  le>>  than  the  cost  to  it  of  the  service. 
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No.  4301. 
REPUBLIC  METALWARE  COMPANY 

V. 

ERIE  RAILROAD  COMPANY  ET  AL. 


Submitted  December  6,  1911,    Decided  March  4,  1912. 


Charpea  collected  by  deCendants  for  transportation  of  15  carloads  of  stamped 
ware  from  BiiCTnlo,  N.  T.,  to  Pacific  coast  terminals,  fonnd  to  have  been 
unrensouable.    Reparation  awarded. 

Thomas  K,  Lawrence  and  Charles  J.  Staples  for  complainant. 

F,  (\  laniard  nnd  //.  .4.  Scandrett  for  Union  Pacific  Railroad 
Company  and  Southern  Pacific  Company. 

7\  II,  Burgess  for  Erie  Railroad  Company,  Chicago  &  Erie  Rail- 
road Company,  Denver  &  Rio  Grande  Railroad  Company,  and  West- 
ern Pacific  Railway  Company. 

Repobt  op  the  Commission. 

By  thk  Commission: 

Complainant  is  a  corporation  engaged  in  the  manufacture  of 
stamped  ware  and  tinware,  with  its  principal  place  of  business  at 
BiilTalo,  N.  Y.  By  petition,  filed  August  9,  1911,  it  assails  as  unjust, 
unreasonable,  and  discriminatory  the  charges  collected  by  defendants 
for  the  transportation  of  15  carloads  of  stamped  ware  from  Buffalo 
to  (^ilifornia  and  north  Pacific  coast  terminals.  The  subject  matter 
of  the  complaint  was  first  filed  with  the  Commission  on  January  23, 
IIUI.     Hrparation  is  asked. 

Dniinir  the  period  from  March  29,  1909,  to  September  17,  1910, 
coinplninant  shipped  over  defendants'  lines,  via  the  routes  herein- 
iftrr  stated,  from  Buffalo,  to  Oakland  and  San  Francisco,  Cal., 
rmtlnnd,  Oreg.,  and  Seattle,  Wash.,  15  carloads  of  stamped  ware, 
for  which  transportation  charges  were  collected  at  a  rate  of  $1.20 
per  100  pounds,  except  as  to  certain  portions  of  each  shipment 
packed  in  corrugated  strawboard  boxes,  which  were  charged  at  a 
rate  r>0  per  cent  liigher,  or  $1.80  per  100  pounds. 

1>ans4'ontinental  freight  bureau  tariffs  in  force  at  the  time  these 
shipments  moved  named  the  following  conunodity  rates,  in  oeiita 
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per  100  pounds,  from  Buffalo  to  California  and  north  Pacific  coast 

terminals: 


stumped  wan': 

AiCHto  or  vnainelo«l.  n.  o.  s.,  aim  mnito  in m ware.  n.  n.  n.,  In  boxen,  bar- 

n'l)<.  or  iTHtoM,  iiiiiilinum  carload  woiR^ht.  '22.U00  (lOtindi 11.70  fl.SO 

StATTiiKNl  wiire.  II.  n.  n..  nittu-d  (not  agat**,  ffraiiite.  or  enameled  ware),  in 

lioxeH.  Imrn'lii,  ur  crates,  minimum  i-arloa<l  weUht,  22.00U  poiindi l.TO  l.'J> 


C.  L. 


These  rates  were  subject  to  a  rule  of  the  tariff,  the  material  provi* 
sions  of  which  read  as  follows: 

AinCLES    IN    II0XE8,   CRATES,   OB   BALIS. 

18.  (A)  Wbeii  commodity  rntcs  •  *  •  provide  for  artldea  "boxed/*  and 
do  not  provide  for  the  Rame  In  cniteft.  nickfi.  bnleii,  bii^s,  or  bandies,  they  will 
tiike,  wbcn  sbipiied  In  cnitos  or  rnckF,  25  per  ront  bigber  rate  tban  In  boxes,  and 
whon  Khli)i)eil  In  baliHi,  bnirH,  or  bundles,  fiO  |ior  cent  bister  rate  tban  in  boxes 
(when  winip  rate  in  provided  for  articles  in  craters  as  in  boxes,  when  shipped  In 
biiloH,  l>afn«.  or  hundlea  they  will  take  .'lO  |»er  cent  bivher  rates). 

( U)  The  torn)  "  boxed  **  iimmI  In  this  tariff  is  intended  to  mean  psicksges  made 
entirely  of  Innilier  or  iiiniher  ami  metal,  completely  IncloslnK  the  contents. 

(C)  The  term  ** crated**  or  *'  in  crates'*  means  Incloseil  on  all  sides  (Inclod- 
itif;  iKtttonO  with  framework,  so  as  to  allow  of  the  i»ackaKe  belnf?  taken  in  and 
out  of  M  car  within  the  crate,  and  so  as  to  fully  protect  the  article  from  damagv 
b>  contact  with  other  freight.  Packa^r^s  iNinsistinR  of  bimler's  board,  loose 
Wot  111  (»n  l)oanls,  wood  fll>or.  or  similar  material.  Inclosnl  In  wooden  frames,  or 
oniHiKtinp  of  basketwork  (woven  wotxl  and  wire>.  will  be  considered  "crntca." 

Under  their  (construction  of  this  rule  the  defendants  charged  on 
nil  the  articles  packed  in  corrugated  strawl>oard  boxes  50  per  cent 
hiirher  than  the  commodity  rnte  named.  Tlie  complainant  contends 
that  the  rate  thus  applied  was  excessive. 

Upon  the  record  we  are  met  first  with  the  question  of  whether  or 
not  the  nile  was  rorrectly  interpreted  and  applied  by  the  defendants. 
The  first  rlause  authorizes  25  |xt  cent  hipher  rates  when  the  com* 
mrxlity  rates  pn^ide  for  artiHe<  "boxed,*'  and  do  net  provide  for 
f/i4  fttirfu  in  fTdft's,  rnrks^  i^ic.  But  the  commodity  rate  on  stamped 
ware  i-^  expressly  made  applicable  to  shipments  in  craten  as  well  as  in 
}n».rtM.     Hv  its  own  terms,  then*fore,  the  first  clause  is  excluded  from 

* 

con-'i<leration.  and  we  pass  to  a  definition  of  the  terms  "boxed  **  and 
"crated."  Hv  sei'tioii  ( R)  of  the  nile  the  term  "boxed,*'  as  used  in 
tlu*  tariff,  is  said  to  be  "  intended  to  mean  packages  made  entirely  of 
himlKT  or  lumlM^r  and  metal,  com[>Ietc]y  inclosing  the  contents.** 
Althou^rh  the  term-  of  this  secti«»n  are  inclusive  rather  than  exclusive, 
it  can  not  Ih>  lichl  applicable  to  corriii;Hted  strawlioard  boxes.  As 
the  shipments  in  ijucstion  were  not  crated,  the  first  sentence  of  sec- 
tion (^  is  not  applicable.  Nor  can  the  n*maining  sentence  be  made 
to  apply.  sinc<*  the  packages  did  not  i^msist  of  the  material  specified 
or  i)f  similar  material  and  were  not  *'  inclosed  in  wooden  frmmes.'* 

siLca 
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We  are  thus  confronted  with  this  situation:  The  tariffs  provide 
in  express  terms  a  rate  of  $1.20  on  stamped  ware  in  hoxes^  barrels, 
or  crates.  The  packages  here  involved  were  neither  boxes,  barrels, 
nor  crates.  The  rule  further  declares  that  the  rate  shall  be  50  per 
cent  higher  if  the  articles  are  shipped  in  hcies^  hags^  or  bundles;  the 
defendants  applied  the  50-per-cent-higher  basis  to  the  shipments. 
Did  they  therefore  consider  that  the  corrugated  strawboard  boxes 
were  hales  or  hags  or  hundlesf  If  not,  upon  what  theory  was  the 
commodity  rate  applied? 

If  the  terms  embraced  in  the  nile  are  to  be  accepted  as  they  read, 
tlieir  effect  would  be  to  so  restrict  the  application  of  the  tariff  as  to 
provide  no  commodity  rate  at  all  for  articles  shipped  in  boxes  of  the 
character  here  in  question.  Such,  however,  has  not  been  the  view  of 
the  transcontinental  carriers;  that  a  conmiodity  rate  was  in  fact  au- 
tliorized  by  the  tariffs  does  not  appear  to  have  been  questioned  by  the 
delivering  ciirriors,  for  they  construed  the  rule  as  justifying  a  charge 
of  50  per  cent  above  the  commodity  rate.  They  have  heretofore  in- 
terpreted the  tariff  as  authorizing  a  commodity  rate  on  such  ship- 
nicnt.s  notwithstanding  the  inapplicability  of  the  nile.  But  as  the 
rule  reads,  and  we  have  no  reason  to  construe  it  otherwise,  it  did  not 
permit  the  imposition  of  the  50-per-cent-higher  charge.  At  the  same 
time,  however,  its  failure  to  define  "  boxed  "  to  include  packages  made 
of  corni^ated  strawboard,  rendered  equally  inapplicable  the  com- 
modity rate  of  $1.20.  It  appears  therefore  that  at  the  time  of  move- 
ment the  defendants  published  no  rate  that  could  under  their  com- 
modity tariffs  l)e  applied  on  such  of  complainant^s  shipments  as  are 
here  involved. 

Notwithstanding  this  dereliction  of  defendants,  the  complainant 
is  entitled  to  a  just  and  reasonable  rate.  In  the  determination  of  this 
([uestion  we  find  that  contemporaneously  with  the  series  of  trans- 
continental tariffs  applicable  when  these  shipments  moved,  the  west- 
ern and  the  official  classifications  provided,  in  substance,  that  freight 
shipped  in  pulp,  fil)er,  or  double-faced  corrugated  waterproofed 
!>(>:ir(l  packages  woidd,  on  condition  that  they  met  certain  specified 
re<]nirenients  as  to  construction,  thickness,  etc.,  take  the  rating  pro- 
vided for  the  same  articles  when  in  wooden  boxes.  In  the  transcon- 
tinental tariffs.  I.  C.  C.  Nos.  028  and  929,  effective  October  10,  1910, 
within  one  nxmth  following  the  last  shipment,  and  having  the 
-ame  applications  as  the  ones  we  have  been  considering,  the  rule 
referred  to  was  modified  by  the  insertion  in  section  (B)  of  a  pro- 
vi>i(»n  to  the  effect  that ''  unless  otherwise  provided,  ratings  on  article^ 
in  wooden  boxes  will  apply  on  the  same  articles  in  fiberboard,  pulp- 
board,  or  double-faced  corrugated  strawboard  boxes,"  provided  cer- 
tain specifications  and  requirements  as  to  material,  power  of  resist- 
ance, test  of  durability,  etc.,  are  complied  with.    The  modified  rule 

22  I.  C.  C.  Rep. 


568  INTERSTATE  COMMERCE  COMBHSSION  BEP0BT8. 

is  still  in  force,  and  it  is  not  questioned  that  under  these  later  tariffs 
shipments  of  the  character  here  in  question  would  be  entitled  to  the 
rate  of  $1.20. 

Considering  the  character  of  the  commodity  and  of  the  box  in 
which  it  was  shipped,  we  do  not  think  that  the  just  and  reasonable 
nitc  to  apply  on  the  shipments  should  have  exceeded  the  rate  of  $1.20 
per  100  pounds  applicable  to  the  same  commodity  inclosed  in  a  box 
of  different  composition.  From  all  the  facts  before  us,  we  are  of 
the  opinion  and  so  find  that  the  50-per-cent-higher  charge  collected 
by  defendants  constituted  an  unreasonable  and  unlawful  charge  and 
should  1x3  refunded  to  complainant. 

The  shipments  all  originated  at  Buffalo.  The  points  to  which  they 
were  destined,  the  dates  of  shipment  and  the  respective  routes  of 
movement,  weights  of  portions  packed  in  corrugated  strawboard 
boxes,  and  amount  of  the  unreasonable  charges  thereon,  were  as  fol- 
lows : 

Thre4>  to  Oakland.  Cal..  in  March.  July,  and  August,  1000,  via  the 
Krie  Uailroad:  Chicago  &  Erie  Railroad:  Atchison,  Topeka  &  SanU 
Fe  Railway:  and  Southern  Pacific  Compiiny :  combined  weight,  13,327 
pounds:  reparation  due  complainant,  $70.9<). 

Two  to  Oakhind,  Cat.  in  October  and  Noveml)er,  1000,  via  the  Erie 
Railroad:  Chicago  &  Krie  Railroad:  Chicago  (ircat  W(*stern  Kail- 
V(Kid:  St.  Joseph  &  Grand  Island  Railway;  Union  Pacific  Railroad; 
iiiid  Southern  Pacific  Company:  combined  weight,  10,120  pounds; 
reparation  due  complainant.  $00.72. 

Two  to  Oakland,  (\il.,  in  Februarv  and  Julv.  1010,  via  the  Erie 
Railroad:  Chicago  &  Krie  Railroad:  AVabash  Railroad;  Missouri 
Pacific  Railwav :  Denver  &  Rio  (irande  Railroad :  and  Western  Pacific 
Railway:  combined  weight,  17,478  i>ounds;  reparation  due  complain- 
ant, $104.S7. 

One  Xn  San  Francisco,  Cal..  in  August,  1010.  via  the  Erie  Railroad; 
Chicago  &  Krie  Railnmd:  Wabash  Railroad:  Missouri  Pacific  Rail- 
way: I>eiiver«&  Rio  (irande  Railroad:  and  Westeni  Pacific  Railway; 
weight.  l*J.7'.t7  |M>nnds:  reparation  due  complainant,  $70.78. 

One  lo  Si»attle,  Wash.,  in  OctoIxT,  UW,K  via  the  Erie  Railroad; 
Chi*'a;r«»  &  Krie  Railroad:  Chicagi)  (Jreat  Western  Railroad;  and 
(in'at  Northern  Railway:  weight,  1.500  pounds.  By  mistake  the  lesn- 
thaii-rarload  nite  of  $1.70  was  charged  in  this  instance,  which,  with 
lh(>  .'iO  jirr-irnt  ]K*nalty  added,  made  a  rate  of  $2.55.  The  entire  ship- 
HitMit  wa-  slightly  less  thnn  the  minimum  carload  weight,  but  the 
full  iniiiiiiiuin  wt*iirlit  was  cliarirei]  at  tho  n^gi da r  carload  rate,  and  the 
I..VN)  poiiiul-  at  the  U'ss-than-carloail  nite:  so  that  the  reparation  due 
complainant  as  to  thi^  shipment  is  :^(S.*25. 

One  to  Seattle,  Wash.,  in  Novemlier.  11K)1>,  via  the  Erie  Railroad; 
Chicago  &  Erie  Itailroad;  Chicago,  Burlington  A  Quincy  Railroad; 
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and  Great  Northern  Railway;  weight,  12,325  pounds;  reparation  due 
complainant,  $73.95. 

One  to  Seattle,  Wash.,  in  January,  1910,  via  the  Erie  Railroad; 
Chica^  &  Erie  Railroad;  Chicago,  Milwaukee  &  St.  Paul  Railway; 
and  Chicago,  Milwaukee  &  Puget  Sound  Railway;  weight,  3,310 
pounds;  reparation  due  complainant,  $19.90. 

One  to  Seattle,  Wash.,  in  August,  1910,  via  the  Erie  Railroad;  Chi- 
cago &  Erie  Railroad ;  Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  Rail- 
way; and  Northern  Pacific  Railway;  weight,  9,925  pounds;  repara- 
tion due  complainant,  $59.55. 

One  to  Seattle,  Wash.,  in  September,  1910,  via  the  Erie  Railroad; 
Chicago  &  Erie  Railroad;  Chicago,  Burlington  &  Quincy  Railroad; 
and  Great  Northern  Railway;  weight,  4,060  pounds;  reparation  due 
complainant,  $24.36. 

Two  to  Portland,  Oreg.,  in  May  and  September,  1910,  via  the  Erie 
Railroad;  Chicago  &  Erie  Railroad;  Minneapolis,  St.  Paul  &  Sault 
Ste.  Marie  Railway;  Great  Northern  Railway;  and  Spokane,  Port- 
land &  Seattle  Railway;  combined  weight,  6,435  pounds;  reparation 
due  complainant,  $38.61. 

Upon  the  record  the  Commission  finds  that  the  complainant  made 
the  several  shipments  and  paid  unreasonable  charges  as  set  forth  in 
the  above  statement  of  facts;  that  it  has  been  damaged  in  the  aggre- 
gate of  the  several  specific  amounts  above  stated  as  reparation; 
that  it  is  tlierefore  entitled  to  an  award  of  reparation  in  the  specific 
sums  stated,  with  interest,  against  the  carriers  shown  by  the  said 
statement  of  facts  to  have  participated  in  the  transportation  for 
which  the  unreasonable  rates  were  exacted.  An  order  will  be  en- 
tered acconiingly. 
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No.  M96. 

SIDWAY  MERCANTILE  COMPANY 

V, 

LAKE  SHORE  &  MICHIGAN  SOUTHERN  RAILWAY  COM- 
PANY ET  AL. 


fiubmittcd  February  2i,  1911,     Divided  March  4,  1912. 


Cbnrpes  o»>]loct«l  by  defendants  for  traiiRportntlon  of  two  cnrloads  of  rhll- 
dren*R  collaiwlble  Kocarts  fnmi  Klkliart,  Ind..  one  to  Los  Augeles,  and  the 
othor  to  Oakland,  Cai.,  found  to  have  been  unreasonable.  ReparntloD 
awarded. 

J.  F,  Ehnimjer  for  the  complainant. 

//.  -I.  Sran/lrt'tf  for  Union  Pacific  Railroad  Company  and  South- 
ern Pacific  Company. 

Rktort  of  the  Commission. 

Bv  THE  Commission: 

Complainant  is  a  corporation  engaged  in  the  manufacture  and 
sale  of  children's  ^oczirts,  with  its  principal  office  at  Elkhart,  Ind. 
It.s  petition,  filed  August  29,  1910,  alleges  that  it  was  charged  an 
excessive  and  unreasonable  rate  for  the  transportation  of  two  car- 
loails  of  4-hiIdrcn*s  collapsible  gocarts  from  Elkhart,  one  to  lios 
Angeles.  Cul.,  and  the  other  to  Oakland,  Cal.    Reparation  is  asked. 

iMvmber  )1\K  r.)09,  complainant  shipped  via  defendants^  lines, 
from  Klkliart  to  I^is  Angeles,  one  carload  of  children's  folding  or 
collapsible  giMMits  for  which  trans(>ortation  charges  were  collected 
in  the  sum  of  ^riiTi,  at  a  rate  of  $2.<»*J}  |)er  100  pounds,  upon  a  mini- 
mum of  *JO,<)00  pounds.  January  2,  1910,  complainant  shipped  via 
<lefen<lants*  lines  fnmi  the  s:ime  point  of  origin  to  Oakland,  one 
carload  of  like  gmnls,  weighing  23.000  pounds,  for  whidi  trans- 
portation eharges  amounting  to  $ri03.T5  were  collected  at  the  same 
rate.  The  gtiearts  were  shipped  folded  flat,  packed  in  pulpboard 
b(»xrs. 

Transcontinental  freight  bun*au  tariff,  I.  C.  C.  No.  9M,  in  force 
via  defendants*  lines  when  the  shipments  moved,  named  a  rate  of 
Sl.Tf)  per  100  pounds  from  Elkhart  to  Los  Angeles  and  Oakland  on 
''goi^arts  (folding  or  collapsible),  wood  or  metal,  boxed  or  crated. 
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min.  c.  1.  wt.  20,000  lbs."    The  tariff  carried  a  rule,  to  which  the 
shipments  were  subject,  reading  as  follows: 

(A)  When  commodity  rates  •  •  •  provide  for  articles  "boxed,"  and 
do  not  provide  for  the  same  in  crates,  racks,  bales,  bags,  or  bundles,  they  will 
take,  when  shipped  in  crates  or  racks,  25  per  cent  higher  rate  than  in  boxes, 
and  when  shipped  in  bales,  bags,  or  bundles,  50  per  cent  higher  rate  than  in 
boxes  (when  s;ime  rate  is  provided  for  articles  in  crates  as  in  boxes;  when 
shii)ped  in  bales,  bags,  or  bundles  they  will  take  50  per  cent  higher  rates). 

(B)  The  term  "boxed/*  used  in  this  tariff,  is  intended  to  mean  packages 
made  entirely  of  lumber  or  lumber  and  metal,  completely  inclosing  the  contents. 

(C)  The  term  "crated"  or  "in  crates"  means  inclosed  on  all  sides,  in- 
cluding; bottom,  with  framework,  so  as  to  allow  of  the  package  being  taken 
in  and  out  of  a  car  within  the  crate,  and  so  as  to  fully  protect  the  article 
from  damage  by  contact  with  other  freight.  Packages  consisting  of  binders* 
board,  loose  wotKion  boards,  wood  fiber,  or  similar  material,  inclosed  in  wooden 
frames,  or  consisting  of  basket  work  (woven  wood  and  wire),  will  be  considered 
"  crates.** 

Under  the  assumption  that  this  rule  gave  authority  for  its  action, 
the  delivering:  carrier  added  50  per  cent  to  the  rate  as  to  each  ship- 
ment, and  assessed  the  charges  accordingly. 

The  shipment.s  were  sold  by  complainant  under  a  guaranteed 
freight  rate  of  $1.75  per  100  pounds.  The  additional  charges  were 
paid  at  destination  by  complainant's  western  representative,  and 
under  the  contract  of  purchase  were  charged  back  to  and  ultimately 
I)aid  by  complainant.  They  amounted  to  $175  on  the  shipment  to 
I^os  Angeles  and  $201.25  on  the  Oakland  shipment.  In  the  super- 
seding transcontinental  tariff,  effective  October  10,  1910,  a  provision 
waii  incorporated,  which  is  still  in  force,  to  the  effect  that  unless 
otherwise  stated  ratings  on  articles  in  wooden  boxes  will  apply  on 
the  same  articles  in  fiberboard,  pulpboard,  or  double-faced  corru- 
gated strawboard  boxes.  It  is  not  questioned  that  if  the  later  tariff 
had  In^en  in  force  when  the  shipments  moved  the  rate  of  $1.76  would 
have  applied. 

Coinphiinant  contends  that  the  charges  were  excessive  and  un- 
rea>()iiablo  to  the  extent  of  the  50  per  cent  added  to  the  commodity 
rate,  and  reparation  is  desired  accordingly. 

A  matter  of  first  importance  is  whether  the  50-per-cent-higher  rate 
was  authorized  by  the  rule  referred  to.  A  like  question,  involving  the 
same  rule,  was  considered  and  decided  in  Republic  Metalware  Co.  v. 
h\  li.  Ii.  Co.,  22  I.  C.  C.  Rep.,  565.  In  that  case  there  were  a  num- 
Iht  of  transcontinental  shipments  of  articles  in  boxes  similar  to  those 
here  in  question,  and  under  the  rule,  as  construed  by  the  carriers, 
r)0  per  rent  was  added  to  the  published  rate,  as  in  this  case.  We 
there  held  that  the  rule  furnished  no  authority  for  the  additional 
char^re.  and  that  the  imposition  of  said  additional  charge  was  unrea- 
sonable. The  ruling  in  that  case  is  applicable  and  controlling  here. 
In  view  thereof  and  of  the  facts  of  this  case  we  are  of  opinion  and 
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find  that  the  r)0-per-cent-higher  rate  collected  by  defendants  was  un- 
reasonable and  should  )k'  refunded  to  complainant. 

Upon  the  record  we  find  that  the  complainant  made  the  shipments 
as  sot  forth  in  the  above  statement  of  facts;  that  it  paid  on  said  ship- 
ments unrensonablo  charts  amounting  to  $175  on  the  shipment  from 
Elkhart  to  IjOs  Angeles  and  in  the  sum  of  $201.25  on  the  shipment  to 
Oakland;  that  it  was  damaged  to  the  extent  that  the  charges  upon 
said  shipments  were  iinix'a.-onable;  that  by  reason  of  having  paid  said 
unreasonable  amounts  it  is  entitled  to  an  award  of  reparation  against 
the  defendants  herein  in  the  total  sum  of  $370.25,  with  interest 
thereon  from  Fobniarj'  18,  1010. 

An  order  will  be  entered  accordingly. 

22  I.  C.  a  Rep. 
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No.  4121. 

BRIDGEMAN-RUSSELL  COMPANY 

V. 

GREAT  NORTHERN  EXPRESS  COMPANY  ET  AL. 


Submitted  September  SO,  J911.    Decided  March  4,  191t, 


On  Afay  1,  1911,  the  defendant  express  company  Increased  Its  rates  for  the  Inter- 
state transportation  of  milk  from  points  in  Minnesota  to  Dnluth,  Minn.,  to 
equal  the  scale  of  rates  on  cream  for  similar  distances  pre8cril>ed  by  the 
Commission  in  Cobb  v.  U.  P.  Ry,  Co.,  20  I.  C.  O.  Rep..  100;  Held,  That 
defendants  have  failed  to  Justify  any  advance  and  that  the  milk  rates  In 
force  prior  to  May  1,  1011.  should  be  restored. 

Francis  W,  Sullivan  for  complainant. 

G.  Roy  llall  for  Commercial  Club  of  Duluth. 

e/.  D.  Ajfnstrong  for  defendants. 

Report  of  the  Commission. 

By  the  Commission: 

The  complainant  is  a  corporation  engaged  in  the  purchase  and  sale 
of  milk  and  other  dairy  products  at  Duluth,  Minn.  In  its  petition, 
filed  May  23,  1911,  it  alleges  that  unreasonable  and  discriminatory 
express  ratos  are  charged  by  defendants  for  the  transportation  of 
milk  from  points  in  Minnesota,  on  the  line  of  the  Great  Northern 
Railway,  to  Duluth.  These  shipments  pass  through  Wisconsin,  and 
are  thoiefoiT  interstate.  Reparation  is  asked  as  to  shipments  made 
since  May  1,  1911. 

The  (ireat  Northern  Railway  Company  is  made  a  party  defendant, 
but  it  has  no  direct  interest  in  the  rates  or  the  prayer  for  reparation. 
The  rates  complained  of  are  those  of  the  Great  Northern  Express 
Coini)any.  The  railway  company  does  not  now  handle  any  milk  for 
complainant  and  has  not  done  so  for  a  number  of  years.  Therefore 
when  the  defendant  is  mentioned  in  this  report  it  will  be  understood 
as  referring  to  the  express  company.  For  convenience  Minneapolis 
:iii(l  St.  Paul,  Minn.,  will  be  called  the  Twin  Cities  when  both  are 
referred  to. 

The  line  of  the  Great  Northern  Railway  between  Duluth  and  the 
Twin  Cities,  over  which  defendant  operates,  runs  from  Duluth  to 
Brook  Park,  Minn.,  where  it  divides  into  two  branches,  one  running 
south(  rly  to  Coon  Creek,  Minn.,  the  other  more  westerly  to  St  Cloud, 
Minn.  The  two  last-named  points  are  joined  by  another  branch  of 
the  (ireat  Northern  Railway,  thus  completing  a  triangle.  Acroes  this 
triangle  another  branch  line  extends  from  Milaca  on  the  Brook  Paric- 
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St.  Cloud  side.    The  rates  to  Duluth  from  all  points  on  this  triangle 

and  its  contained  branch,  as  well  as  from  all  points  between  BnxA 

Park  and  Duluth  are  brought  in  issue  by  the  petition. 

The  distance  between  St.  Cloud  and  Duluth  is  140  miles;  between 

C(H)n  Creek  and  Duluth  it  is  137  miles.    Complainant,  however,  does 

not  purchase  milk  at  a  greater  distance  from  Duluth  than  120  milea. 

The  rates  charged  by  defendant  for  the  transportation  of  both  milk 

and  cream  over  these  lines  are  set  forth  in  a  distance  schedule  which 

fixes  the  rate  at  intervals  of  five  miles.    These  rates  are  the  same  as 

those  pR»scribed  for  cream  in Ri'utriccCreamef'yOo.y, I. C.R,R. Co., 

15  I.  C.  C.  Kep.,  109,  and  will  be  referred  to  hereafter  as  the  Beatrice 
scale. 

The  complainant  avers  that  these  rates,  charged  for  the  transpor- 
tation of  milk  from  the  points  under  consideration  to  Duluth,  when 
companMl  with  the  rates  to  the  Twin  Cities  from  the  same  points  of 
origin,  or  from  stations  on  the  parallel  line  of  the  Northern  Pacific 
Knihvny,  result  in  undue  and  unreasonable  prejudice  as  against 
Duluth.  It  is  siiilicient  to  say  that  the  allegation  of  discrimination 
is  not  sustained  l>v  the  evidence. 

The  allegation  that  the  milk  rates  are  unreasonable  is  based  upon 
the  fact  that  (l(*fendant  charges  the  same  rates  for  the  transportation 
of  milk  to  Duluth  from  the  points  under  consideration  as  it  charges 
for  the  transportation  of  cream  between  the  same  points;  and  that 
said  rates  have  Iwen  increased  since  January  1,  1910. 

For  a  numl)er  of  years  prior  to  April.  1907,  the  defendant  had 
charged  the  same  rates  for  the  transportation  of  milk  as  for  that  of 
cream.  The  liailn^ad  &  Warehouse  Commission  of  Minnesota,  after 
an  invest ig:ition,  issued  an  order  April  11, 1907,  establishing  new  and 
separate  schedules  of  rates  for  the  transportation  of  milk  and  of 
cream.  Thew*  scliedules  will  Im?  referred  to  in  this  report  as  the 
Minnesota  scale.  The  Minnesota  scale  of  milk  rates  was  approxi- 
mately 75  i)er  cent  of  the  cream  rates  for  similar  distances.  The 
milk  rates  so  prescribed  were  applied  by  the  carriers  on  all  shipments 
of  milk  fn)m  Minnesota  points  to  Duluth,  whether  moving  intrastate 
through  West  Duluth  or  interstate  through  Superior. 

Tjater,  the  reasonableness  of  tlie  cream  rates  was  brought  in  issue 
lK?fore  this  Commission  and  in  Coh?)  v.  .V.  P.  Ry.  Co.^  20  L  C.  C- 
Itep.,  100.  an  order  was  issued  fixing  the  rates  for  the  transportation 
of  cream  in  accordani-e  with  the  rates  previously  adopted  in  Beatrice 
Crffwurji  CtK  v.  /.  (\  R,  R.  <'/).,  ftupra.  The  defendant  published  a 
tariff  putting  these  rates  in  effect  for  the  transportation  of  cremm  on 
April  1.  1911.  and  naming  the  same  rates  for  the  transportation  of 
milk,  effective  May  I,  1911.  Complainant  now  asks  that  the  scale  of 
rates  for  the  trans|>ortation  of  milk  established  by  the  order  of  tlie 
Minnesota  Kailroad  &  Warehouse  Commission  in  1907  be  restored  by 
the  order  of  this  Conmiission. 
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While  the  rates  for  the  transportation  of  cream  were  changed  in 
compliance  with  the  order  in  Cobb  v.  N.  P.  Ry,  Co.^  supra^  that  case 
did  not  involve  milk  rates,  and  the  increase  in  these  latter  rates  was 
made  by  defendant  on  its  own  motion.  This  increase  having  been 
made  subsequently  to  January  1,  1910,  the  burden  of  proof  to  show 
that  the  increased  rates  are  just  and  reasonable  rests  upon  the  carrier. 

In  support  of  this  advance  in  the  rates  for  the  transportation  of 
milk  defendant  alleges  that  it  has  always  been  the  custom  in  this 
territory,  until  the  adjustment  was  disturbed  in  1907,  to  charge  the 
same  rates  on  milk  as  on  cream;  that  the  tariff  which  increased  the 
milk  rates  also  reduced  the  cream  rates;  that  there  is  no  good  trans- 
portation reason  why  the  rates  on  milk  and  cream  should  not  be  the 
same;  that  the  two  commodities  are  transported  in  the  same  manner, 
move  in  the  same  cars,  occupy  similar  space,  claims  for  loss  and  dam- 
age on  both  are  nominal,  empty  cans  arc  in  each  case  returned  to  the 
shipper,  and  the  operating  cost  for  carriage  in  each  case  is  the  same. 
The  greater  cost  of  cream  than  of  milk,  and  the  greater  volume  of 
the  movement  of  cream  than  of  milk  in  this  territory  are  said  to  be 
the  only  elements  in  which  they  differ. 

The  order  of  the  Minnesota  Railroad  &  Warehouse  Commission 
establishing  the  Minnesota  scale  was  published  without  any  state- 
mont  of  the  reasons  for  rixmg  lower  rates  on  milk  than  on  cream. 
In  1908.  however,  the  Wisconsin  railroad  commission,  in  Shultis  v. 
C,  J/.  cC  St.  P.  Ry.  Co.,  2  Wis.  R.  R.  Com.  Rep.,  450,  prescribed 
rates  on  milk  and  cream  and  maintained  practically  the  same  rela- 
tion between  the  rates  on  the  two  commodities  that  obtained  under 
the  Minnesota  scale.  In  the  report  which  accompanied  the  order  in 
this  ciiso,  the  reasons  for  establishing  this  relation  are  set  forth  at 
some  length.     These  reasons  may  be  briefly  stated  as  follows: 

The  rates  as  originally  promulgated  were  terminal  rates  to  the 
milk-consuniinci^  centers,  and  were  not  supposed  to  cover  shipments 
of  cream,  which  constituted  but  a  small  amount  of  the  general  move- 
ment. Now  and  then  small  quantities  of  cream  may  have  been 
shipped,  but  the  shipments  were  so  few  in  number  that  it  was  not 
regarded  as  worth  while  to  make  up  separate  tariffs  for  them.  Dur- 
inir  the  hist  few  years  (prior  to  1908)  the  character  of  these  ship- 
ments changed  materially.  Milk  constitutes  but  a  small  part,  while 
the  great  majority  of  the  tonnage  is  cream,  or  condensed  milk.  Of 
hitc  there  has  grown  up  the  so-called  centralized  system  of  manu- 
facturing butter,  the  cream  being  shipped  from  a  large  number  of 
receiving  stations  scattered  over  an  extensive  territory,  and  manu- 
factured at  a  central  churning  plant.  This  system  has  reached  its 
greatest  development  in  the  west.  By  this  change  a  commodity  of 
much  greater  value  than  milk,  the  original  basis  of  the  rates,  was 
Iwing  handled  at  the  milk  rates.  Tlie  fact  that  the  rates  for  milk 
and  cream  have  remained  the  same  appears  to  be  due  to  the  manner 
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in  which  the  demand  for  the  latter  oommodity  has  developed,  rather 
thun  to  the  fact  that  it  was  thought  that  these  two  ccmunodities 
so  much  alike  that  it  was  only  fair  that  they  should  be  in  the 
class  and  charged  the  same  rates.  It  would  appear  that  cream, 
testing  30  to  35,  or  i)erhaps  40,  per  cent  butter  fat  is  from  6  to  about  10 
times  as  valuable  as  unskimmed  milk.  Under  the  rules  which  ordi- 
narily obtain  in  classifying  freight,  by  which  articles  of  high  value, 
other  things  being  equal,  should  be  charged  higher  rates  for  trans- 
portation thun  articles  of  low  value,  milk  would  clearly  be  placed  in 
a  class  that  takes  lower  rates  than  that  in  which  cream  is  placed. 
Upon  the  facts  presented,  milk  should  be  rated  one  class  lower  than 
butter,  while  cream  and  butter  should  take  the  same  class. 

Complainant  laid  some  stress  u{>on  the  report  of  the  Commiasion 
in  Milk  Producers  Protective  Asso.  v.  /?.,  L.  cl  W.  R.  R,  Co.^  7  I.  C.  C. 
Kep.,  0*2.  In  that  case  the  Commission  prescribed  rates  for  the  trans- 
portation of  (Team  materially  higher  than  those  for  the  transpor- 
tation of  milk;  but  the  relation  lK*tween  the  two  rates  was  not  an 
important  issue  in  the  case,  and  the  Commission  continued  in  effect 
a  relationship  that  had  been  maintained  for  more  than  20  years. 

The  various  scales  of  rates  on  milk  and  cream  in  this  territory  are 
based  upon  zones  of  r»  miles.  The  distances  involved  range  from 
25  to  130  miles.  The  following  table  shows  the  rates  in  force  to 
Dulutli,  on  milk  and  cream,  since  I!>07: 
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Upon  the  facts  of  record  we  are  of  opinion  that  defendant  has  not 
sustained  the  burden  of  proof  to  show  that  the  increased  rates  on 
milk  are  reasonable.  We  are  also  of  opinion  that  milk  should  ordi- 
narily take  a  lower  rate  than  cream.  The  rates  established  by  the 
railroad  commissions  of  Wisconsin  and  Minnesota,  which  fixed  lower 
rates  on  milk  than  on  cream,  were,  so  far  as  we  are  informed,  ac- 
quiesced in  by  the  carriers,  and  were  voluntarily  extended  to  cover 
interstate  transportation.  The  fact  that  in  the  Cobb  case  this  C!om- 
mission  established  reasonable  rates  for  the  interstate  transportation 
of  cream  affords  no  excuse  for  increasing  rates  which  were  reasonable 
for  the  transportation  of  milk.  We  find  that  defendant's  present 
rates  for  the  transportation  of  milk  to  Duluth  from  distances  not 
exceeding  130  miles  are  unreasonable  to  the  extent  that  they  exceed 
the  rates  which  were  in  force  prior  to  May  1,  1911.  An  order  will 
be  entered  requiring  defendant  to  cease  and  desist  from  charging  its 
present  rates  and  to  establish  in  lieu  thereof  rates  not  in  excess  of 
those  herein  foimd  to  be  reasonable. 

We  further  find  that  complainant  has  made  shipments  and  paid 
charges  thereon  at  the  rates  herein  found  to  be  unreasonable;  and 
that  it  has  been  damaged  to  the  extent  of  the  difference  between  the 
amounts  which  it  did  pay  and  the  amounts  which  it  would  have 
paid  had  the  rates  herein  found  reasonable  been  applied.  Complain- 
ant may  submit  a  statement  showing  the  shipments  made  under  the 
increased  rates  and  the  amount  of  reparation  due  under  our  con- 
clusion herein.  On  receipt  and  verification  of  such  statement  a 
proper  award  of  reparation  will  be  entered. 
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No.  3254. 
PAUL  STIRITZ 

NEW  ORLKAXS,  MOBILK  &  CHICAGO  RAILROAD  COM 

PAXY  ET  AI^ 


SuhmittftI  rrhrunni  JO,  1911.     lhH(hd  Mnrch  j,  I9tt. 


Rate  of  M  contH  jum-  KiO  ixiiinds  on  crosstlos  from  imtiitH  hctwp«»n  IIoaBtOB,  Ilia., 
and  Loiilsvillo.  Miss.,  to  C4iiro,  111.,  f<>r  beyond,  not  found  to  be  unrMaon- 
ahU*  or  unduly  prejudicial. 

C.  Lre  Cntm  for  complainant. 

It.  Walton  Moore  for  New  Orleans,  Mobile  &  Chicago  Railroad 
Cc'iiipany  and  Mobile  &  Ohio  Railroad  Company. 

Kri-ort  of  the  Commission. 

By  TifE  CoMMissmx: 

Coinphiinant  is  a  re.c^idont  of  Honlka.  Miss.,  en^ged  in  the  manu- 
facture and  sale  i>f  cn»-sties.  By  ix»tition,  filed  April  28,  1910,  he 
alleges  that  defenchints*  rate  of  14  c(*nt.s  per  100  ponnds  for  the  trans- 
portati<«n  of  rros<ties  fn)m  points  on  the  New  Orleans,  Mobile  A 
Chicap)  Kailroad  l)etwirn  Houston,  Miss.,  and  Ijouisville,  Misa.,  to 
Cairo,  III..  f(ir  points  Ix'vond.  is  unreasonable  and  discriminatory,  in 
that  s:iid  rate  e.xrct'ds  the  rate  of  Vl\  cents  to  Cairo  on  like  traffic 
from  points  nn  the  same  road  north  of  Houston.  It  is  prayed  that 
a  rate  of  lo  rciits  to  Cairo  l)e  established  from  points  between  Hous- 
ton :ii)d  Louisville.  Rejiaratioii  is  asked  on  such  shipments  as  moved 
under  the  It  <-ent  r:it(\  At  the  hearin<r  complainant  abandoned  his 
contention  for  a  10  rent  rate,  and  stated  that  he  did  not  claim  a  rate 
h\ss  th:ui  V2\  cents. 

The  line  of  the  New  Orleans,  Mobile  &  Chicago  Railroad,  formerly 
the  Mobile.  Jackson  <^'  Kansas  City  Railnnid.  e.xteiids  from  Mobile, 
Ala..  throuL'ii  Mis>*is<ip{.i  to  Mid<lleton.  Tenn..  and  from  Beaumoot, 
Miss.,  to  Hittie^bnr;:.  Mis-.  Aliout  80  per  (*ent  of  the  traffic  on  this 
line  e«.ni-i>ts  of  fMr.>i  products — hunlii'r,  crossties,  staves,  etc.  Prior 
to  :i)>ont  two  vear'  :iL''»  tho  nites  on  croRsties  originating  on  this  line 
were  bight  r  tlian  the  rates  on  lumber  of  the  same  kind  of  wood  from 
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which  said  crossties  were  manufactured.  At  that  time,  in  conformity 
with  an  opinion  of  the  Commission,  rates  on  crossties  were  reduced 
to  equal  the  rates  contemporaneously  in  effect  on  lumber. 

As  showing  that  the  rates  on  crossties  are  not  unreasonable,  the 
New  Orleans.  Mobile  &  Chicago  sets  forth  the  history  of  lumber 
rates  on  its  line.  From  its  inception  the  company  began  to  haul 
himher  upon  a  rate  to  Cairo  of  16  cents  from  points  between  Mo- 
bile and  Merrill,  Miss.,  which  was  then  its  terminal.  As  the  line  was 
extended  the  rate  of  16  cents  was  also  extended  until  it  applied 
from  all  points  on  the  line.  Subsequently  the  territory  was  divided 
into  two  groups,  one  embracing  stations  south  of  Houston  to  Mobile 
and  the  other  north  of  Houston  to  New  Albany,  Miss.  The  present 
rate  on  lumber  to  Cairo,  via  Houston,  from  the  points  between  Mobile 
and  Houston,  a  distance  of  282  miles,  is  14  cents,  while  from  points 
north  of  Houston  to  New  Albany,  a  distance  of  43  miles,  the  rate  is 
12i  cents.  Ijouisville  is  between  Mobile  and  Houston,  62  miles  south 
of  the  latter  point.  These  rates  also  apply  to  Cairo  via  Ackerman, 
Miss.,  and  the  Illinois  Central  and  via  New  Albany  and  the  St.  Louis 
&  San  Francisco. 

In  support  of  his  claim  complainant  relies  mainly  upon  the  fact 
that  the  rate  to  Cairo  from  stations  between  Houston  and  New  Albany 
is  12^  cents,  and  alleges  that  in  an  informal  proceeding  before  the 
Commission  defendants  admitted  that  this  rate  was  reasonable.  The 
New  Orleans,  Mobile  &  Chicago  admits  that  in  such  a  proceeding, 
where  the  Iloulka  Tie  Company  sought  reparation,  it  agreed  that  a 
rate  of  14  cents  to  Cairo  on  crossties  from  points  between  Houston 
and  New  Albany  was  unreasonable  to  the  extent  that  it  exceeded  12^ 
cents.  It  contends,  however,  that  this  admission  was  merely  a  formal 
one  made  for  the  purpose  of  adjusting  said  claim  and  that  it  did  not 
rolate  to  (he  shipping  points  here  in  question.  It  states  that  the  pub- 
lic at  ion  of  the  12.J-cent  rate  to  Cairo  from  points  between  Now  Al- 
hany  and  Houston  was  due  to  the  following  conditions  over  which  it 
had  no  control.  To  meet  the  rate  put  in  effect  by  the  St.  Louis  A 
San  Francisco  to  Thebes,  111.,  which  was  also  applicable  to  Cairo, 
defendant  had  established  a  rate  of  10  cents  from  New  Albany  to 
(^lirc).  The  Mississippi  Railroad  Commission  had  established  rates 
of  2\  c«'nts  for  a  distance  of  20  miles  and  2J  cents  for  a  distance  of 
U)  miles.  The  distance  between  New  Albany  and  Houston  is  about 
'\:\  miles,  and  it  was  therefore  possible  for  lumber  dealers  in  this  ter- 
ritoiT  to  forward  traffic  locally  to  New  Albany  and  then  reship  on  the 
lO-eent  rate  to  Cairo,  making  in  the  aggregate  a  rate  of  12^  to  12f 
( c^nts.  The  New  Orleans,  Mobile  &  Chicago  therefore  made  the  rate 
from  these  points  12^  cents  in  order  that  it  might  obtain  its  division 
of  the  throii<rh  rate,  which  was  greater,  from  these  stations,  than 
the  Mississippi  mileage  rates.    It  is  asserted  that  this  condition  does 
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Dot  exist  south  of  Houston,  for  the  reason  that  the  local  mileage  rates 
increase  as  the  distance  south  of  New  Albany  increases,  so  that  from 
points  south  of  Houston  the  combination  of  rates  up  to  New  Albany 
and  the  10-cent  rate  from  that  point  equal  or  are  greater  than  the 
14-cent  rate. 

It  is  further  contended  by  the  New  Orleans,  Mobile  A  Cliicago  that 
the  existing  rates  have  been  influenced  and  controlled  by  competitive 
conditions  and  compare  favorably  with  rates  via  other  lines.  The 
Illinois  Central,  Mobile  &  Ohio,  and  Southern  Railway  in  Missis- 
sippi all  penetrate  the  territory  served  by  the  New  Orleans,  Mobile  A 
Chicaf^o  and  engafi^  in  the  movement  of  forest  products.  The  Oko- 
lona  branch  of  the  Mobile  &  Ohio  crosses  the  line  of  the  New  Orleans, 
Mobile  &  Chicago  at  Houston  and  to  some  extent  competes  for  the 
business  of  stations  both  north  and  south  of  Houston.  The  rate  from 
points  on  this  line  to  Cairo  proper  is  14  cents  and  for  beyond  18 
cents.  It  was  shown  that  the  rate  on  the  main  line  of  the  Mobile  A 
Ohio  from  n  point  near  Ijouisville  to  Cairo  is  12  cents,  but  it  was 
testified  that  this  was  a  mere  paper  rate,  as  little  traffic  originate^* 
there.  The  Aberdeen  branch  of  the  Illinois  Central  extends  from 
AbiTdoon  to  Durant.  Miss.,  and  cro.sses  the  New  Orleans,  Mobile  A 
Chicago  Railroad  at  Ackerman.  a  point  just  north  of  I^uisville,  and 
the  rate  to  Cairo  is  V\  cents.  The  Southern  Railway  crosses  the  New 
Orleans.  Mobile  &  Chicago  at  Newton.  Miss.,  and  has  in  effect  rates 
from  this  territory  to  Cairo  of  13  cents.  While  these  rates  arc  some- 
what lower  than  the  rates  from  the  points  in  question  on  the  New 
Orleans,  Mobile  &  Chicago,  the  zones  from  which  they  apply  are 
more  extensive  and  include  stations  which  correspond,  as  to  distance, 
with  defendants'  l^ij-cent  zone.  It  appears  that  the  New  Orleans. 
Mobile  4&  Chicago  is  a  new  line,  as  yet  poorly  equipped,  and  lacks  the 
density  and  variety  of  traffic  enjoyed  by  these  older  lines. 

No  evidence  was  adduced  by  complainant  as  to  the  unreasonable- 
ne>s  of  the  rate  from  the  territory  between  Houston  and  Ix>uisville 
otiuT  than  its  comparison  with  the  rate  from  the  territory  north  of 
Houston  to  New  Albany,  and  a  reference  to  the  proportions  received 
l)V  the  New  Orleans,  Mobile  «&  Cliicairo  Kailnmd  and  the  Mobile  tt 
Ohio  in  the  division  of  the  joint  rate  to  Cairo  from  points  between 
Iloii^^tnii  ant]  Ii<iuisvill(*.  Complainant  cites  the  fact  that  in  the 
division  nf  the  joint  rates  the  Mobile  <&  Ohio  Railroad  receives  only 
r>  ivnts  for  a  haul  f»f  il'»0  miles,  while  the  New  Orleans,  Mobile  Jk 
Chif-airo  n'leivfs  1>  cents  for  a  haid  ranging  from  8  to  25  miles,  and 
fniieavors  to  (-oin|iare  the  pn)portion  received  by  the  latter-named 
roail  with  Inca!  rnilcagi*  rates  established  by  the  Mississippi  Railroad 
Coniini^si4>n.  As  a  niatti'r  of  fact,  the  proportion  received  by  the 
Now  Orleans.  Mobile  i(  Chicago  is  the  same  on  this  traffic  from  all 
points  on  its  line  between  Houston  and  Mobile,  a  distance  of  SSi 
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miles.  However,  this  Coounissicm  has  repeatedly  held  that  the  pro- 
portions received  by  carriers  in  the  division  of  joint  rates  ordinuily 
affords  little  basis  upon  which  to  determine  the  reasonableness  of  the 
joint  rates.  While  complainant  attacks  only  the  rate  of  14  cents 
from  stations  between  Houston  and  Louisville,  it  should  be  borne  in 
mind  that  this  is  a  group  rate  extending  from  Houston  to  Mobile. 

The  Commission  has  repeatedly  recognized  and  approved  the 
grouping  of  points,  within  reasonable  limits,  for  the  purpose  of 
making  rates,  and  it  will  not  disturb  such  groupings  in  the  absence 
of  proof  that  as  to  particular  points  in  a  zone  the  adjustment  results 
in  unreasonable  rates  or  undue  prejudice  and  disadvantage.  TJpotx 
the  facts  of  record  we  are  unable  to  find  that  the  rate  charged  is  un- 
reasonable or  unduly  prejudicial.  The  complaint  must  be  dismissed, 
and  it  will  be  so  ordered. 
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No.  4108. 

C.  If.  McCLUNG  &  COMPANY 

v. 

SOUTIIEKN  RAILWAY  COMPANY. 


BuhmUted  Xorember  in,  lOlL     DiciOcd  March  i,  1912. 


Kate  of  .ST  ci^utH  \ter  100  imhiikIr  for  the  tninRportatlon  of  lea 

Hhlpnipiits  of  boat  Bfukos.  >(lilp|»ed  with  carlots  of  railroad  aplki 
liichniond.  Va.,  to  Knox v  111c,  Tcnn.,  uot  found  to  have  been  undoljr  proJn- 

dlcial.    Complaint  dlsniisHud. 

S.  J.  Bolton  {nr  compluinant. 

Claudian  U.  yorthmp,  l»y  Alex,  M.  Bull^  for  defendant. 

Reivrt  of  TiiK  Commission. 

By  the  Commission  : 

Complainant  is  a  corponition  en<ra^ed  in  the  buying  and  selling 
of  liardwart*,  with  prini-ipal  phuv  of  business  at  Knoxville,  Tenn. 
By  petition,  filed  May  *J().  1911.  it  allep^s  that  it  has  been  chai^ged 
an  unreasonable  and  unduly  discriminatory  rate  for  the  transports- 
tion  of  (*ertain  less-than-carload  shipments  of  boat  spikes  from 
Kichmoml,  Va.,  to  Kno.xville,  Tenn.    Reparation  is  asked. 

Complainant  received  at  its  place  of  business  in  Knozville,  on  the 
dates  specified,  the  following  shipments:  September  24,  1909,  one 
car  containing  'ix.4tS0  pounds  of  railroad  spikes  and  0,240  pounds  of 
boat  spikes:  March  ITi,  1010,  one  car  containing  37,440  pounds  of 
railroad  spikes  and  4,1G0  pounds  of  boat  spikes;  April  11,  1910,  one 
car  containing  37,440  pounds  of  niiln)ad  spikes  and  2,080  pounds  of 
boat  spikes.  In  each  instance  transportation  charges  were  ooUeeted 
at  a  rate  of  $4.50  per  gross  ton.  subje<*t  to  a  minimum  weight  of  15 
gross  tons  for  the  railroad  spikes  and  37  cents  per  100  pounds  for 
the  boat  spikes,  except  that  on  the  shipment  received  September  84, 
100'.^  the  boat  spikes  were  charged  for  at  the  commodity  rate  of 
33  cents  i>er  100  |K)uiids.  This  undercharge  complainant  admitted 
and  expressi'd  intention  to  pay. 

Railroad  spikes  are  used  exclusively  in  track  constructiony  while 
boat  spikes,  so  called,  are  extensively  used  in  bridge  and 
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structural  woi^.  They  weigh  about  the  same  and  are  much  alike, 
save  that  the  railroad  spike  is  shorter  and  has  a  larger  head.  The 
soutiiem  classification^  in  force  at  the  time  shipments  moved  and 
governing  the  tariffs  applicable,  provided  a  sixth  class  rating  on 
less-than-carload  shipments  of  nails  and  spikes,  and  a  similar  rating 
on  less-than-carload  shipments  of  railway  track  material  and  on 
bridge  material.  All  these  articles  are,  under  the  classification, 
rated  as  "  special  iron  "  in  carloads,  and  there  is  a  note  to  the  effect 
that  "  on  mixed  carloads  of  articles  included  in  special  iron  list  the 
special  iron  rate  will  apply,  subject  to  the  estimated  minimum  car- 
load weight."  The  sixth  class  rate,  Richmond  to  Knoxville,  at  the 
time  of  the  movements  here  involved,  was  37  cents  per  100  pounds 
and  there  were  commodity  rates  on  articles  taking  *'  special  iron  ^ 
rates  of  29  cents  per  100  pounds,  carloads,  and  33  cents  per  100 
pounds,  less  than  carloads.  On  railway  track  material  from  Virginia 
cities,  including  Richmond,  to  Knoxville,  there  was  a  carload  rate 
of  $4.;*iO  per  ton  of  2,240  pounds.  Railroad  spikes  are  embraced  in 
the  list  of  articles  taking  railway-track  material  rates,  but  boat  spikes 
are  not.  As  a  consequence  the  rate  of  $4.50  was  charged  and  collected 
on  the  railroad  spikes,  and  the  sixth  class  rate  was  assessed  on  the 
boat  spikes. 

Complainant  originally  attacked  the  rate  applied  to  the  boat  spikes 
as  unreasonable  and  discriminatory.  At  the  hearing  it  was  disclosed 
that  the  principal  contention  was  for  the  application  to  boat  spikes 
of  the  carload  rate  applicable  to  railroad  spikes  and  the  privilege  of 
shipping  boat  spikes  in  mixed  carloads  with  railroad  spikes  and  other 
raihvav-track  material. 

Complainant  contends  that  the  commodity  rate  on  railway-track 
material,  and  especially  railroad  spikes,  is  conditioned  upon  the  use 
to  which  the  articles  are  put;  that  boat  spikes  are  essentially  the  same 
as  railroad  spikes,  and  that  to  deny  as  favorable  a  rate  for  boat  spikes 
as  for  railroad  spikes  is  to  unduly  discriminate  against  the  former. 

Defendant  maintains  that  there  is  no  competition  between  railroad 
spikes  or  other  railway-track  material  and  boat  spikes;  ttiat  they  are 
never  used  interchangeably;  that  railroad  spikes  are  included  with 
other  railway-track  material  under  the  commodity  rate,  in  accord- 
ance with  the  common  practice  of  permitting  mixtures  of  articles 
d<^igned  and  necessary  for  the  completion  of  a  given  structure  or 
article  of  manufacture;  and  that  it  could  not  reasonably  extend  the 
application  of  railway-track  material  rates  to  boat  spikes  without 
also  permitting  the  inclusion  of  all  sorts  and  sizes  of  nails  and  spikes. 
It  further  resists  the  demand  to  permit  the  mixing  of  these  articles 
upon  the  ground  that  it  would  work  to  the  detriment  of  other  ship- 
pers who  handle  boat  spikes  only  in  less-than-carload  quantities,  and 
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that  there  is  no  general  transportation  or  commercial  demand  for 
such  mixing. 

There  is  no  complaint  that  boat  spikes  are  not  properly  or  reason- 
ably classified ;  the  Commission  is  not  called  upon  to  determine  the 
inherent  reasonableness  of  the  carload  and  less-than-carload  rates  on 
this  commodity.  The  commodity  rate  on  track  material  is  sought 
because  it  applies  on  railroad  spikes.  These  spikes  are  c(HnmonIy 
shipped  in  carloads,  either  straight  or  with  other  articles  used  in 
track  construction.  Boat  spikes  are  seldom  shipped  in  carloads  from 
Richmond,  and  the  record  discloses  no  evidence  that  they  are  ever  so 
sliipj)ed  from  any  other  point  in  the  United  States.  If  they  are  so 
shipped  they  are  given  the  rate  applicable  to  other  articles  in  the 
Haine  general  class,  either  in  straight  or  mixed  carloads.  The  situa- 
tion is  suggestive  of  the  probable  reason  for  not  establishing  a  com- 
modity rate  on  boat  spikes.  Straight  shipments  of  boat  spikes  and 
lailroad  spikes  in  less-than-carload  quantities  stand  on  the  same 
footing. 

No  testimony  was  introduced  to  show  that  similar  mixtures  of 
boat  spikes  and  railroad  spikes  or  boat  spikes  and  other  railway- 
track  material  is  pennitted  elsewhere  in  the  United  States,  and  it 
is  obvious  that  few,  if  any,  other  shippers  would  profit  were  the 
prayer  of  complainant  granted.  In  Paper  MilU  Co,  v.  P.  R.  R, 
Co.^  12  I.  C.  C.  Kep.,  438,  and  in  other  cases,  the  Commission  held 
that  it  could  not  approve  of  the  imposition  by  carriers  of  ccmditions 
which  would  beneJit  one  or  a  few  shippers,  and  which  might,  and 
perhaps  would,  correspondingly  injure  many  others.  It  seems  dear 
that  such  conditions  would  be  created  by  granting  the  prayer  of  this 
complaint. 

Upon  the  record  we  are  unable  to  find  that  the  rate  a.sseased  was 
unreasonable  or  subjected  complainant  to  undue  prejudice.  It  fol- 
lows that  the  complaint  must  be  dismissed,  and  an  order  will  ba 
entered  accordingly. 
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No.  4S42. 

EDWARD  BYRNES,  TRUSTEE  FOR  H.  WOODS  COMPANY, 

BANKRUPT, 

V, 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 

ETAL. 


Buhmitted  January  4,  19n.    Decided  Mmrch  4,  1912. 


Defendants*  tariffs  provided  for  standard  and  pony  crates  of  certain  dimensions 
for  the  shipment  of  cantaloujyes  from  Ck)lorado,  upon  estimated  weights  of 
66  pounds  and  53  i)ounds,  respectively.  Complainant  shipped  in  so-called 
one-third  size  crates,  for  which  there  was  no  tariff  provision  for  estimating 
weight.  I 'pon  complaint  alieging  unreasonable  charges  resulting  from  ex- 
cessive weight;  Held,  That  weight  applied  to  shipments  is  not  shown  to 
have  been  excessive.     Reparation  denied. 

II.  C.  Lust  for  complainant. 

J,  L.  Coleman  and  D.  L,  Meyers  for  AtchisoD,  Topeka  &  Santa  Fe 
Railway  Conipany. 

ir.  F.  Dickinson  and  Walldce  T.  Hughes  for  Chicago,  Rock  Island 
&  Pacific  Railway  Company. 

K.  B.  Scott  and  G,  II,  Crosby  for  Chicago,  Burlington  &  Quinqr 
Railroad  Company. 

Jam<^s  Still  well  for  Pennsylvania  Company;  Pittsburgh,  Cincin- 
nati, Chi(*a<ro  &  St.  I^uis  Railway  Company;  Pennsylvania  Rail- 
road Company;  Northern  Central  Railway  Company;  and  Philadel- 
phia, Baltimore  &  Washington  Railroad  Company. 

/>.  P,  Connell  for  New  York  Central  &  Hudson  River  Railroad 
Company  and  Michigan  Central  Railroad  Company. 

Rkport  of  the  Commission. 

By  the  Commission: 

The  petition  in  this  case,  filed  August  28,  1911,  alleges  that  the 
II.  Woods  Company,  a  corporation,  was  a  receiver  and  shipper  of 
proihire  with  principal  place  of  business  at  Chicago,  HI.;  that  said 
company  is  now  bankrupt;  and  that  Edward  Byrnes  is  the  duly 
authorized  trustee  in  bankruptcy.  It  is  further  alleged  that  said 
company  shipped  cantaloupes  from  points  in  Colorado  to  certain 
other  points,  for  the  tranaporiatioii  of  which  the  defwufatfitii  eollect€id 

22  I.  C.  C.  Rep. 


686  I9TBB8TATB  OOMMXBCS  COMMISSIOir  BIFOBIB. 

charges  based  on  certain  weights  and  rates  alleged  to  be  unreaaon- 
able  and  discriminatory.    Reparation  is  sought. 

The  cantaloupes,  packed  in  crates,  were  shipped  in  carloada  from 
stations  in  the  Rocky  Ford  district  mainly  to  eastern  cities.  The 
tariffs  of  the  defendants  specify  certain  dimensions  for  the  crateSi 
known  as  the  standard  crate,  12$  inches  by  12}  inches  by  24  inches, 
containing  3.901.5  cubic  inches,  estimated  weight  66  pounds,  and  the 
pony  crate,  11}  inches  by  11}  inches  by  22  inches,  containing  3,037 J)75 
cubic  inches,  estimated  weight  53  pounds.  Other  dimensions  are 
given  for  full-size  crates,  but  they  are  not  involved  in  this  proceed- 
ing. No  question  is  raised  as  to  the  reasonableness  of  the  rates  nor 
as  to  the  dimensions  or  weight  of  the  two  sorts  of  crates  above  speci* 
fied.  Complainant's  shipments  were  made  in  what  are  designated  in 
this  proceeding  as  one-third  flat  standard  crates,  4}  inches  by  1S| 
inches  by  24  inches,  containing  1,458  cubic  inches,  and  one-third  flat 
pony  crates.  4  inches  by  12  inches  by  24  inches,  containing  1,152  cubic 
inches.  These  cnites  were  claimed  to  be  one-third  the  dimensions, 
capacity,  and  weiirht  of  the  crates  specified  in  the  tariffs,  and  there- 
fore it  is  contentleil  that  the  weight  upon  which  the  charges  were 
based  should  have  l)een  one-third  the  weight  of  the  crates  specified, 
viz,  22  and  IS  pounds,  rrs[>ectively.  The  tariffs  contained  no 
provision  for  the  one-third  sixc  crates,  and  charges  were  asaesEied 
based  upon  their  alleged  actual  weight  of  30  and  25  pounds,  respec- 
tively. This  proceeding  is  brought  to  obtain  reparation  to  the  extent 
of  the  diffen»iKt»  in  Uie  chart's  collected,  that  were  based  upon  the 
weights  of  *M)  and  25  |)oun(ls.  respectively,  and  the  charges  that 
would  have  accrued  based  upon  weights  of  22  and  18  pounds,  respec- 
tive! v. 

The  defendants  deny  that  the  weights  upon  which  diarges  were 
assesse<l  are  excessive,  and  allegt>  that  the  complainant  is  not  the 
proper  person  to  be  awarded  reparation  should  an  order  be  entered. 
The  weight  of  the  shipments  involved  is  a  question  of  fact  to  be 
deteiTuinetl  by  the  prepcmderance  of  evidence. 

rom]>Iainant  rested  his  claim  mainly  upon  the  theory  that  a  90- 
called  one-thinl-si/.e  crate  should  take  one-third  the  weight  estimated 
to  l)e  the  weiirht  of  the  st;indtird  crate.  There  was  also  some  testi- 
mony respecting  <»ertain  tests  that  wore  made  by  complainant  by 
weighing  a  considerable  number  of  cnites  of  cantaloupes  after  this 
pn>ceeding  was  instituted.  Tt  was  claimed  also  that  certain  of  the 
defendants  have  re<Tntly  made  ri'funiN  based  upon  similar  claims. 

In  the  absence  of  a  tariff  provision  for  estimating  the  weight, 
when  the  one-third-si/e  crates  were  offered  for  diipment  the  agent 
of  the  initial  carrier  tested  the  weight  by  weighing  at  intervals  a 
htated  number  of  crates,  it  being  impracticable  to  weigh  all  of 
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This  test  was  participated  in  by  the  agent  of  the  local  express  com- 
pany, and  as  a  result  the  crates  were  thereafter  billed  at  30  and  25 
pounds,  respectively.  The  complainant  company  was  the  shipper 
and  executed  the  bills  of  lading  and  inserted  the  weights  on  basis 
of  30  and  25  pounds  without  protest  to  the  defendants'  agent.  The 
tests  applied  by  complainant  to  crates  of  cantaloupes  subsequent  to 
filing  this  complaint  show  that  such  crates  weighed  materially  more 
than  the  weight  contended  for. 

When  the  weight  of  a  full-size  standard  crate  is  compared  with 
the  weight  of  a  so-called  one-third  crate,  it  is  palpable  that  the 
contention  of  complainant  is  unsound.  The  dimensions  of  the  one- 
third  crates  and  their  cubical  capacity  are  greater  than  one-third  of 
the  dimensions  and  cubical  capacity  of  the  standard  crates,  and  the 
aggregate  weight  of  three  of  them  is  greater  than  the  weight  of  the 
standard  crate,  as  further  appears  from  the  statement  of  weights 
oflfered  in  evidence  by  complainant.  Taking  into  consideration  the 
dimensions  of  the  smaller  crates  and  the  additional  tare  for  three 
packages,  it  results  that  an  estimated  weight  for  the  smaller  package 
based  upon  one-third  of  the  weight  of  the  standard  package,  imder 
the  facts  of  this  case,  will  not  suffice  to  overcome  the  evidence  pre- 
sented by  defendants  respecting  the  actual  weight  of  the  shipments. 

The  defendants  subsequently  incorporated  in  their  tariffs  a  pro- 
vision covering  estimated  weights  of  30  and  25  pounds,  respectively, 
for  the  one-third  crates,  and  they  assert  that  a  like  provision  has 
been  incorporated  in  the  tariffs  of  other  originating  lines  in  Colorado. 

Upon  consideration  of  all  the  facts  disclosed  by  the  record,  it  is 
the  conclusion  of  the  Conmiission  that  the  weight  of  the  shipments 
upon  the  basis  of  which  the  defendants  collected  their  charges  has 
not  been  shown  to  have  been  excessive  or  discriminatory,  and  the 
relief  prayed  for  must  be  denied. 

An  order  will  be  entered  in  accordance  with  these  conclusiona 
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No.  4288. 
LUDOWTCI-CELADON  COMPANY 

V. 

MISSOURI  PACIFIC  RAILWAY  COMPANY  ET  AL. 


Bulmitted  January  St,  1912.    Decided  March  i,  1912. 


Consignor  pperified  a  route  in  bill  of  ladlnj?  nnd  also  dosliniated  a  rate  tlicrelB 
not  npi»Iicable  to  the  route  named;  Held,  That  initial  carrier.  haTing  failed 
to  obtain  further  and  definite  Instnictiona  before  forwarding,  la  liable  fbr 
daniafces  resulting  from  miarontlng.    Reparation  awarded. 

O.  J/.  Rogers  for  complainant. 

R.  B,  Scott  for  Chicago,  Burlington  &  Qiiincy  Railroad  Con^NUiy. 

Rrport  of  the  Commission*. 

By  tiie  Commission: 

The  complainant,  a  corporation  with  principal  offices  at  Chicago, 
111.,  openites  a  plant  at  Coffeyvillc,  Kans.  By  petition,  filed  July  31, 
1911,  it  alleges  th.'it  an  unreasonable  rate  was  charged  by  defendants 
for  the  traiusportntion  of  one  carload  of  roofing  tile*  roofing  felt, 
cement,  and  nails,  shipped  from  C>>ffeyville  to  ."^pokane.  Wash.  The 
claim  for  reparation  i.s  based  on  the  failure  by  the  initial  carrier  to 
forward  the  shipment  over  the  route  via  which  tlie  rate  designated 
by  complainant  in  the  bill  of  lading  was  applicable. 

The  shipment  consisted  of  1^4,180  pounds  of  roofing  tile,  IjOSO 
pounds  of  nM>fing  felt,  and  S31  pounds  of  cement  and  nails,  and  was 
accepted  by  the  Missouri  Pacific  Railway  Company  under  a  bill  of 
lading  date<l  Septemlier  9,  1909.  Complainant  specified  routing  in 
the  bill  (»f  lading  as  follows:  Missouri  Pacific:  Chicago,  Burlington 
&  Qnincy:  and  Northeni  Pacific.  It  also  designated  therein  the 
chuss-P  rate  of  79  cents  which  it  appears  did  not  apply  over  the 
route  s[)eciti4H],  but  wa.s  in  effect  fn>m  CotTeyville  to  Spokane  at  time 
of  shi[)ment  via  several  (Mher  route,<  in  connection  with  the  Miaaouri 
Pacific.  That  carrier,  without  obtaining  further  instructions,  for- 
warded the  shipment  over  the  route  named  in  the  bill  of  lading,  and 
complainant  paid  freight  chargers  thereon  amounting  to  $329.17.  Via 
any  of  the  routes  over  wliich  tlic  joint  daas-D  rate  of  79  oenta  applied 
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the  total  charges  on  the  shipment  would  have  been  $302.97,  made  up 
by  applying  said  rate  to  the  34,189  pounds  of  roofing  tile;  the  third 
class  rate  of  $1.83  to  the  1,080  pounds  of  roofing  felt;  and  the  fourth 
class  rate  of  $1.58  to  the  831  pounds  of  cement  and  nails.  The  initial 
carrier,  having  failed  to  obtain  further  and  definite  instructions  from 
the  consignor  before  forwarding  the  shipment,  and  having  sent  same 
over  a  route  via  which  a  higher  rate  than  the  one  designated  by  the 
complainant  was  applicable,  must  be  held  responsible  for  the  dam- 
ages resulting  from  the  misrouting.     Conference  Ruling  286  (/). 

We  find  that  complainant  made  the  shipment  in  accordance  with 
the  above  statement  of  facts  and  paid  charges  thereon  in  the  sum  of 
$329.17,  which  were  unreasonable  so  far  as  they  exceeded  $302.97; 
and  that  complainant  has  been  damaged  to  the  extent  of  the  dif- 
ference between  said  amounts;  that  said  damage  was  due  to  the  mis- 
routing  of  said  shipment  by  the  Missouri  Pacific  Railway  C!ompany; 
and  that  complainant  is  therefore  entitled  to  an  award  of  reparation 
against  the  Missouri  Pacific  Railway  Company  in  the  sum  of  $26.20, 
with  interest  thereon  from  tlie  30th  day  of  September,  1909.  An 
order  will  be  entered  in  accordance  with  the  findings  herein  an- 
nounced. 

22  1.  C.  C.  Kep. 
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No.  4279. 
IRELAND  &  ROLLINGS 

V. 

ST.  LOULS  &  SAN  FRANCISCO  RAILROAD  COMPANY. 


Submitted  October  11,  1911.    Decided  March  4.  i9/S. 


Rat4'H  from  Fort  Scott.  Kans.,  to  Mem  phi  8.  T(*nn..  nnil  I^wton,  Okla^  f6r  tte 
tranHportiitlon  of  counters  niul  sliclvini;  In  carloads  found  to  hire  been 
iinreaaonable  to  the  extent  that  they  exceeded  the  rates  applicable  to  the 
transportation  of  store  furniture.    Kepa ration  awarded. 

O.  M.  Rogers  for  complainants. 
t\  T.  Willvox  for  defendant. 

Rkih)Rt  of  the  Commission. 

By  Tin:  Commission  : 

The  (*oinpIainunts  are  enffiipred  in  the  manufacture  of  store  and 
office  furniture  at  Fort  Scott,  Kans.  By  petition,  filed  July  81, 1911. 
they  allcjr^  that  unreasonable  rates  were  charged  by  defendant  for 
the  transportation  of  certain  carload  shipments  of  counters  and 
shelving  from  Fort  Scf)tt  to  Memphis,  Tenn.,  and  Lawton,  Oklm. 
Reparation  is  asked. 

The  shipments  to  Memphis,  consisting  of  three  carloads,  weighing 
ir>/240.  ir>/J40.  and  10..'»r>0  pound.s,  respectively,  moved  December  28, 
1000,  over  the  lines  of  the  defendants  billed  as  "counters  and  shelv- 
inir."  Western  classification,  I.  C.  C  No.  5,  in  effect  at  time  of  ship- 
ment, provideil  third  cla.ss  rating,  subject  to  a  minimum  weight  of 
l'J.Ot>»  pounds  on — 

Lunib4»r  and  nuiiiufnctures  of.— Counters,  shelrlnr.  and  wooden  partlUoo^ 
•  •  •  for  iitiin*H.  otllcep.  and  ml(K)ns  (not  including  plate  glasi  or  mirrors). 
(Subject  tn  rule  t;-H.) 

Under  tliis   provision   freight   charges  were  assessed   in  the  total 

sum  of  $2*jr).14.  I)a.<^d  on  the  third  class  rate  of  45  cents  from  Fort 

Scott  to  Memphis.    There  was  an  undercharge  of  $1.62  on  one  of 

the  shipments  billed  at  15,1^0  pounds,  due  to  the  fact  that  it  was 

loaded  in  :i  4r»-foot  car.  which,  under  rule  6-B,  should  have  been 

charged  at  15,G00  pounds.    In  the  same  classification  third  dasi 
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rating,  subject  to  a  minimnm  weight  of  12,000  pounds,  was  also 
applicable  on —  ^ 

Furniture,  new  and  secondhand  forwarded  for  sale  or  speculation,  c.  L — 
Bank,  store,  saloon,  and  office  furniture,  consisting  of:  Arm  rails,*  back-bar 
mirrors,  bottle  cases,  chairs,  counters,  counter  fittings,  desks,  foot  rails, 
metal  brackets  for  arm  and  foot  rails,  refrigerators,  tables,  and  work  boards. 
( Subject  to  rule  6-B. ) 

Contemporaneously,  the  defendant  published  and  filed  a  tariff 
which  provided  the  following  commodity  rate  basis: 

furniture,  minimum  weight  20,000  pounds,  classified  in  the  western  classlflca- 
tion  as  third  class. — 12^  cents  per  100  pounds  less  than  third  class. 

Complainants  contend  that  their  shipments  were  in  fact  store  fur- 
niture and  but  for  the  shelving  would  have  been  entitled  under  the 
commodity  item  to  a  rate  of  32^  cents.  At  the  hearing  the  defendant 
admitted  that  the  shelving  might  reasonably  have  been  included  with 
the  other  articles  specifically  mentioned ;  but  that  not  having  been  so 
included,  the  rate  had  been  assessed  under  the  published  tariffs  in 
effect  at  the  time. 

Counters  and  shelving  are  essentially  store  furniture,  and  are  as 
desirable  traffic  as  the  other  articles  mentioned  in  the  classification 
under  the  item  "  furniture; "  the  transportation  risk  and  service  are 
practically  the  same,  and  we  think  they  should  not  take  a  higher  rate 
than  that  applicable  on  other  articles  of  store  furniture  specifically 
mentioned  in  the  classification.  We  find,  therefore,  that  the  rate  of 
45  cents  charged  complainants  was  unreasonable  to  the  extent  that  it 
exceeded  32i  cents,  the  rate  applicable  to  "  store  furniture,"  in  car- 
loads, at  the  time  shipment  moved,  subject  to  a  minimum  weight  of 
20,000  pounds. 

We  further  find  that  complainants  made  the  shii»nents  alleged  in 
the  petition  and  dcvscribed  in  tliis  report;  that  they  paid  charges 
thereon  at  the  rate  of  45  cents,  herein  found  unreasonable ;  that  they 
have  been  dama^d  to  the  extent  the  charges  assessed  at  said  rate 
exceeded  the  charges  that  would  have  accrued  at  the  reasonable  rate 
of  32J  cents  per  100  pounds,  subject  to  a  minimum  weight  of  20,000 
pounds  per  car,  and  that  complainants  are  therefore  ^ititled  to  an 
award  of  reparation  in  the  sum  of  $30.14,  with  interest  from  Decem- 
ber 28,  1909,  less  the  undercharge  of  $1.62  referred  to  above. 

ComplainantvS  also  shipped  cm  August  10,  1909,  two  carloads  of 
"  store  fixtures,"  actual  weights  20,100  pounds  and  17,300  pounds,  re- 
spectively, over  the  lines  of  the  defendant  from  Fort  Scott  to  Lawton, 
Okla.  The  undisputed  evidence  in  the  record  is  that  these  two  cars 
of  "  store  fixtures "  consisted,  in  fact,  of  counters  and  shelving. 
Leland's  tariff,  I.  C.  C.  No.  G09,  in  effect  at  time  of  shipment,  gov- 
erned by  southwestern  lines  classificaticm  exceptions  and  rules-circular 
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3-A,  I.  C.  C.  No.  585,  contains  the  following  oommodity  rating 
(page  300,  item  3C8) : 

Furniture,  ami  rails,  back-bar  mirrors,  bookcases  (sectional)  and  filing  cab- 
inets, bottle  cases,  chairs,  counters,  counter  fittings,  desks,  door,  window,  and 
bar  screens,  foot  rails,  iiartitions,  prescription  cases,  refrlicerators,  tables,  wain- 
scoting  and  office  ml  ling,  wooden  mantels,  and  work  boards,  wben  fbnnlng  part 
of  bank,  store,  saloon,  or  office  furniture,  straight  or  mixed,  minimum  weight 
]4,CKK)  iMiunds  per  3<>-foot  car.  subject  to  item  53.  southwestern  lines  claaslfica- 
tion  exceptions  and  rules-circular  3-A,  or  reissues.  73  cents  |)er  100  ponnd& 

Tho  car  containing  20.100  pounds,  being  a  large  car  40  feet  5f 
inches  long,  classed  as  vehicle-carrying  equipment,  was,  under  the 
nilcs-circulur,  subject  to  a  minimum  weight  of  20,300  pounds.  Upon 
the  i)a.sis  of  the  ('ominoditv  rate  of  T^)  cents,  which  the  defendant 
evidently  intended  to  apply,  there  was  an  overcharge  on  the  two 
shipments  amounting  to  $'2.'JR. 

In  the  same  tariff  (page  2(>9,  item  367)  a  commodity  rate  is  pub- 
lishe<I,  reading  as  follows: 

Furniture  Oh>w)  nml  fnrnitiiro  frames,  straij^bt  or  mixed  carloads,  inclndlnc 
wooden  niantrMs  ami  vruml  work  lM>anls.  Note. — Applies  on  all  articles  on  which 
ratings  are  cnrrieil  un<l4'r  the  beadiUK  of  furniture  in  western  rlasslflcatioii. 
60  cents  iM?r  100  {Miunds. 

The  articles  named  in  the  western  classification  under  the  heading 
of  ''furniture,"  so  far  as  thev  are  material,  have  alreadv  been  set 
out  in  a  preceding  panigraph  of  Uiis  n>port:  and,  as  we  have  seen, 
they  include  ston*  furniture,  counters,  counter  fittings,  etc.  It  is  the 
contention  of  complainants  -and  we  share  their  view — that  the  list 
in  the  classification  >h()uld  also  include  shelving.  It  is  the  further 
contention  of  complainants  that  their  shipment  would,  under  item 
200  of  licland's  tariff,  above  quotcfl,  \ye  entitled  to  a  rate  of  60  cents. 

Tlie  confusion  of  the  situation  is  appan^nt.  Item  367,  page  209, 
estaMislies  a  commo<lity  rate  of  TiQ  rent-s  upon  all  articles  on  trhich 
ratinf/M  an'  rarrnd  un/U'r  ffu'  h^a/liihff  of  *^ furniture^  in  western 
classificatifUi.  Item  IM'*^.  page  300.  immediately  following,  pub- 
lishes a  comriKMlity  rate  of  7'\  cents  ufHrn  a  large  list  of  articles,  most 
of  which  are  included  in  the  clas-^ification  ratings,  and  therefore  in 
the  (i<J-o>nt  rate.  This  apparent  conflict  in  the  rates  is  not  explained 
or  even  alludwl  to  in  the  record. 

For  the  n*asi)ii<^  imlioated  in  coni)e<.*tion  with  the  Memphis  ship- 
ments, we  hold  tliiit  it  was  unrcasonahlc  not  to  include  shelving  with 
counter^  in  tin*  chi^-ilicution  rating  of  articles  under  the  heading  of 
furniture:  and  that  wen*  it  so  included,  complainant's  shipments 
wuulil.  under  ( 'onfirenir  Ruling  'SV.K  pi-oviding  that  where  a  tariff 
contain-^  conflicting  rates  the  lower  shall  be  applied,  be  entitled  to 
the  benelii  of  tlie  CO-ci*nt  rate» 
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Upon  the  record  we  find  that  the  ccmiplain&nts  made  the  ship- 
ments described  as  "  store  fixtures ;"  that  they  actually  consisted  of 
counters  and  shelving,  upon  which  they  paid  charges  at  the  unreason- 
able rate  of  73  cents;  that  in  the  exaction  of  charges  so  assessed, 
amounting  to  $276.76,  including  an  overcharge  of  $2.28,  complain- 
ants have  been  damaged  to  the  extent  the  charges  exceeded  the  sum 
of  $224.40,  which  is  the  amount  that  would  have  accrued  at  the  rea- 
sonable rate  of  60  cents  applied  to  the  actual  weight  of  the  ship- 
ments; and  that  complainants  are  therefore  entitled  to  an  award 
of  reparation  in  the  sum  of  $52.36,  with  interest  thereon  from 
August  10,  1909. 

Defendant  will  be  expected  to  eliminate  the  conflict  in  the  items 
of  the  tariff  referred  to  and  will  be  required  to  establish  and  for 
a  period  of  two  years  maintain  and  apply  to  the  transportation  of 
counters  and  shelving  in  carloads,  from  Fort  Scott,  Kans.,  to  Mem- 
phis, Tenn.,  and  Lawton,  Okla.,  rates  not  in  excess  of  the  rates  con- 
temporaneously in  effect  over  its  line  on  other  store  furniture  from 
and  to  said  points  respectively.    An  order  will  be  entered  accordingly. 

22  1.  C.  C.  liep. 
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No.  3981. 
WTSCOXSIN  PULP  WOOD  COMPAIIT 

V. 

GREAT  XOKTIIERN  RAILWAY  COMPANY. 


Submitted  Srptrmber  2?.  1911.    Decided  February  6,  1912, 


Rates  on  pulp  woo4l  from  Miniiosota  prodiiclni:  points  to  Superior,  Wi&.  found 
to  t»o  iii)rea8on:ih!o.  azul  ri^nnonable  rates  prescribed  for  the  future. 

/•'.  e/.  Stteyckmaiui  for  complainant, 
y.  D.  Arm^'itrung  for  <k*ft'iidant. 

KKItiRT  OF  THE  CoMMlBSIGK. 

Bv  TiiK  Commisskin: 

The  complainant  is  a  corp(»nition  located  at  Neenah,  Wis.,  cn- 
pa^cil  in  the  puit')i;uso  and  sale  of  pulp  wood.  Its  petition,  filed 
April  1,  PJll.  '.illcires  that  the  rates  char<;ed  for  the  transportation 
of  pulp  \v(mm|  from  Ciisco.  IJru<r,  Cardiff.  Goodland,  Swan  Biver, 
Wawina,  I)ii»r  Ili\er,  and  Ericson's  Spur.  Minn.,  to  Superior,  Wis., 
an*  unju>t  and  unreas(»[Kd)le.  an<l  si^eks  reparation  upon  a  number  of 
shipment^)  that  moved  under  tlie  rates  attacked. 

The  rates  on  InmlnT  froui  the  territory  involved  to  Superior  are 
less  t!ian  the  ratios  on  pulp  wood.  Defendant  asserts  that  these 
lumlxT  rate-^  wvx^  ahiKjriiially  low  on  account  of  the  competition  of 
the  Duluth.  Missaln*  &  Noriliern  Railway.  Complainant  calls  atten- 
tion to  the  fact  that  pulp  wood  is  a  very  low  ^ade  commodity,  and 
that  the  rat4's  on  lurnher  cover  numerous  manufactured  articles  as 
well  MS  lumber.  It  is  furtluM*  stated  that  a  carload  of  pulp  wood 
loaded  to  the  minimum  wei<rht  of  40,000  pounds  is  worth  at  the  point 
of  (»riLnn  alxiut  ^-lii,  while  at  the  s:ime  point  of  orifrin  a  carload  of 
Iiimhcr  loaded  to  the  minimum  of  :U).000  {xmnds  is  worth  approxi- 
mately s?L'7n. 

The  specific  rates  complained  of  are  4^  cents  per  100  pounds  from 
Ca.<co  to  Su|Mri<»r.  U  cents  from  the  other  p<»ints  in  the  Meaaba  terri- 
tory, an4l  T.:i  ct'iits  frum  Deer  Ri\er  and  Ericson^s  Spur.  The  rmies 
for  the  tran>portation  of  lumix'r  from  all  points  in  the  Meaaba  terri- 
tory are  a  half  rent  lower  than  those  on  pulp  wood.  From  Deer 
River  and  Ericson's  Spur  the  Itmiber  rates  are  1.3  cents  lower  than 
the  rates  on  pulp  wood.    The  distance  from  Caoeo  to  Superior  m 
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84  miles.  To  the  points  covered  by  the  blanket  rate  of  5  cents  the 
average  distance  is  93  miles.  From  Deer  Biver  and  Ericson's  Spur 
the  distances  are  122  and  125  miles,  respectively. 

Admitting  defendant's  contention  that  the  rates  on  lumber  herein 
referred  to  are  somewhat  low,  due  to  competition  of  another  carrier, 
we  think  that  such  a  low  grade  of  traffic  as  pulp  wood  should  ordi- 
narily take  a  lower  rate  than  lumber;  and  upon  consideration  of  the 
record  in  this  case  we  are  of  the  opinion,  and  find,  that  defendant's 
rates  upon  pulp  wood  from  the  producing  territory  here  involved  to 
Superior  should  in  no  case  exceed  the  rates  now  charged  for  the 
transportation  of  lumber  between  said  points,  and  an  order  will  be 
entered  accordingly. 

We  further  find  that  in  so  far  as  complainant  paid  charges  at  the 
rates  herein  found  to  be  unreasonable  it  has  been  damaged,  and  rep- 
aration is  awarded  on  that  basis. 

There  is  some  confusion  in  the  record  as  to  just  who  paid  the 
freight  charges  on  the  shipments  upon  which  reparation  is  sought. 
Complainant  should  furnish  a  statement  of  the  shipments  upon  which 
the  rates  herein  found  to  be  unreasonable  have  been  assessed,  together 
with  satisfactory  proof  that  the  freight  charges  were  paid  by  it,  and 
upon  the  approval  of  same  by  the  Commission  an  order  of  reparation 
will  be  entered. 

22  I.  C.  C.  Rep. 
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No,  40W. 

BALTIMORE  CHAMBER  OF  COMMERCE 

r. 

BALTIMORE  &  OHIO  RAILROAD  COMPANY  ET  AL. 


Bubmittcd  January  tl,  iUt2,     Drciilid  March  It.  1912. 


Contpliiliiunt  iiPHiiils  (IcftMidiintR*  raU*8  uii  in'nin  frum  vnrioiiR  producing  polnti 
In  IiuIiauM  mill  IlIinoiH  tn  naltiiuore,  Md..  as  iinroaKonuble  niid  na  unduly 
dlsrri minatory  against  Raltiinoro  as  a  ^rain  market.  I'lran  the  facts  of 
TH'ord:  IlthI,  That  the  rates  oomplalmtl  of  are  not  Plmwn  to  t>e  eillier 
nnreadionalile  or  unduly  dit«<:ri minatory,  as  allepHl.    Complaint  diwniwed. 

Arthur  frcnrf/e  Brown  jukI  John  B.  Daish  for  complainant. 
lif/intnl  fi  niton  and  Will  lam  Ainnworth  Parker  for  defendants, 
f/.  6'.  Lilt'    'it  for  Merchants*  Kxchanfrc  of  St.  Louis,  interreuer. 

Rkpuiit  of  the  Commission. 

La n e ,  Comw tsyh hn  r: 

The  coiMphiint  in  tliis  proci»odin^.  fileil  May  12,  1011,  assails  de- 
fondants'  rates,  t^xport  and  (h»nii*stic,  t»n  irrain  in  carloads  from 
various  points  in  Indiana  and  Illinois  to  Baltimore.  Md.,  as  iinrea- 
sonuhle  and  discriniinaiorv  and  iinduly  pn*judiciul  to  the  interests 
of  Baltimore  as  a  ^rain  niarkot. 

Prior  to  May  1,  It'OT,  the  rates  as>ailed  were  lower  than  at  present 
The  following  table  shows  the  furiiier  and  the  present  rates,  together 
with  the  a<lvaiuvs: 


To  Itiiltlxuore  from  - 


E.\]<ort     ra!o     pnr 


vm:.  '   i9n. 


DtMDMttc  rata 


L»wn'ni"«'l»':ri'.  In  1 .    . 
Ncirtii  \  i-ri:->n.  Iii-! 
Viuit-rin-  -  Inl. . .    . 

A.ililiiil    111  .... 
Hpniu'ri.  :i.  Ii; 

\\''^  I-tnwii.  I.l.  ..      . 

I't'uri'i.  lil 

Stuw  rw*tn«  II.  i:i 

VoII'IaII!!,  III..     . 

finv-niiLj.  Ill 

Tonv  li.iii'i'.  In  !    .  . . . 
IiecAtiir.  LI . .     . 

P»rL-.Ill 

Pmn*.  IM 

Olni-y.  Ill 


eVnJji. 

11. 0 

11.5  ' 

1J.5 

i:.  "> 

14.:. 

r.  a 

1.1.  j 

1.V  n 

14.5 

1.1.5 

1J.O 

13.5 

i.<.n 

14  5 

13.5 
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Complainant  also  assails  the  "proportional"  or  " reshipping " 
rates  on  grain  to  Baltimore,  export  and  domestic,  from  various  desig- 
nated transit  points,  as  in  violation  of  sections  2  and  4  of  the  act. 
These  rates  and  the  points  from  which  they  apply  are  shown  in  the 
following  table : 


To  Baltimore  from— 


Chica«ro,  III 

Cincinnati,  Ohio.. 
Beardstowu,  111.. 
Springfield.  111... 

Ashland,  111 

Kast  St.  Lonis.  Ill 
Peoria,  01 


Export 

rate  per  100 

pounds. 


OnU#. 
11.5 
12.5 
14.5 
13.0 
13.0 
14.5 
13.0 


Domcstio 

rate  per  100 

potinda. 


Cmu. 
13.0 
16.0 
1A.0 
14.6 
14.5 
10.0 
14.5 


The  local  rates  on  grain  to  Baltimore  from  certain  Ohio  points 
are  also  involved.  The  points  and  the  rates  as  formerly  and  at 
present  in  force  are  stated  in  the  following  table: 


Miles. 

Export. 

Domestic 

To  Baltimore  from— 

Rate  per 

100 
pounds. 

Rate  per 

ton  per 

mile. 

Rate  per 

100 
pounds. 

Rate  per 
ton  per 

mile. 

Hamden,  Ohio 

451 
505 
507 

Genu. 
12,0 
13.0 
13.5 

Mm. 

5.3 
5.1 
5.3 

Cenu. 
12.5 
1.3.5 
14.0 

mm, 

5.6 

Oreenfleld.  Ohio 

6.3 

Portsmouth,  Ohio 

5.6 

The  points  named  in  the  first  table  are  originating  centers  served 
by  the  defendant  carriers  and  other  lines  which  penetrate  that  ter- 
ritory. They  are  situated  in  a  section  of  country  which  is  a  large 
producer  of  wheat  and  com. 

Baltimore  was  formerly  the  chief  port  of  export  for  grain  from 
ihi.s  territor}',  and  a  large  domestic  consumer  as  well.  In  recent 
years  the  movement  direct  to  Baltimore  has  greatly  decreased.  The 
change,  complainant  contends,  is  due  to  the  advanced  rates  via  de- 
fendants' lines.  Defendants  deny  this  and  contend  that  the  change  is 
due  to  better  grain  markets  elsewhere,  especially  in  the  south,  and  to 
other  causes  not  within  their  control. 

The  Merchants'  Exchange,  of  St.  Louis,  was  allowed  to  intervene 
as  a  party,  and  has  submitted  testimony.  It  states  that  it  "  does  not 
undertake  to  affirm  or  deny  the  reasonableness  or  unreasonableness 
of  the  rates  in  themselves."  Its  avowed  object  is  to  support  the  prin- 
ciple of  ''  proportional  "  or  "  reshipping  "  rates,  in  so  far  as  attacked 
by  complainant,  and  to  show  that  the  "diversion  of  business  from 
the  Baltimore  market  "  has  been  "due  to  other  causes  than  a  rate 
adjustment."  ' 
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We  have  no  doubt  that  the  increased  rates  have  had  much  to  do 
with  the  decrease  in  the  movement  to  Baltimore.  It  can  not  be  denied 
that  the  cost  of  transportation  is  a  potent  factor  in  determining  the 
route  which  traffic  will  take.  If  confronted  by  increased  rates  via 
routes  over  which  it  has  been  accustomed  to  move,  it  will  nataimlly 
seek  other  outlets.  Rut  this  is  not  the  only  reason  for  the  change. 
The  record  shows  that  in  recent  years  there  has  been  considerable  in- 
crease  in  the  demand  for  f^rain  in  the  south,  and  shipments  of  both 
wheat  and  corn  to  southern  markets  have  increased  accordingly.  The 
tendency  has  been  to  the  south  and  southeast — Virfdnia,  the  Caro> 
linas,  Alabama,  Georpa.  etc. — through  Cincinnati  and  Louisville. 
Another  matter  worthy  of  note  is  that  the  production  of  wheat  and 
com  in  the  territory  in  question  has  decreased  considerably  in  recent 
years,  while  the  home  demand  has  measurably  increased,  and  this  has 
resulted  in  diminishing  shipments  to  distant  consuming  markets.  It 
also  appears  that  the  surplus  of  ^rrain  for  export,  speaking  generally, 
has  not  l)een  as  large  in  the  last  three  or  four  years  as  formerly,  and 
that  export  movements  have  been  correspondingly  less.  It  can  not 
Ix;  doubted  that  these  thinp^  have  contributed  largely  to  bringing 
about  the  chan^d  commercial  relations  of  Baltimore  to  the  territory 
in  question. 

A  fact  not  to  be  overlooked  in  this  connection  is  that  although  in 
the  last  three  or  four  years  the  production  of  com  in  the  south  has 
very  considerably  increased,  yet  the  heavier  demand  of  the  aoathem 
markets  hns  not  been  satisfied  by  the  increased  home  production. 

Chicago  is  a  ^ain  market  that  draws  directly  upon  the  prodacing 
fields  of  Indiana  and  Illinois.  Its  elevators  are  supplied  with  equip- 
ment for  oleaninp.  drying,  cooling,  and  otherwise  treating  grain  of 
all  kinds.  While  Baltimore  is  likewise  a  great  market,  and  has  ele- 
vator facilities  for  the  like  treatment  of  grain,  Chicago  is  much 
nearer  the  original  sources  of  supply,  and  in  this  respect  undoubtedly 
enjoys  niitural  advantages  which  Baltimore  does  not  possess. 

The  present  rates  on  gniin  from  Chicago  to  Baltimore,  of  IIJS  cents 
export,  and  13  cent.s  domestic,  are  what  are  known  as  ^  proporticMial  ** 
or  "  reshipping ''  rates.  Prior  to  Febmary  1,  1905,  the  rates  both  in 
and  out  of  ('hi(*ago  were  1(k\iIs.  Since  that  date  through  rates  have 
lu^'n  in  fon*e  from  the  territory  in  question  via  other  than  defendants* 
line<.  The  defi'iKlants  thems<-lv(>s  do  not  publish  through  rates  via 
Chicago.  Since  February  1.  1010.  there  have  been  no  published  local 
rates  on  grain  from  Chicago  to  Baltimore,  and  proportional  or  re- 
shipping  pates  have  l)een  the  only  rates  in  force. 

The  rat4\s  stated  in  the  first  table  alK)ve  are  so  adjusted  as  to  be  on  a 
level  with  the  thnuigh  rates  to  Baltimore  from  the  same  ori|piiating 
points.    In  other  words,  the  rate  for  the  direct  or  short-line  haul 
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from  any  particular  Indiana  or  Illinois  point  is  the  same  as  the  rate 
for  the  longer  route  via  Chicago.  For  example,  from  Vincennes, 
Ind.,  to  Baltimore,  the  short-line  distance  is  767  miles  and  the  export 
rate  is  17.5  cents.  The  distance  via  Chicago  is  1,031  miles,  but  the 
through  rate  and  the  rate  via  the  short  line  are  the  same.  The  same 
principle  of  adjustment  applies  to  the  other  points  of  said  table,  in 
so  far  as  through  rates  via  Chicago  apply.  Under  the  tariffs  which 
provide  through  rates  from  the  originating  points  grain  may  be 
unloaded  into  elevators  at  Chicago  and  there  treated  in  the  manner 
stated  above  before  being  shipped  to  eastern  markets.  Like  privi- 
leges are  accorded  at  the  other  transit  points  named  in  the  second 
table  above. 

The  distance  to  Baltimore  from  the  points  named  in  the  first  table 
above,  together  with  the  present  rates,  export  and  domestic,  are  as 
follows : 


To  Baltimore  from— 


IwAWTBDcebun;,  Ind 
North  Vernon,  Inri. 

vincennes,  Ind 

Ashland,  111 

SprlnKneld.IH 

BMirdstown,  111 

Peoria,  111 

Shawneetown,  III . . 

VandaUa.  Ill 

Grt«nup,  III 

Terre  Haute,  InM 

DfK-atiir,  111 

Paris.  Ill 

Pana.  Ill 

Olnev.IlI 


Miles. 

Export. 

Dom( 

Rate  per 

Rate  per 

Rateper 

100 

ton  per 
mile. 

pounds. 

pounds. 

CtnU. 

MtiU. 

Cents. 

(101 

14.5 

4.8 

16.0 

651 

15.5 

4.8 

16.0 

767 

17.6 

4.6 

19.0 

951 

18.0 

3.8 

19.5 

900 

17.5 

3.9 

19.0 

976 

18.0 

3.6 

19.5 

897 

17.5 

4.0 

19.0 

896 

18.0 

4.0 

19.6 

873 

17.5 

4.0 

19.0 

819 

17.5 

4.3 

19.0 

773 

16.0 

4.1 

17.6 

852 

17.5 

4.1 

19.0 

793 

17.6 

4.4 

19.0 

888 

17.5 

3.8 

19.0 

712 

17.5 

4.9 

19.0 

Rate  par 

ton  per 

mile. 


MUU. 
5.0 
4.0 
5.0 
4.2 
4.2 
4.0 
4.3 
4.8 
4.4 
4.0 
4.6 
4.5 
4.8 
4.8 
6.8 


The  average  distance  is  823  miles.  The  average  export  rate  is  17.2 
cents,  or  4.1  mills  per  ton-mile,  and  the  average  domestic  rate  18.6 
centos,  or  4.5  mills  per  ton-mile.  Under  the  former  adjustment  the 
average  export  rate  was  13.5  cents,  or  3.3  mills  per  ton-mile,  and  the 
average  domestic  rate  was  16.2  cents,  or  3.9  mills  per  ton-mile. 

The  average  distance  to  Baltimore  from  the  points  named  in  the 
third  table  above  is  487  miles.  The  average  export  rate  under  the 
prcsrnt  schedule  is  12.8  cents,  or  5.2  mills  per  ton-mile,  and  the  aver- 
age domestic  rate  13.3,  or  5.4  mills  per  ton-mile.  Under  the  former 
adjustment  the  average  export  rate  was  9.5  cents,  or  3.8  mills  per 
ton-mile,  and  the  average  domestic  rate  was  11.5  cents,  or  4.7  mills 
per  ton-mile. 

The  distances  to  Baltimore  from  the  points  named  in  the  second 
table  al)ove,  together  with  the  present  proportional  or  reshipping 
rates  on  grain  from  those  points  to  Baltimorei  are  shown  in  the  fol- 
lowing table: 
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In  SO  far  as  complainant's  contentions  involve  a  comparison  of 
local  rates  with  proportional  or  reshipping  rates,  it  is  to  be  borne 
in  mind  that  differences  in  the  character  of  rates  must  be  recognized. 
The  Commission  has  ruled  that  in  determining  questions  under  sec- 
tion 4,  rates  of  the  same  kind  must  be  compared  with  one  another. 
In  other  words,  transshipment  rates  must  be  compared  with  trans- 
shipment rates,  proportional  rates  with  proportional  rates,  and  so 
on.  That  ruling  is  attacked  in  the  brief  of  counsel  for  complainant, 
but  we  see  no  reason  upon  the  present  record  to  depart  from  it  This 
disposes  of  the  contention  that  the  rates  are  in  violation  of  the  fourth 
section. 

On  the  question  of  the  reasonableness  of  the  rates  complainant's 
case  rests  chiefly  upon  the  following  propositions:  (1)  That  no 
justification  appears  for  the  advances  of  1907,  and  (2)  that  the  effect 
of  such  advances  has  been  practically  to  prohibit  the  movement  of 
grain  to  Baltimore  via  defendants'  lines  and  to  force  it  to  move 
through  Chicago,  or  to  markets  elsewhere  than  in  the  east  These 
things,  it  is  contended,  are  sufficient  to  warrant  a  finding  that  the 
rates  are  unreasonable. 

There  would  be  force  in  the  contention  if  the  premises  stated  were 
sound.  Rut  they  are  not.  True,  the  defendants  have  not  submitted 
testimony  intended  primarily  to  justify  the  advanced  rates,  but  it 
is  to  be  remembered  that  the  burden  of  the  issue  in  this  respect  is 
not  with  thom.  Nor  can  it  be  said  that  the  diversion  of  grain  from 
Baltimore  to  other  markets  is  due  entirely  to  the  advanced  rates. 
The  better  prices  in  the  southern  markets,  the  decrease  in  production 
and  increase  in  consumption  in  the  producing  territory,  and  the  de- 
crease in  exports  genenilly,  as  well  as  the  advanced  rates,  have 
all  had  their  influence  to  a  common  end,  and  it  is  not  possible  to 
arcnrately  measure  them  independently  of  one  another. 

The  record  indications  are  all  to  the  effect  that  the  higher  rates 
havt*  not  ro-nlted  in  advantage  to  defendants,  but  rather  the  con- 
trary, rhcy  would  prefer  the  grain  to  move  over  their  own  lines 
to  P>aItiiiiore,  as  it  formerly  did.  On  this  subject  the  general  freight 
ixixi'ui  of  the  Baltimore  &.  Ohio  Southwestern  testified  as  follows: 

I  wonld  prefer  that  all  our  f^^in  should  go  to  Baltimore,  rather  than  through 
Lonisville  .ind  Cincinnnti,  if  we  could  force  it  that  way;  but  we  can  not  do  it 

Mt.  Daich.  You  nunm  at  preHent  rates? 

Mr.  .M(  Lvrc.nMN.  At  any  rate;  I  do  not  care  what  the  rate  is.  I  would 
ratlicr  s4h>  it  all  p>  to  Haltlniore,  m  as  to  get  the  long  hnul;  but  we  can  not 
KMitrnl  it.  It  is  contn)Ilod  by  the  markets  to  the  south  and  elsewhere.  I  have 
ra!i(><l  tlu>  atttMition  of  our  Baltimore  friends  frequently  to  the  fact  that  New 
<)rl«a!is  .iial  Cincliinatl  were  outbidding  them  in  our  territory.  We  feel  that 
\v<>  would  like  to  have  all  our  grain  go  to  Baltimore,  both  wheat  and  com,  but 
we  can  not  <lo  if.  The  commercial  marl^et  conditions  are  such  that  we  can  not 
mark»^t   to   Italtiniore. 
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Undoubtedly  it  would  be  to  the  advantage  of  defendants  to  have 
the  grain  move  to  Baltimore,  instead  of  going  south,  or  via  Chicaga 
In  that  event  they  would  get  the  larger  revenue  incident  to  the  l<Miger 
haul.  In  an  endeavor  to  hold  the  grain  for  eastern  markets  to  their 
own  lines,  the  defendants  do  not  publish  through  rates  via  Chicago 
at  all.    But  even  bv  this  means  thev  can  not  control  the  movement. 

Complainant  insists  thai  the  rates  in  question  should  be  reduced  to 
the  level  of  the  proportional  or  reshipping  rates  from  Chicago  and 
the  other  transit  ])oint.s  mentioned.  But  we  can  not  accept  such 
standard  as  conclusive.  As  already  pointeil  out,  comparisons  of 
different  kinds  of  rati»s  nro  not  proper  in  determining  controversies 
under  section  4.  For  like  n^a^^ons  they  should  not  be  accepted  as  con- 
trolling in  determining  the  reasonableness  of  rates  under  section  1. 

That  as  a  <rrain  market  Baltimore  has  in  nvont  years  suffered  some 
injury  because  of  the  varying  conditions  herein  mentioned  ia  ap- 
parent from  tlie  record.  But  we  are  unnble  to  find  that  such  injury 
is  the  result  (»f  undue  discrimination  by  these  defendants.  Thej  do 
not  control  the  rates  fnmi  the  producing  territory  into  Chicago,  or 
the  through  rates  to  eastern  destinations  via  Chicago.  They  are  not 
in  a  position,  and  have  not  the  ]>ower.  to  remove  the  trouble  of  which 
Baltimore  cornphiin^.  If  the  rates  in  question  were  reduced  there 
would  l)e  no  means  of  {preventing  similar  reductions  in  the  rates  via 
Chicago,  in  which  event  Baltimore  would  be  left  in  the  same  position 
slie  now  occupies.  The  defendants  would  be  powerless  to  furnish  the 
desired  relief  bv  their  own  act. 

When  the  rates  in  question  were  advanced  the  same  advances,  rela- 
tively, were  made  to  other  eastern  points,  and  also  to  points  in  other 
directions.  On  this  subject  the  testimony  for  defendants  ia  in  part 
as  follows: 

Whatever  advance  bas  been  made  in  rates  to  Baltimore,  there  baa  bcco  a 
relative  advance  to  all  other  base  points — New  York,  Boston,  aad  Philadelphia, 
and  P(>  on— all  the  wn^*  tbnumh  trunk  line  territory.  I  nilsht  go  further  than 
that  and  sio*  thut  In  the  advance  of  rateti  to  Baltimore  and  Philadelphia  wa 
have  at  nil  times  made  an  ndvaniv  in  the  rates  to  the  Ohio  River  crosslnaa  go- 
In^  to  the  south.  s(»  as  to  keep  up  a  relative  adjustment.  For  Instance,  the  rata 
uwhI  to  be  7  (vnttf  from  Illinois  territory  to  Cincinnati.  It  la  now  0.  Tte 
same  tiling  Qi*  to  Ix»ulsvilie. 

Of  omrHO  the  rate  \arit>s  thri>u(;hoat  the  state  of  Illinois.  •  •  •  Bat 
take  around  Sprin^rtlchi  and  HtMrdstown.  the  rate  Is  9  cents  now.  where  It 
used  to  be  7:  that  heiufr  lirouL'ht  nlx'Ut  by  advances  made  In  trunk  line  territory 
BO  as  to  kei'p  the  prop^T  ami  n^latlve  adjustments  as  between  the  tarrltorlaa 
So  that.  •  •  •  th«'ri'  nexitr  has  lM*en  an  advance  made  to  Baltimore  without 
corrcs|>«»n4llnf;  advan(i*s  in  all  other  directiona. 

The  siniie  witness  further  Icvtified  thus: 

I  say  this,  tliat  if  wt*  ufn*  to  reduce  the  rate  for  Instance  tfom  FBora.  Xm 
where  It  is  now  17 ^  cents,  and  throughout  that  terrttoiy,  ny.  down  to  14| 
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cents,  which  Is  the  proportional  rate  from  East  St  Louis,  it  would  throw  the 
alignment  out  all  through  that  territory. 

It  thus  appears  that  defendants'  rates  to  Baltimore  are  adjusted 
with  relation  to  rates  via  Chicago  that  are  not  controlled  by  them,  and 
also  with  relation  to  rates  to  other  eastern  points,  and  to  points  in  other 
directions.  It  can  not  be  doubted  that  any  material  reduction  in  these 
rates  would  be  followed  immediately  by  corresponding  reductions 
elsewhere,  and  would  result  in  a  readjustment  of  the  entire  rate  fabric 
to  the  same  relative  basis  as  that  on  which  it  now  rests.  It  needs  no 
argument  to  show  that  such  result  would  be  of  no  material  benefit  to 
Baltimore. 

It  is  not  within  the  power  of  this  Commission  to  equalize  economic 
conditions,  or  to  place  one  market  in  a  position  to  compete  on  equal 
terms  with  another  market  as  against  natural  advantages.  Nor  have 
we  the  power  to  require  railroads,  in  the  face  of  varying  trade  condi- 
tions to  adjust  their  rate  schedules  in  such  manner  as  to  insure  to  a 
market  the  continuance  of  a  trade  it  has  once  enjoyed.  The  require- 
ments of  the  law  are  that  transportation  rates  must  be  reasonable, 
and  must  not  be  unjustly  discriminatory  or  give  undue  preference. 

The  sliippers  from  the  producing  territory  are  not  complaining. 
They  have  not  been  deprived  of  a  market  for  their  grain,  and  are 
apparently  satisfied  with  the  markets  they  now  reach.  At  all  events 
they  are  not  asking  that  defendants'  rates  be  reduced.  So  far  as 
the  record  shows  Baltimore  alone  claims  to  be  injured  by  the  existing 
situation. 

Upon  consideration  of  all  the  facts  and  circumstances  we  are  un- 
able to  find  that  the  rates  complained  of  are  unreasonable  in  them- 
selves, or  that  defendants  are  guilty  of  undue  discrimination  in  the 
premises.  It  follows  that  the  complaint  must  be  dismissed,  and  an 
order  will  be  entered  accordingly. 
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Inyesttgation  and  Suspension  Docket  Xos.  26,  26-A,  26-6,  and 

2r^-C. 

IN  THE  MATTER  OF  THE  INVESTIGATION  AND  SUS- 
PENSION OF  ADVANCES  IN  RATES  FOR  THE  TRANS- 
rORTATION  OF  COAL  BY  THE  CHESAPE.VKE  A  OHIO 
RAILWAY  COMPANY,  BALTIMORE  &  OHIO  RAILROAD 
COMPANY,  NORFOLK  &  WESTERN  RAILWAY  COM- 
PANY, THE  KANAWHA  &  MICHIGAN  R^ULWAY  COM- 
PANY,  AND  THEIR  CONN ECl  IONS. 


Bubmittcd  January  27,  1912.    Decided  ^iarch  It,  1912. 


1.  From  November,  1910,  to  March.  1011.  defcnduDtn  filed  with  the  Oommtaloii 

tariffs  advancing  their  ratofi  upon  hike  coal,  which  la  coal  originating  In 
the  West  Virginia  c*oul  field 8  and  move*,  during  the  aeaaon  of  open  nari- 
gilt  ion  on  the  great  iukes,  to  various  {Htrta  on  Lake  Erie  for  tranahli^' 
nient  by  voflsel  t)eyond.  Shii>|)er8  protested  thiit  the  proposed  ratea  were 
unreasonable,  and  they  were  suspended  i Mending  investigation. 

2.  It  Bpftears  that  the  niesiii»oake  &  Ohio,  Kanawha  &  Michigan,  and  Baltimore 

^  Ohio  made  no  showing  whi<'li  Justifies  the  Com  mi  salon  In  holding  that 
the  increased  ratea  are  Just  and  reasfmnble:  //c/d.  That  these  tliree 
defendants  may  not  impose  upon  the  traffic  concerned  higher  ratea  than 
those  in  effect  on  January  1.  1010. 

3.  As  to  the  Norfolk  &  Western,  the  C4»niml88lon  Is  pensnaded  that  the  Inpoel- 

tloii  of  the  increased  rates  here  involved  will  not  imiioae  an  unjoat  and 
unreasiiimble  cliarge  fur  the  traiiKiH^rtation  service  in  vol  red. 

William  A.  Gl<v<govr^  jr.^  and  J.  11'.  Chapman  for  variooa  com- 
plaining shippers  and  certain  intervening  petitioners. 

Vimon  d'  Thomptton  and  Uroitn^  Jackson  rf?  Knight  for  United 
States  Coal  &  Oil  Company  and  others,  interveners. 

E.  II ,  Gctm  and  J.  ir.  Lord  for  Conj?olidated  Coal  Company  and 
others. 

G.  II.  Cnprrton  for  New  River  Collieries. 

Squirt,  nnhrn  d'  Dempst  f/,  jind  H'.  -1/.  Duncan  for  Wheeling  A 
I^ke  Erie  Railroad  Company. 

A*.  Walton  Moore.  J.  II.  Ilolf.  C.  J.  Rixej/.  jr.,  Lucian  H.  Coeke^ 
aiKl  J.  I.  Doran  for  Norfolk  &  Western  Railway  Company. 

Georqe  ir.  Sterewt,  K.  D.  Ilotchkiss,  and  H.  T.  Wickkam  for 
Chesapeake  &  Oliio  Railway  Company  and  Hocking  Valley  Railway 
Company. 
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/.  T.  Hendricks  for  Western  Maryland  Railway  Company  and 
George's  Creek  &  Cumberland  Railroad  Company. 

A.  P.  Burg  win  for  Pennsj-lvania  Company  and  others. 

Morison  R.  Waite  for  Cincinnati,  Hamilton  &  Dayton  Railway 
Company. 

W.  ;V.  /i7;?<7  for  Kanawha  &  Michigan  Railway  Company. 

77.  Z.  Bond  and  IF.  .1.  Parker  for  Baltimore  &  Ohio  Railroad 

Company. 

O.  E.  Bxdterfield  for  New  York  Central  lines. 
Frank  Lyon  for  Interstate  Commerce  Commission. 

Report  of  the  Commission. 

Lane,  Corn m issioner : 

We  have  here  involved  the  reasonableness  of  certain  proposed  rates 
upon  lake  coal  originating  in  the  West  Virginia  coal  fields.  ''Lake 
coal "  is  coal  which  moves  during  the  season  of  open  navigation  on 
the  gi'oat  lakes  to  various  ports  on  Lake  Erie  for  transshipment  by 
vessel  bevond.  Five  districts  constitute  what  are  here  referred  to  as 
the  West  Virginia  coal  field :  The  Fairmont  district  in  the  northern 
portion  of  the  state,  the  Kanawha  and  Thacker  districts  farther 
south,  and  the  New  River  and  Pocahontas  districts  still  farther 
south.  There  are  four  originating  carriers,  all  of  whom  have  been 
made  parties  to  this  proceeding:  The  Baltimore  &  Ohio,  Kanawha 
&  Michigan,  Chesapeake  &  Ohio,  and  Norfolk  &  Western  roads. 

The  Baltimore  &  Ohio  Railroad,  which  serves  the  Fairmont  dis- 
trict, reaches  its  lake  ports  without  the  intervention  of  a  connecting 
carrier.  The  Chesapeake  &  Ohio  Railway,  which  serves  the  Kanawha 
and  New  River  districts,  has  two  routes,  one  by  way  of  Cincinnati, 
where  it  connect-;  with  the  Cincinnati,  Hamilton  &  Davton  Railwav, 
to  Toledo,  Ohio;  the  other  by  the  Kanawha  &  Michigan  and  Hoci- 
ing  Vallev  railways,  by  which  such  coal  is  handled  via  Gauley, 
AV.  Vn.,  an<l  Charleston,  W.  Va.,  to  Toledo.  The  Kanawha  &  Michi- 
gan Kaihvay,  serving  the  Kanawha  district,  reaches  Toledo  over  the 
Toledo  &  Ohio  Central  and  the  Hocking  Valley  railways.  The 
Norfolk  &  Western,  connecting  with  the  Pennsylvania  Company, 
lujikes  delivery  at  Sandusky,  and  by  way  of  the  Hocking  Valley 
n^:i(  he-  Toledo.    The  accompanying  map  shows  the  situation. 

The  pres4*nt  lake-coal  nites,  which  have  been  in  effect  for  some 
years,  and  n^sult  from  a  raise  of  5  cents  in  190C,  are  as  follows,  per 
net  ton  <>f  2,000  pounds: 

Fr(»rn  the  Fairmont  district   (B.  &  O.). |0.96| 

From  tlie  Kanuwha  district   (C.  &  O.).  B^anawha  district  (K.  &  31.), 

and  Tliackor  district  (N.  &  W.) .97 

From    the    New    Ulver  district    (O.   &   O.)    and   Pocahontas  district 

(X.  &  W.) 1.12 

1^2  r.  (\  r.  Rep. 
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The  increases  proposed  Rte,  in  the  Fairmont  rate  3}  cents  per  ton, 
and  in  each  of  the  otliers  9^  cents,  making  tlie  new  rates  per  net  ton: 

Fairmont    (B.   A   O.) *1.00 

KaoaiTha  (C.  &  O.  and  K.  &  M.)  and  Tbacker  <N.  &  W.) LOSi 

New  River  (G  &  O.)  and  Pocahotttai  (N.  A  W.) —    l-OJ 


Under  botli  the  old  and  new  rates  there  was  and  is  an  additianal 
tenninat  charge  of  5  cents  per  net  ton  for  loading  the  coal  at  the  laka 
port  into  the  vessel.  ( Further  detail  as  to  these  ratea  sod  matm  utMf 
\n'  fmiiid  in  tabic  Na  1  of  appendix.) 

aLaa>«L 
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It  is  interesting  to  note,  and  perhaps  is  explanat<»ry  of  much  that 
is  in  this  record,  and  of  more  that  is  not  in  it,  that  the  Baltimore  & 
Ohio  on  its  haul  from  Fairmont  to  the  lakes  receives  4  mills  per 
ton-mile  under  the  present  rates.  The  Chesapeake  &  Ohio — on  its 
short  line  via  the  Kanawha  &  Michigan,  of  which  it  owns  approxi- 
mately one-half,  and  the  Hocking  Valley,  of  whidi  it  owns  nearly 
two-thirds — receives  a  rate  from  the  Kanawha  field  of  2.95  mills 
and  from  the  New  River  field  of  3.06  mills.  The  Kanawha  &  Michi- 
gan and  Hocking  Valley,  which  serve  the  Kanawha  field,  receive  an 
average  revenue  of  2.92  mills  from  the  field  to  Toledo,  and  of  this 
the  Kanawha  &  Michigan  receives  a  division  which  yields  3.27  mills 
and  the  Hocking  Valley  2.67  mills.  From  the  Kenova  district  the 
Norfolk  &  Western  and  the  Pennsylvania  companies,  delivering  coal 
at  Sandusky,  earn  2.97  mills;  from  the  Thacker  district,  2.80  mills; 
from  the  Tug  River  district,  2.90  mills;  and  from  the  Pocahontas 
district,  2.68  mills.  The  figure  2.76  mills,  which  is  used  throughout 
in  this  report,  represents  actual  earnings  per  ton-mile  of  the  Nor- 
folk &  Western  Railway  alone  during  1910  on  lake-cargo  coal  origi- 
nating at  mines  between  Bluefield  and  the  Ohio  River,  included  in 
this  being  all  the  coal  from  the  Kenova,  Thacker,  Tug  River,  and 
Pocahontas  districts.  The  fact  that  the  average  is  2.76  indicates  how 
large  a  proportion  of  the  coal  comes  from  the  more  distant  field  (the 
Pocahontas  field)  and  includes  movement  from  the  very  mouth  of 
the  mine  to  the  ship's  side. 

These  advanced  rates  were  filed  with  the  Commission  in  November, 
1910.  Protests  were  received  from  a  large  number  of  shippers,  and 
the  rates  were  suspended  by  the  Commission  pending  investigati<Hi 
for  the  full  i>eriod  permitted  by  the  statute,  and  were  later  suspended 
until  March  1  by  voluntary  action  of  the  carriers. 

HISTORY  OF  INCREASED  RATES. 

"  It  is  abundantly  evident,"  says  the  Baltimore  &  Ohio  in  its  brief 
in  this  case,  '^  that  the  primary  cause  of  disturbance  in  the  lake-coal 
trade  which  ultimately  led  to  the  advances  in  rates  involved  in  this 
proceeding  was  the  greatly  increased  production  of  the  southern 
Wt'st  Virginia  fields,  particularly  during  the  years  1908  and  1909. 
The  Pittsburgh  operators  complained  that  the  railroads  serving  thoee 
fic^lds  were  unduly  favoring  the  operators  in  that  territory  by  the 
establishment  of  very  low  rates,  and  that  as  a  result  of  this  favorit- 
ism the  southern  West  Virginia  operators  were  enabled  to  sell  their 
coal  in  the  markets  at  the  head  of  the  lakes  at  such  low  prices  as 
rendered  the  operation  of  the  Pittsburgh  field  unprofitable." 

While  in  1905  the  West  Virginia  mines  shipped  to  the  lake  ports 
but  2,000,000  tons,  in  1911  they  shipped  over  7,000,000  t<Mis.  During 
the  same  time  the  Pittsburgh  district  increased  its  lake  cargo  tonnage 
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from  6^9,054  to  9,744,833,  and  the  Ohio  district  from  2,126,608  to 
4,019,544.  Whereas  in  1905  the  Went  Virginia  district  shipped  but 
19.86  i>er  cent  of  the  coal  that  went  over  the  lakes,  it  now  ships  34.19 
per  cent  of  such  coal.  In  table  2  of  the  appendix  will  be  found  a 
statement  for  the  past  11  years  of  the  lake-coal  tonnage  from  the 
three  competing  districts. 

It  appears  that  in  the  early  part  of  1909  the  traffic  managers  of 
the  various  West  Virgrinia,  Pennsylvania,  and  Ohio  railroads  held  a 
meeting  ^*  for  the  purpose  of  announcing  to  one  another  the  rates  for 
the  season  then  ensuing  of  their  respective  roads."  A  committee 
representing  the  Pittsburgh  and  Ohio  No.  8  coal  districts  appeared 
before  these  traflic  managers  and  demanded  that  the  differentials 
existing  against  the  West  Virginia  fields  on  lake  ooal  should  be 
increased.  Upon  this  demand  there  followed  a  number  of  meetings, 
first  of  trafTic  men  only  and  later  of  executive  officers  of  the  carriers, 
in  which  the  railroads  out  of  West  Virginia  seriously  contended 
against  any  change  in  the  existing  differentials,  and  that  the  rates 
that  they  were  receiving  on  lake  coal  were  sufficient.  ^Threats  of  a 
rat4^  war,-'  however,  brought  al)out  an  agn*ement  between  the  car- 
riers, who  attempted  in  1900  to  make  the  increases  here  proposed. 
The  West  Virginia  shippers  setMired  an  injunction  against  the  going 
into  ctTert  of  su<'h  rates,  but  upon  the  courts  holding  that  this  Com- 
mission had  exclusive  power  to  deal  with  the  rea.sonableness  of  rsti% 
this  injunction  was  dissolved  and  the  rates  were  filed  by  the  carriers 
as  noted  alK)ve. 

It  is  a  fair  conclusion  fn>m  the  testimony  offered  upon  this  subject 
that  these  nites  from  West  Virginia  fields  were  not  increased  because 
thev  were  unreasonable  in  themselves,  but  were  increased  because  of  a 
desire  to  increase  the  <litTerential  between  the  rates  from  the  West 
Virginia  fieMs  on  lake  coal  and  the  rates  fnim  the  Ohio  and  Penn- 
sylvania ileitis.  This  is  indicated  by  the  resolution  adopted  by  the 
exiHMjtive  ofli«'ers  of  the  various  roiuU  at  their  meeting  in  March, 
VMY.K  in  whirh  they  calli'd  iip«m  tln»  <»perators  to  meet  with  them  **  for 
the  purpnst*  of  di<«Mi<-si]i£r  the  nite  situation  to  the  lakes  and  endeavor- 
ing to  arrive  at  an  understanding  as  to  what  basis  of  differentials 
slionlil  Ih-  nsrd  in  r<»iistriirtiiig  the  rate-  fn)ni  the  various  districts  to 
L:ikt'  Kri«*  points.*'  At  this  meeting  the  West  Virginia  carriers 
*' dtprerat*^!  any  rli:iii^«»  in  tlie  present  differentials.**  The  president 
of  the  Norfolk  i^  We-tern  testificil  that  the  meeting  was  for  the  ad- 
justment of  Tntv<:  that  he  did  not  recall  that  any  question  was  raised 
rcL':M'ditig  the  reasnnabh'iu'--  of  the  rate.  Prior  to  the  meeting  with 
tlu'  i»per.iior^,  on  Man-h  i*0.  11»0I»,  the  president  of  the  Norfolk  A 
Wt'stcrn  l>ecame  (*onvineed  that  it  was  advisable  to  increase  the  West 
Virginia  rates.  He  appears  to  have  lieen  convinced  by  the  officials 
of  the  northern  lines  that  thc^  advances  should  be  made,  for  onlesi 
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they  were  so  advanced  "  there  might  be  a  change  in  the  differential 
which  would  make  it  more  burdensome  to  the  West  Virginia  oper- 
ators." That  is  to  say,  "  unless  the  West  Virginia  lines  increased 
their  rates  so  as  to  spread  the  differentials  there  might  be  a  reduction 
made  on  the  other  lines,"  and  that  would  have  been  injurious  to  the 
West  Virginia  operators  "  because  the  reduction  from  the  Pittsburgh 
district  to  the  lakes  would  be  more  than  the  increase  from  the  West 
Virginia  districts  to  the  lakes." 

The  record  discloses  that  these  four  originating  carriers,  the  Bal- 
timore &  Ohio,  Kanawha  &  Michigan,  Chesapeake  &  Ohio,  and  Nor- 
folk &  Western,  did  not  have  in  contemplation  the  increase  of  their 
lates  from  the  West  Virginia  fields  to  the  lakes  when  at  the  spring 
meeting  of  1900  of  the  traffic  officials  the  protest  was  made  from 
Pittsburgh  and  Ohio  miners  against  the  relation  in  rates  existing 
between  their  fields  and  those  south  of  them.  They  claimed  that 
there  was  an  encroachment  made  upon  traffic  which  naturally  should 
be  theirs  in  greater  part;  that  the  rates  charged  them  for  the  shorter 
haul  to  the  lakes  were  relatively  too  high.  They  were  not  insistent 
upon  the  rates  being  lowered  provided  the  rates  of  their  competitors 
were  increased.  The  southern  carriers  in  conference  with  the  north- 
ern lines  were  unwilling  to  concede  to  this  demand  at  first,  but 
later  some  of  them  became  convinced  that  unless  a  new  adjustment 
was  effected  a  rate  war  would  be  brought  about — at  least  that  the 
northern  lines  would  decrease  their  rates  to  such  an  extent  as  to  mate- 
rially injure  the  West  Virginia  traffic.  Who  proposed  that  increase 
i^;  not  known,  but  it  was  agreed  upon  by  all  of  the  carriers,  both 
nortliem  and  southern,  although  some  of  the  southern  carriers  mani- 
festly made  the  increase  unwillingly.  And  this  leads  to  the  sugges- 
tion introdiired  by  the  interveners  in  this  case,  that  the  Norfolk  & 
AVestern  did  not  act  of  its  own  motion  in  this  matter,  but  was  domi- 
nated by  the  Pennsylvania  Railroad  Company,  which,  on  January  14. 
1910,  with  its  affiliated  companies,  held  51.55  per  cent  of  the  stock  of 
the  Norfolk  &  Western— 458,883  out  of  a  total  890,000  shares.  On 
June  4.  1910,  the  outstanding  stock  was  increased  to  a  total  of  918,150 
shan\s.  The  percentage  held  by  the  Pennsylvania  companies  was 
thus  reduced  to  49.97  per  cent.  There  is  no  doubt,  therefore,  but  that 
the  Pennsylvania  Railroad  Company  could  have  dominated  the  Nor- 
folk v^  Western  in  this  matter,  but  the  president  of  that  road  says  that 
neither  the  Pennsylvania  Railroad  Company  nor  any  of  its  officers 
influenced  him  in  the  establishment  of  the  rate. 

JUSTIFICATION  GIVEN  BY  CARRIEB8. 

There  are  two  fixed  bases  upon  which  to  stand  in  the  consideration 
of  these  rates:  (1)  The  admission  that  it  was  not  proposed  at  the 
meeting  of  the  carriers  to  increase  these  rates  because  ftyiflfcing  rates 
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were  unreasonably  low;  (2)  (and  this  is  also  admitted  by  the  car- 
riers) that  the  increases  were  not  proposed  and  are  not  now  justified 
upon  the  ground  that  the  carriers  were  receiving  from  all  traffic  too 
small  a  return  upon  the  reasonable  value  of  the  property  used  in 
rendering  the  service  given. 

What,  then,  are  the  defenses  offered  for  the  proposed  increasest 
The  Chosiipeake  &  Ohio  has  presented  the  Commission  with  no  brief 
nor  availed  itself  of  the  opportunity  to  make  oral  argument  before 
the  Commission.  At  the  hearing  it  placed  upon  the  stand  one  wit- 
ness, its  genenil  freight  agent,  who  made  no  defense  of  Uie  rates  other 
than  to  say  that  the  proposed  increased  rates  were  just  and  reason- 
able. This  was  the  extent  to  which  this  carrier  assumed  the  burden 
of  convincing  this  Commission  that  the  rates  which  it  proposed  con- 
formed to  the  requirements  of  the  law;  and  the  reason  that  no  fuller 
showing  was  made  by  this  road  may  be  explained,  in  part  at  least,  by 
the  fact  that  at  the  conference  of  railroad  officials  above  referred  to 
the  president  of  the  Chesajwake  &  Ohio  said: 

We  never  lin\e  :md  do  not  apree  that  there  Is  any  InequaUty  In  tbe  tBts 
adjustment,  and  have  stated  It  veo*  emphatlcaUy  before  the  ezecatlycs  of  Um 
various  roads. 

The  Baltimon»  &  Ohio,  aside  from  consideration  of  the  rdstivo 
adjustment  l>ot\voen  the  Fairmont  field  and  the  Pittsburgh  field, 
states  its  full  case  in  support  of  the  reasonableness  of  its  proposed 
increased  rates  in  these  paragraphs: 

It  should  b(*  added  that  the  proiN>!ied  advanced  rates  Involved  In  this  pro- 
ceed I  ni?  fnmi  the  various  coal  rpplon.<«  served  by  the  Baltimore  k  Ohio  Rallrosd 
to  I^ke  Krfe  ports  arc  cle.irly  Just  and  reasonable.  Practicany  aU  coal  affected 
by  these  advances  moves  from  Fairmont.  The  proposed  rate  from  F^lnnoot 
Is  $1  per  ton  fc»r  an  average  haul  of  24S  miles  to  Ijoraln.  the  nearest  lake  port. 
This  tlfsjire  uiHkes  out  a  rate  of  4.03  mills  per  ton  per  mile,  a  low  rate  for  s 
haul  of  thiit  dlstanct\  This  Is  also  true  of  the  proposed  rates  from  the  oCher 
rroups. 

The  reasonnbhMiess  of  these  rates  is  further  Illustrated  by  comparing 
with  the  rates  on  rnmmercial  coal  other  than  lake  cargo  coal  from  the 
points  of  (ifi'^rin  to  the  same  destinatiims.  These  track  delivery  rates  are  the 
normal  «x):il  rates  fniUi  the  various  rejslons.  the  lake  coal  rates  representlag 
re«1uctloiis  li('!<>w  tliese  norm:(l  nites  to  me«*t  competitive  conditions  at  the  bead 
of  the  (:re:it  l.;iki-s  \vl)i>-li  are  not  applicihle  to  the  rates  for  track-dellfefy  eoaL 
The  nite  from  thi*  Fairiiioiit  and  ISellnfrtun  pronps  to  a  leroup  Including  V^lr* 
|N>rt.  <*le\t'laiiil.  ami  I.«>ralii  is  $l.in  jier  ton  (B.  &  O..  C.  &  C.-I.  C  C  Ka  7QB), 
or  IT)  |ier  c«'iit  hitrher  than  the  pro|)osed  lake  rate.  The  same  tariff  shows  a 
rati'  of  $1.2.1  iHT  ton  from  the  same  points  of  origin  to  a  group  tndndliv 
Sandu.<ky.  or  2.'!  \teT  <*eiit  hij^lier  than  the  proposed  lake  rate. 

The  proof  which  the  Kanawha  &  Michigan  presents  as  jnstifj* 
\\\p  their  iiuTca>e<I  nitcs  is  summarized  in  that  esrrier^s  brief  m 

follows: 

Mr.  Yoiis«».  in  his  testimony,  made  three  comparlsoaai 
1.  Comparison  with  the  average  proportional  rate  on  coal  billed  tIs 
for  shipment  beyond. 
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He  showed  (Record,  p.  1170)  that  the  average  proportional  charge  from 
West  Virginia  mines  on  the  line  of  the  Kanawha  &  Michigan  Railway  to 
Toledo,  Ohio,  on  coal  destined  beyond,  including  all-rail  and  rail-and-lake 
routes,  is  |1.10  per  ton,  yielding  3.37  mills  per  ton  per  mile,  as  compared  with 
the  advanced  rate  of  $1.06i,  yielding  3.2  mills  per  ton  per  mile. 

2.  Comparison  with  similar  **  lake  '*  rates. 

In  his  K.  &  M.  Exhibit  No.  3  he  showed  that  the  advanced  rate  was  a  reason- 
able one  when  compared  with  other  "  lake  '*  rates  from  various  competitive 
fields.     (Record,  p.  1178.) 

8.  Comparison  with  the  local  rate  to  the  port 

His  testimony  shows  the  rate  to  Toledo  on  commercial  coal  used  in  Toledo 
to  be  $1.25,  as  compared  with  $1.06^,  the  proi)osed  advanced  rate.  (Record, 
p.  1213. ) 

Our  proportional  rate  to  Toledo,  $1.10,  and  our  rate  on  commercial  coal, 
$1.25,  have  been  in  force  for  many  years  and  have  never  been  questioned.  So 
we  presume  they  may  be  considered  as  Just  and  reasonable  rates.  If  so,  how 
much  more  is  the  proposed  rate,  $1.06^,  a  reasonable  rate? 

We  are  conservatively  stating  the  fact  when  we  say  that  the  Balti- 
more &  Ohio,  the  Chesapeake  &  Ohio,  and  the  Kanawha  &  Michigan 
have  made  no  serious  effort  to  convince  the  Commission  that  these 
increased  rates  were  reasonable.  The  Norfolk  &  Western,  on  the 
other  hand,  has  made  a  full  presentation  of  its  case  upon  the  theory 
of  justification  which  it  adopted.  The  law  does  not  regard  these 
carriers  en  masse.  While  the  rates  are  put  in  at  the  same  time  and 
after  conference  with  each  other,  is  it  sufficient  in  law  for  one  of 
the  carriers  interested  to  assume  exclusively  this  harden?  We  may 
not  proceed  upon  this  theory  without  doing  violence  to  the  law ;  cer- 
tainly not  where  it  is  within  our  knowledge  that  the  rates  are  made 
by  understanding  had  between  the  carriers.  For  if  this  were  to  be 
the  policy  of  the  Commission  and  recognized  by  it  as  lawful,  mani- 
festly where  several  roads  lead  between  two  points,  the  carriers 
would  place  the  burden  of  upholding  the  reasonableness  of  the  rate 
upon  that  railroad  which  could  make  the  best  showing,  having  the 
longest  route,  most  incompetent  management,  the  lowest  volume  of 
traffic  and  the  greatest  need  of  additional  revenue.  As  a  practical 
matter,  we  attempt  to  take  a  broad  survey  of  traffic  conditions  and 
to  recognize  the  necessity  for  competition  between  carriers,  but  we 
may  not  say,  as  a  matter  of  law,  that  a  group  of  carriers  can  cast  the 
responsibility  of  maintaining  the  burden  of  establishing  the  reason- 
ableness of  certain  rates  upon  a  single  carrier  and  claim  the  benefit 
of  wliatever  the  case  made  by  that  carrier  may  establish.  In  this 
case  we  are  not  impressed  with  the  thought  that  any  such  policy  has 
been  purposely  pursued. 

It  is  the  fact,  however,  that  the  only  carrier  which  seriously 
assumed  the  burden  of  sustaining  these  rates  was  that  line  having  the 
longest  haul  from  the  mines  to  the  port  and  probably  carrying  the 
lightest  train  loads.    It  is,  however,  one  of  the  strongest  of  the  roads 
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financially,  for  on  this  very  Bluefield-Columbiis  division  its  gross 
revenue  is  over  $26,000  a  mile,  while  the  average  of  its  system  is 
but  $18,000  a  mile.  Moreover,  we  can  not  be  indifferent  to  the  fact 
that  the  roads  which  have  shown  no  justification  whatever  for  tliese 
incrcjiseil  rates  are  those  interested  only  in  the  West  Virginia  fields, 
while  the  Norfolk  &  WeMern  is  controlled  through  an  ownership 
of  the  majority  of  the  stock  by  the  Pennsylvania  Railroad,  which 
is  interested  in  upholding  the  rates  from  the  West  Virginia  fields 
for  the  protection  of  its  rates  upon  tlie  great  volume  of  coal  tonnage 
which  it  pn)duces  ujwn  its  own  line.  The  Pennsylvania,  thnnigh 
its  intenv-t  in  the  Norfolk  i&  Western,  is  interested  not  so  much  in 
securing  high  rates  upon  the  West  Virginia  tonnage  of  that  road, 
which  amounts  to  but  1.700.000  tons:  it  is  more  vitally  concerned 
in  the  i)rotection  of  rates  from  the  Ohio  and  Pittsburgh  district, 
from  which  it  hauls  to  the  lake  ap|)roximately  7,000,000  tons. 

POSITION  OF  NORFOLK  A  WESTERN. 

The  pri'sident  of  the  Norfolk  &  Western  well  epitomized  his  caae 

in  these  words: 

I  want  to  ;ii1v:im*o  ttios(>  rat(*s  liofMisr  they  are  tin  reasonably  low  and  do  not 
be:ir  t!i«'ir  iHirt  of  tlir  ImnltMi  «»f  tlH»  <'(ist  of  opor:<tin;;  tho  niMwiiy. 

lie  disclaimed  any  intention  to  justify  these  rates  upon  the  prop- 
osition that  the  Norfolk  &  Western  was  in  nwd  of  additional  rere- 
ntie.  lie  frankly  recognized  that  his  attitude  at  the  earlier  con- 
ferenc*es  was  ho><tiIe  to  any  change  in  the  diiferential,  claiming  that 
the  reasons  which  led  to  the  chang«»  were  matters  of  policy  with 
which  the  Conunission  couhl  not  c<»ncem  it,«elf  so  long  as  the  in- 
creased rates  of  them.sc»lves  wen»  just  and  reasonable.  In  this  posi- 
tion, as  a  matter  of  law,  the  contention  of  the  Norfolk  A  Western  is 
Found.  The  fact  that  these  rates  were  increased  so  as  to  effect  a  dif- 
ferent ditTerential.  or  so  as  to  more  efpiitably  equalize  rates  between 
the  IMttshurgh  and  the  West  Virginia  fields,  and  that  such  increaaa 
was  made  without  reirard  to  consideration  of  the  reasonableness  of 
the  resulting  rates,  may  not  be  consi<len»d  as  conclusive  or  in  any- 
wise' <letermin:itive  as  to  the  justness  and  reasonableness  of  the  rates 
of  themselves.  As  was  pointed  out  in  the  llVvy/rm  Advanced  Rate 
rv/>. ,  -jn  1.  i\  V.  -^"T,  wc  jip'  not  <'i»n<t'rned  with  the  increase  in  the 
r:\\v>  l»ut  with  thi*  iniT«';i>i'tl  rate.  Ni»r  are  we  concerned  with  the 
iiiutivi"N  \\hi«'li  N'd  to  iliMt  incma^i*  provided  the  rates  which  it  is  pn>- 
|Nk>tMl  to  c-iMMi^h  art'  m'iisiiikiMo.  Thi^  Commis.<ion  does  not  sit  as  a 
sJipn'iiH'  traffir  niaiiagtT  for  \\w  railroad.^  of  the  cinmtnk'.  Considera- 
tion of  the  policy  which  they  may  pursue  is  not  a  matter  delegated 
to  u>  >o  long  u>  it  doi*^  not  infringe  upon  the  prohibitions  of  the  law. 
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It  is  not  our  function  to  equalize  commercial  conditions  or  to  establish 
zones  of  trade  or  bring  markets  into  competition  one  with  another. 

The  law  says  that  rates  must  be  just  and  reasonable  and  that  rates 
increased  after  January  1,  1910,  must,  if  suspended  by  the  Commis- 
sion, be  justified.  Our  minds  must  be  satisfied  by  the  facts  presented 
that  the  requirement  of  the  law  is  met  in  the  increased  rates.  We 
therefore  dismiss  from  consideration  that  large  portion  of  the  record 
dealing  with  the  needs  of  the  West  Virginia  shippers,  the  relation 
which  the  carriers  have  established  between  the  Pittsburgh  and  the 
West  Virginia  fields,  and  the  policies  announced  by  the  carriers  which 
led  them  to  make  these  rates.  In  so  far  as  the  West  Virginia  coal 
miner  needs  to  rely  upon  the  sympathy  of  his  serving  carrier  or  upon 
its  policy  with  respect  to  the  wisdom  of  making  a  low  rate  in  order 
to  secure  his  traffic  or  develop  his  mines  or  serve  a  distant  territory, 
his  appeal  must  be  to  such  carrier  and  not  to  this  Commission.  The 
standards  established  by  law  which  mark  the  jurisdiction  of  this 
body  do  not  permit  us  to  substitute  our  judgment  as  to  the  wisdom 
of  a  certain  policy  of  rate  making  for  that  of  the  traffic  officials  of 
the  railroads. 

In  saying  tliis,  however,  regard  must  be  had  for  those  provisions 
of  the  law  which  expressly  declare  certain  fundamental  policies  of 
regulation.  There  may  not  be  discrimination  between  localities,  it  is 
said  in  section  3;  and  in  section  4  this  principle  is  extended  so  as  to 
prohibit  the  farther  point  being  given  an  undue  advantage  over  that 
which  is  nearer  to  the  point  of  origin.  And  so  in  section  1  is  found 
a  provision  giving  to  this  Commission  jurisdiction  over  the  classi- 
fication of  freight  with  respect  to  which  rates,  rules,  regulations,  and 
practices  are  made  or  obtain.  This  is  a  far-reaching  power,  essential 
to  effective  regulation,  of  which  no  comprehensive  definition  need 
now  be  given.  It  necessarily  involves  consideration  of  the  value  of 
service  given  to  the  shipper  as  well  as  the  cost  and  value  of  the 
service  furnished  by  the  carrier. 

COST  OF  TRANSPORTING  COAL. 

The  Norfolk  &  Western  seeks  to  establish  the  reasonableness  of  its 
propostni  rates  on  lake-cargo  coal  upon  this  proposition,  that  such 
coal  while  paying  all  the  transportation  cost,  its  full  share  of  main- 
tonence  and  overhead  charges,  and  all  but  $13,000  of  what  it  claims  is 
its  full  share  of  interest  upon  bonded  debt,  does  not  meet  the  share 
properly  allotable  to  it  of  dividend  charges.  How  this  is  arrived  at 
is  to  he  found  under  the  title  "  N.  &  W."  of  exhibit  10  in  the  appendix* 

This  road  has  for  many  years  maintained  a  system  similar  to  that 
wliich  prevails  upon  the  Santa  Fe,  of  making  a  separation  between 
passenger  and  freight  traffic  and  allotting  to  each  the  separate  and 

37S32°— VOL  22—12 41 


INVESTIGATION  AND  SUSPENSION  DOCKET  26  TO  260. 


616 


MIUa. 
Mr.  Coxe,  of  the  Norfolk  &  Western,  on  basis  of  average  cost  of  all 
freight  traffic  on  Blnefleld-Oolombus  diyision  for  fiscal  year  ending 

Jane  30,  1910 2.28 

Cost  as  figured  by  the  examiners  of  the  Commission 1. 688 

Revised  by  Mr.  Ck)xe,  using  method  of  the  examiners  of  the  Ck)mmission.  1. 983 

Mr.  Hillman's  final  revision 1.8714 

Mr.  Rodgers,  statistician  of  the  Norfolk  &  Western,  following  Mr.  Hlll- 
mnn*8  theory  and  using  his  basis  of  separating  cost  for  the  purpose  of 
illustration 2.04 

WTiichever  method  was  followed,  the  figures  resulting  make  it  evi- 
dent that  it  is  not  beyond  the  range  of  possibility  to  approximate  the 
cost  of  carrj'ing  freight  as  distinguished  from  passengers  over  a  cer- 
tain division  or  even  the  carrying  of  a  certain  kind  of  freight  when 
this  constitutes  a  large  proportion  of  a  carrier's  traffic  over  such 
division.  Certainly  for  purposes  of  comparison  such  cost  figures 
could  be  ascertained  upon  any  road  by  the  settling  of  a  few  questions 
by  this  Commission,  or  between  the  carriers  themselves.  The  Nor- 
folk &  Western  in  its  brief  points  out  this  fact,  holding  that  the 
experts  for  the  interveners  have  shown  a  cost  per  ton  per  mile  of 
carrying  coal  upon  the  Pocahontas  division  to  be  2.905  mills,  while 
the  railroad's  expert  found  the  average  freight  cost  on  the  same 
division  to  be  but  3.2  mills,  and  within  these  figures  are  included  the 
cost  of  concentrating,  all  of  which  takes  place  both  for  east-bound 
and  west-bound  traffic  in  this  division,  and  which  approximates  a 
million  dollars  per  year.  So,  too,  the  experts  for  the  coal  companies 
estiniato  the  cost  on  the  Kenova  and  Sciota  divisions  to  be  1.691  mills 
per  ton  per  mile,  while  those  for  the  railroad  estimate  the  cost  at 
1.803  mills  per  ton  per  mile, 

Entinuitcd  cost  of  hauling  lake-cargo  coal  from  mines  to  docks  over  the  Blue- 
fu'ld-Columhus  {y^orfolk  d  Western)  and  Colvmbus-Sandusky  (Pennsylvania 
Co.)  linat,  as  shown  by  the  various  experts. 

( For  manner  of  ronstnicting  table  see  explanatory  memorandum  In  Appendix,  lee  pagt  630.) 


Line. 


Distance. 


Hluefi(^M4.'olumbus  (Norfolk  & 
Weal^ni). 

Columt-iiH-8anilusky     (Pennsyl* 
rarila(  o). 


Minos  to  locks. 


} 
} 


MiUi. 
300 

111 

411 


Estimated  cost 


Bails. 


Norfolk  A  Western 

Coal  companies 

Commission's  exam  inert 

Penasylrmnia  Co 

Coal  companies 

Commisiloa's  examiners 

Railway  companies 

C'Oal  oompanies 

Commission's  examiners 


Per  too. 


Cent*, 
68.40 
66wl0 
48.31 
31.83 
3ft.  97 
37.94 

100.33 
8X07 
76l16 


Per 
too-mJla. 


Mali. 

xm 

L87 
LCI 
1S7 
IM 

144 

100 
LSI 


-Xo  neanT  or  more  precise  statement  is  justified  from  the  estimates 
^"^^^  t  have  been  made  than  that  it  costs  about  2  mills  to  move  a  ton 
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of  coal  1  mile   (including  gathering  and  cost  of  moving  empty 
cars)  upon  the  Norfolk  &  Western  between  Bluefield  and  ColumbuSb 

RETDRN   ON    INVESTMENT. 

Having  ascertained  by  their  own  methods  the  cost  of  hauling  this 
lake  coal,  these  experts  undertook  to  apportion  to  this  traffic  its 
proper  share  of  interest,  taxes,  and  dividends.  What  was  the  value 
of  the  property  used  as  to  this  particular  traffic!  Upon  this  there 
was  again  ditTerence  of  theory.  The  book  cost  of  the  system  was 
the  generally  accepted  basis.  But  while  the  books  revealed  the  total 
book  cost  of  the  system  ($130,000  per  mile  of  main  line)  they  did 
not  disclose  the  actual  cost  of  this  portion  of  the  road.  Thus  de- 
veloped several  theories  of  apportioning  such  cost.  The  railroad 
contended  for  a  composite  figure  which  so  nearly  approximated 
the  ton-miles  of  this  portion  of  the  system  to  the  ton-miles  of 
the  whole  system  that  this  figure  was  taken  as  expressing  the  value 
of  the  line  from  Bluefield  to  Columbus,  and  this  was  48  per  cent. 
Thus,  while  the  system  is  1,542  miles  in  length  (main  line)  the 
Bluefield-Columbus  line  of  34G  miles  (main  line)  was  credited  with 
48  per  cent  of  the  vnluo  of  the  whole  because  of  the  density  of  its 
traffic.  There  is  no  doubt  but  that  this  portion  of  the  road  is  the 
very  heart  of  the  system,  and  it  has  probably  been  more  expensive 
to  build  than  any  other  portion.  The  branch  lines  on  this  section 
constitute  56  per  cent  of  the  total  branch  lines  of  the  system,  3S5 
miles.  The  second  track  on  the  Bluefield-rolumbus  line  is  50  per 
cent  of  the  system*s  second  track  of  348  miles;  and  the  sidings  are 
47  per  cent  of  the  system's  sidings  of  900  miles.  Thus  is  made  up 
a  track  mileage,  Bluefield-rolunihus,  which  is  38  per  cent  of  the 
total  all-track  system  mileage  of  3,283  miles.  (See  Appendix,  Ex- 
hibit n.)  Other  experts  thought  it  unfair  to  balance  all  sidingai 
branches,  and  second  tracks  apiinst  main-line  mileage,  so  they  cred* 
ited  the  Bluefield-Columbus  line  with  34  per  cent  of  the  total  cost  of 
the  system,  the  figure  arriveil  at  by  adding  main-line«  second-track, 
and  branch-line  mileage  alone.  Thus  something  less  than  one-fourth 
of  the  main-line  mileage  was  estimated  as  worth  slightly  more  than 

one-third  of  the  value  of  the  svstem. 

* 

As  alM>ve  stated,  it  may  l)e  said,  as  a  generalization,  that  the  haol* 
ing  of  a  ton  of  coal  over  the  Bluefield-Columbus  line  1  mile 
in  the  noighlN)rhooiI  of  2  mills,  and  if  this  coal,  on  a  tonnage 
is  to  l>ear  its  full  percentage  of  the  taxes,  interest,  and  dividenda 
distributable  to  all  freight  u|)on  this  line  an  additional  1  mill 
should  I)e  allowed  under  the  4S-per-cent  division  of  cost  of  the 
Norfolk  &  Western,  but  alxiut  .75  nf  a  mill  on  the  34-per-ecnt 
basis.  Such  an  allowance  for  fixed  charges  and  dividenda  plaoae 
on  this  lake-cargo  coal  its  full  percentage  of  saah  costs  allotahle 
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to  all  freight  and  disregards  the  value  of  the  cmnmodity  hauled 
(for,  while  GO  per  cent  of  the  tonnage  on  this  line  is  coal,  it  is 
estimated  to  represent  but  3.45  per  cent  of  the  value  of  the  traffic 
hauled),  and  the  fact  that  this  rate  is  made  as  a  portion  of  a  through 
rate  upon  traffic  moving  over  the  lakes  and  farther  into  the  north- 
west by  rail,  and  is  therefore  analogous  to  a  division  of  rate.  It  is 
commonly  said  that  two-thirds  of  a  railroad's  revenue  goes  for  oper- 
ating and  maintenance  expenses  and  the  other  third  for  return  upon 
plant.  The  figures  here  obtained — 2  mills  for  operating  and  main- 
tenance and  1  mill  for  revenue — show  how  nearly  this  is  correct, 
although  in  the  case  of  the  Norfolk  &  Western  its  freight-operating 
ratio  is  lower  than  the  average,  being  but  54.72  for  the  Bluefield- 
Columbus  division  for  1910  and  59.61  in  1911  (as  shown  in  Appendix, 
Table  No.  8),  the  all-system  ratio  in  1910  being  58.54. 

WHAT  SHOULD  THIS  TRAFFIC  BEAR? 

We  meet  in  this  case  the  interesting  question  which  for  the  first 
time  is  presented  to  the  Commission — the  right  of  a  carrier  to  in- 
crease its  rates  upon  a  large  volume  of  traffic  solely  because  such 
traffic  does  not  bear  a  certain  proportionate  share  of  the  return  which 
the  carriers  make  upon  their  stock.  It  is  to  be  noted,  (1)  that  there 
is  no  claim  that  the  carrier  under  present  rates  does  not  receive  full 
return  upon  the  value  of  its  property,  (2)  if  the  proposed  rates  go 
into  eflFect  and  the  present  volume  of  traffic  to  the  lakes  is  maintained 
the  return  at  present  received  will  be  much  increased,  (3)  the  carrier 
does  not  propose  to  reduce  its  rates  upon  any  coal  or  other  com- 
modity, and  (4)  it  would  appear  to  follow  that  whenever  a  carrier 
finds  that  it  is  carrying  traffic  which  does  not  yield  its  proportionate 
share  of  fixed  charges  and  dividends  as  it  may  always  do  as  long  as 
freight  is  chissified  it  may  increase  the  rates  on  such  traffic  up  to 
the  point  where  all  traffic,  and  this  means  each  particular  kind  of 
traffic,  vields  the  same  net  return  above  cost  of  its  movement  to  the 
carrier. 

This  contention,  however,  the  president  of  the  Norfolk  &  Western 
disavows.  Being  asked,  "  Do  you  think  that  if  the  average  cost  of 
doing  all  the  business  on  a  railroad  is  taken  into  consideration,  and 
it  is  sliown  that  any  class  of  business  like  the  coal  business  is  paying 
somethiiip:  loss  than  that  average  cost  or  only  slightly  more,  it  would 
follow  that  those  rates  are  too  low?"  he  replied,  "I  think  this, 
that  when  the  individual  commodity  and  rate  are  taken,  and  it  is 
(I(Mnon>t rated  that  over  a  certain  section  of  the  line  on  which  that 
particular  commodity  is  transported  under  identically  the  same  con- 
(Iiti4)ns,  the  same  plant  is  employed,  with  a  condition  that  prevails  as 
it  d(K's  in  this  particular  instance  absolutely  alike  for  a  large  per- 
cent a^*  of  the  tonnage  handled  over  a  particular  part  of  the  railroad^ 
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as  we  are  undertaking  to  show  here,  I  believe  that  the  principle  that 
I  have  enunciated  is  a  correct  one  and  that  the  business  of  this  com- 
pany can  be  done  in  that  way  without  injury  to  any  of  the  interesta. 
I  do  not  mean  to  carry  out  this  principle  on  every  kind  of  traffic  over 
every  line  of  road,  but  I  am  trying  to  show  that  here  is  a  case  where 
it  can  be  done,  and  it  is  the  only  equitable  basis  on  which  this  rata 
ought  to  be  made."  Counsel  for  the  Norfolk  A  Western,  in  their 
brief,  comment  upon  his  statement  as  follows:  '^  Thus  Mr.  Johnson  is 
not  contending  that  over  an  entire  railroad  system  on  tlie  numerous 
and  varied  classes  of  truffic  and  commodities  the  basis  which  he  has 
mentioned  should  apply.  On  this  particular  division,  however,  he 
compares  lake-coal  traffic  with  similar  traffic  and  finds  that  what  his 
company  receives  from  the  lake  rates  is  very  much  less  than  on  any 
other  classes  of  its  coal  traffic  or  on  any  other  similar  commoditieflb 
Again,  Mr.  Johnson  states  that  he  does  not  contend  as  an  abstract 
proposition,  applied  to  an  entire  system,  that  no  class  of  traffic  can 
under  any  circumstances  be  carried  for  less  than  its  full  share  of  the 
cost  of  operating  and  maintaining  the  railroad,  but  he  does  contend 
that  where  a  comparison  is  made  of  lake  coal  with  the  other  coal 
traffic,  and  it  is  discovered  that  the  lake  coal  returns  a  veiy  roudi 
smaller  revenue  than  the  other  coal  traffic,  this  is  a  material  matter 
and  one  which  justifies  an  advance  in  the  lake  rates.^ 

Let  us  give  consideration  to  this  last-stated  proposition — that  lake- 
cargo  coal  returns  a  very  much  smaller  revenue  than  the  other  coel 
traffic  of  the  Norfolk  &  Western — snd  then  pass  to  the  qnestion 
whether  a  rate  may  be  reasonable  which  does  not  cast  up<m  a  certain 
class  of  traffic  its  full  share  of  the  carrier's  financial  burden. 

According  to  the  figures  furnished  by  the  Norfolk  A  Western,  the 
cost  of  carrying  all  freight  over  the  Bhiefield-Columbus  line  is  2J2S 
mills  per  ton  per  mile.  This  is  lower  than  the  average  cost  of  canying 
ali  freight  over  the  balance  of  the  system,  for  this  is  stated  by  the  car- 
rier to  be  2.95  mills.  We  have  then  as  cost  these  two  figures,  2.88  mills 
for  the  Bluofiold-Columhus  coal,  including  lake  coal,  and  2.95  mills 
for  all  other  coaU  assuming  that  the  cost  of  carrying  coal  on  all  other 
portions  of  the  line  equals  the  cost  of  carrying  all  freight  <m  all  other 
portions  of  the  line,  which  is  the  assumption  that  the  carrier  has 
proceeded  upon  us  to  the  Bluefield-Columbus  line. 

We  now  pa.ss  to  all  coal  excepting  the  coal  carried  over  the  Blue- 
field-Columbus  line.  This  yields  a  revenue  of  8Jil  mills  per 
ton-mile,  and  cost.s,  we  have  assumed,  to  transport  it  2.95  miliar 
Therefore  all  coal  (coal  carried  short  distances  or  into  eidusive 
noncompetitive  territory  or  in  single  carloads  and  switched  to  in* 
dustries,  as  well  as  that  transshippeil  by  ocean)  costs  84  per  ocnl  of 
its  revenue,  while  lake-cargo  coal  costs  82.G  per  cent  of  its  reveniMi 
Thus  the  Norfolk  &  Western  receives  as  a  profit,  over  and  abofo 
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17.4  per  cent  on  lake-cargo  coal,  Bluefield  to  Columbus,  while  on  all 
coal  over  the  balance  of  the  system  it  receives  only  16  per  cent  above 
cost.    (For  these  figures  see  Appendix,  Table  3.) 

The  carrier  shows  also  thai  the  earnings  per  ton-mile  on  coal  from 
the  Pocahontas  field  eastward  to  the  Atlantic  seaboard  for  shipment 
beyond  the  port  for  1910  was  8.187  mills.  It  also  shows  that  the 
cost  per  ton-mile  of  all  freight  on  the  line  from  Bluefield  to  Norfolk 
over  which  this  coal  moves  was  2.186  mills,  thus  showing  that  the 
ratio  of  this  cost  to  the  revenue  is  67.02  per  cent  as  compared  with 
82.6  per  cent  on  the  lake-cargo  coal.  However,  it  must  be  borne  in 
mind  that  the  cost,  Bluefield  to  Norfolk,  of  2.186  does  not  include 
any  of  the  extraordinary  cost  of  concentrating  the  coal  which  passes 
over  this  division.  That  entire  cost  of  concentration  is  borne  in  the 
Pocahontas  division  on  the  Bluefield-Columbus  line,  the  entire  ex- 
pense thereof  thus  being  made  a  charge  upon  the  coal  between  Blue- 
field  and  Columbus.  To  make  a  fair  comparison  of  cost  revenue 
on  coal  destined  to  Norfolk,  on  the  one  hand,  and  that  destined  to 
Sandusky  on  the  other,  it  becomes  necessary  to  add  to  the  cost  of  all 
freight,  Bluefield  to  Norfolk  (2.186  mills),  a  proper  charge  for  con- 
centrating coal,  which  is  estimated  from  figures  furnished  by  the 
carrier  to  be  .414,  approximately  four-tenths  of  a  mill  per  ton  per 
mile,  thus  making  the  total  cost  of  the  coal,  Bluefield  to  Norfolk, 
2.55  mills,  which  is  80.01  per  cent  of  the  revenue  of  8.187  mills,  ap- 
proximately the  same  ratio  of  cost  to  revenue  as  on  the  lake-cargo 
coal  (82.6). 

Another  way  of  comparing  the  ratio  of  all  freight  cost  to  revenue 
of  the  coal  destined  beyond  the  capes  from  Bluefield  to  Norfolk 
with  the  coal  destined  beyond  Sandusky,  between  Bluefield  and 
Columbus,  is  to  contrast  the  cost  of  all  freight,  Bluefield  to  Norfolk 
(2.136  mills)  with  the  main-line  cost  of  all  freight  from  Bluefield  to 
Columbus  (1.939  mills).  Between  Bluefield  and  Norfolk  this  main- 
line cost  is  67.02  per  cent  of  the  "  beyond-the-capes "  revenue  of 
3.187  mills,  while  the  main-line  cost,  Bluefield  to  Columbus,  is  70 
per  cent  of  the  lake-cargo  revenue  of  2.76  miUs. 

CAR  EARNINGS  AND  TRAIN  EARNINGS. 

By  way  of  illustrating  the  revenue  received  by  this  carrier  from 
the  transportation  of  coal  with  that  received  from  the  transportation 
of  other  commodities,  the  Commission  asked  the  Norfolk  &  Western 
to  fiiniish  it  with  the  earnings  received  from  a  train  of  35  cars  of 
through  merchandise  from  Norfolk  to  Columbus  and  another  from 
Norfolk  to  Bristol.     (See  Ubles  4  ancf  5  of  the  appendix.) 

From  these  figures  it  would  appear  that  for  the  haul  from  Norfolk 
to  ('oluml)us,  707  miles,  the  Norfolk  &  Western  receives  less  per  car- 
milo  for  transporting  sugar,  ammunition,  canned  goods,  or  even  dry 
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goods  than  it  does  for  transporting  coal  over  the  Bluefield-Golmnbua 
line,  330  miles.  While  the  average  earnings  per  car-mile  from  Nor- 
folk to  Bristol,  408  miles,  on  a  train  of  35  cars,  consisting  of  5  cars  of 
sngnr,  I  of  potatoes,  I  of  hides,  1  of  ammunition,  and  the  remainder  of 
general  merchandise,  were  7.92  cents,  the  average  revenue  on  lake 
coal,  Bluefield  to  Cohimhus,  330  miles,  was  10.58  cents.  The  earnings 
averaged  per  train-mile  on  the  train  of  merchandise  $2.77,  and  on  the 
train  of  35  cars  of  coal  $3.02.  The  35-car  train  from  Norfolk  to 
Coliini])us,  707  miles,  of  general  merchandise  yielded  earnings  of 
$1,237.70,  while  the  same  number  of  cars  of  lake  coal  from  Bluefield  to 
Columbus.  330  miles,  yielded  $1,222.76.  The  train  of  35  cars  of  mer- 
chandise from  Norfolk  to  Bristol,  408  miles,  brought  earnings  of 
$1,132.10,  while  the  same  number  of  cars  of  lake-cargo  coal  from 
Bluefield  to  Columbus,  330  miles,  earn  $1,222.76.  Thus  we  discover 
that,  while  the  rate  per  ton  per  mile  on  the  carriage  of  lake-cargo 
coal  appears  extremely  low,  the  real  earnings  of  the  car  or  the  train 
compare  nio.st  favorably  with  the  earnings  upon  the  highest  class  of 
freight  which  the  railroad  carries,  as  here  shown : 
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There  could  ho  no  l>etter  illustration  than  this  of  the  fallacy  of 
plaring  reliance  upon  ton-mile  earnings  as  a  basis  of  rate-making 
As  the  Conmii.'vsion  has  heretofore  found  in  manv  cases  a  much  fairer 
basis  is  that  found  in  the  earnings  per  car-mile  and  per  train-mile. 
Much  of  the  profitable  freight  carried  In*  the  railroads  of  the  United 
State.";,  and  perhaps  this  might  l>e  made  broader  and  it  could  be 
trutlifully  said  that  most  of  the  freight  which  pays  the  carriers  the 
l)est  is  that  which  yields  the  lowest  rate  per  ton-mile.  This  arises 
out  of  many  facLs  which  the  traffic  manager  takes  into  consideration, 
the  volume  of  the  traffic,  the  heavy  load  per  car,  and  tlie  regularity  of 
movement.  S>nie  of  the  roads  here  concerned  are  among  the  most 
prospi^rous  in  the  country,  and  yet  their  rate  per  ton-mile  is  lower 
than  that  of  many  which  enjoy  no  such  prosperity.  It  is  shown 
that  the  earninsrs  per  rar-mile  of  coal  and  other  freight  earnings 
on  thr  Che.-^aix'ake  &  Ohio.  Norfolk  &  Western,  and  Kanawha  A 
Michigan  railways  are  as  follows: 
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This  thought  is  still  further  emphasized  by  consideration  of  these 
figures  showing  what  the  Norfolk  &  Western  receives  on  its  lake- 
cargo  coal  at  the  low  rates  obtaining  per  train-mile  and  per  train, 
and  contrasting  these  with  the  average  earnings  on  the  whole  sys- 
tem and  with  those  on  the  Pennsylvania  system  and  on  all  roads  in 
the  United  States. 


Lak^<nu^o  coal— rocahoDtus  to  Columbus  (estimated  on  hadaof 
average  traioload  of  2,U0O  tons,  at  rate  of  79)  cents  per  ton  for 
th(^  distance,  this  being  the  Norfolk  &  Western  division  of 
through  rale ) , 

Norfolk  die  Western  system.  1910 

Pennsylvania  Co.  nvstem.  1910 

Unitetl  States.  lUlO 
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IIow  illusive  ton-mile  figures  are  has  been  well  shown  in  this  case, 
for  it  was  the  Norfolk  &  Western's  attempt  originally  to  justify  its 
proposed  rates  in  this  case  by  showing  that  all  they  asked  was  a  rate 
yielding  2.75  mills  per  ton-mile,  and  upon  this  basis  they  presented 
('Ial)()rato  exhibits.  Later,  however,  it  was  shown  that  by  an  error 
in  the  coinputation  of  their  mileage  they  were  seeking  to  establish  a 
rate  of  2.00  mills  per  ton-mile,  and  the  same  computations  were  used 
to  sustain  tliis  increased  ton-mile  rate.  They  were,  in  fact,  earning 
a  higher  rate  per  ton-mile  (2.7G)  than  they  originally  sought  to  jus- 
tify Ix'fore  the  Commis.sion.  The  president  of  the  road  gave  all  his 
testimony  under  the  belief  that  the  road  was  earning  but  2.54  mills 
per  ton  per  niih*  on  this  traffic,  while  in  fact  it  was  earning  2.76. 
Under  tliis  misapprehension  his  contention  was  that  this  coal  yielded 
too  slight  a  proportion  of  the  funds  necessary  for  the  payment  of 
interest  and  dividends,  the  difference  between  2.28  mills  and  2.54. 
Under  his  figures  the  traffic  yielded  but  0.26  mill  over  the  cost  of 
transporting  all  freight.  The  fact,  however,  now  appears  that  the 
yield  apj>lied  to  interest  and  dividends  was  0.48  of  a  mill — nearly  100 
{XT  (^^nt  more  of  profit  above  cost  than  he  had  supposed  when  giving 
hi^  te.stimony. 
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Norfolk  &  Western  system,  because  the  rates  on  lake-cargo  coal  are 
lower  than  the  rates  upon  other  coal  and  other  traffic  The  assump- 
tion being  that  the  cost  of  carrying  this  coal  is  the  same  as  the  cost 
of  carrying  all  frei^t,  it  follows  that  the  commodity  carrying  the 
lower  rate  does  not  contribute  as  largely  to  the  full  expenses  and 
profits  of  the  railroad  as  the  commodity  carrying  the  higher  rate. 

Is  a  rate  unreasonable  because  it  does  not  pay  its  full  share  of 
taxes,  fixed  charges,  and  dividends?  At  the  end  this  is  the  question 
to  which  we  come  in  this  case.  The  carriers  themselves  having  fixed 
these  rates  under  the  mandate  of  the  law  that  they  shall  fix  just  and 
reasonable  rates,  have  they  justified  higher  rates  by  showing  that 
the  existing  rates  which  they  had  fixed  fall  somewhat  short  of  meet- 
ing all  the  related  expenses  which  the  carrier  must  bear,  not  only  for 
transportation  but  to  secure  an  adequate  return  upon  its  property! 
I^t  us  see  where  this  doctrine  would  lead.  If  a  carrier  may  raise  all 
rates  to  a  basis  where  each  will  bear  its  share  of  cost,  including  all 
costs,  and  no  lower  rate  is  reasonable,  then  it  must  follow  that  all 
rates  are  unreasonable  which  yield  to  the  carrier  a  greater  return 
than  such  cost.  Under  such  theory  what  would  be  the  rate  on  tea  or 
silks,  or  high-priced  horses,  or  delicate  machines?  Is  there  to  be  no 
classification  of  freight  excepting  upon  the  basis  of  cost  of  transpor- 
tation plus  insurance  risk?  If  so  the  tariffs  of  every  railroad  in  the 
United  States  must  suffer  a  revolutionary  change.  In  all  classifica- 
tion consideration  must  be  given  to  what  may  be  termed  public  policy, 
the  advantage  to  the  community  of  having  some  kinds  of  freight  car- 
ried at  a  less  rate  than  other  kinds.  And  this  is  the  true  meaning  of 
the  phrase  ^'  what  the  traffic  will  bear.''  It  expresses  the  considera- 
tion that  must  be  shown  by  the  traffic  manager  to  the  need  of  the 
people  for  certain  commodities.  He  accordingly  imposes  a  higher 
rate  upon  what  may  be  termed  luxuries  as  compared  with  that  im- 
posed upon  those  articles  for  which  there  is  a  more  universal  demand, 
lie  also  gives  consideration  to  the  fact  that  the  rate  so  imposed  enters 
into  the  ultimate  price  to  the  consumer  to  but  a  small  degree  when  the 
article  is  one  of  high  value,  and  that  those  in  the  community  who  can 
atTord  to  purchase  such  articles  can  well  afford  to  pay  a  rate  greater 
than  that  which  could  reasonably  be  imposed  upon  the  general  public 
for  commodities  of  common  use.  In  this  sense  what  the  traffic  will 
l)ear  and  the  value  of  the  service  are  analogous.  No  one  would  claim 
that  a  carrier  was  violating  its  duty  under  the  law  in  charging  three 
times  the  rate  upon  oriental  rugs  that  it  imposed  upon  cotton.  This 
wf)uld  not  be  undue  discrimination  as  between  commodities,  even 
though  it  costs  no  more  to  transport  the  rugs  than  it  did  the  cotton, 
AsMiniing  both  to  be  carried  at  the  owner's  risk,  for  the  one  does  not 
compote  with  the  other,  and  one  may  reasonably  bear  a  higher  rate 
//lan  the  other  upon  public  grounds.  It  must  be,  therefore,  that  this 
^  ^•omniission,  under  the  amendment  to  section  1  passed  by  Congress  in 
^   -^^^.  ^ving  to  us  the  control  of  freight  classification,  has  power  to 
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determine  the  reasonableness  of  the  differences  that  are  made  between 
the  rates  made  applicable  to  the  various  kinds  of  commodities  trans- 
ported. We  may  not  say  that  a  rate  shall  be  fixed  so  as  to  meet  the 
requirements  or  needs  of  any  body  of  shippers  in  their  efforts  to  reach 
a  given  market,  nor  may  we  establish  rates  upon  any  articles  so  low 
that  they  will  not  return  out-of-pocket  cost.  Neither  could  we  Rx  an 
entire  schedule  of  rates  which  would  vield  an  inadequate  return  upon 
the  fair  value  of  the  property  used  in  the  service  given.  There  is, 
however,  a  zone  within  which  we  may  properly  exen»ise  *'the  flexible 
limit  of  juil<niu'iit  which  In'loiiirs  to  the  ptiwcr  to  fix  rates.*^  These 
are  the  words  of  tho  Chief  Justice  of  tlie  Supreme  Court,  20G  I  J.  S., 
'J(i.  There  is  no  flexible  limit  of  judgment  if  all  rates  must  be 
upon  a  level  of  cost,  and  out  of  every  dollar  paid  to  the  carrier  must 
come  a  fixed  amount  of  return  for  capital  invested.  The  recognition 
of  such  a  doctrine  has  never  been  suppestetl  either  by  (^ongress  or  the 
Supreme  Court.  A  just  and  reasonable  rate  must  be  one  which  re- 
spects alike  the  carriers*  deserts  and  the  character  of  the  traffic.  It 
can  not  be  a  rate  that  takes  from  the  carrier  a  ])roiit  and  thus  favors 
the  shipper  at  the  carrier's  expense,  nor  is  it  one  which  compels  the 
shipper  to  yield  for  the  tran>|>nrtation  given  a  sum  disproportionate 
either  to  the  service  given  by  the  carrier  or  to  the  service  rendered 
to  the  shipper.  The  words  "just  and  reasonable"  imply  the  appli- 
cation of  good  judgment  and  fairness,  of  common  sense  and  a  sense  of 
justice  to  a  given  conditon  of  facts.  They  are  not  fixed,  unalterable, 
mathematical  terms.  Their  meaning  implies  the  exerci.se  of  judg- 
ment, and  against  the  improper  exercise  of  that  judgment  the  Con- 
stitution gives  protection,  at  least  as  far  as  the  earners  are  concerned. 

rONCLVSION. 

As  to  tlie  Che-:ipc:ik4*  &  Ohio,  the  Kanawha  &  Michigan,  and  the 
Baltimore  .Jt  Ohio  no  ^linwinii  b:!*-  lK*eii  in;nh»  by  these  carriers  which 
justifies  us  iik  the  bob  ling  that  the  increa^'d  rates  are  just  and 
reasonable.  Tbi-  wa<  !»ot  a  ca^*  in  which  one  carrier  could  or  did 
make  :i  sbuwinir  fur  all  of  the  j'arriers  in  the  territory  affected. 
Kacli  undertook  it>  own  ju>titii*aiion  of  the  rates,  and  with  the  ex- 
ception of  the  Norfi'lk  «.^  We>terri  >uch  justificaticm  as  was  attempted 
was  not  i»nly  nonper-'uasive  but  almost  negligible.  The  presump- 
tion of  the  law  i-  tbai  the  rate*^  in  effect  on  January  1,  1910,  were 
ju-^t  aihl  reasonable  am]  may  not  be  in(*n*a<c^d  without  satisfactory 
defen-e  beiiiL''  niadi'  lH'fMi«'  tlie  Conimi>sion.  It  will  lie  held,  there- 
fore, that  these  tlin*e  criniiT-  may  n«>t  impo>e  upon  the  traffic  con- 
cerned bigber  raie«.  tban  tlm-e  in  efTwt  on  •Tanuary  1,  1910. 

As  to  the  Ntn-folk  i^c  Wi'-!i*rn  we  an*  iM*rsuade«l  that  the  imposi- 
tion of  tbe  increaM'd  rates  li«'re  involved  will  not  impose  an  unjust 
and  n  urea -on  abb*  cbarire  for  tin*  transpoi-tation  service  involved. 
In  arriving  at  this  conclusion  we  an*  not  unmiiulfiil  of  the  fact  that 
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these  rates  may  deprive  the  shippers  of  lake-cargo  coal  from  the 
Pocahontas  and  Thacker  fields  along  the  line  of  the  Norfolk  & 
Western  of  their  present  market;  but  this  is  a  matter  with  which 
we  may  not  largely  concern  ourselves.  It  is  not  the  duty  of  a 
carrier  to  place  all  of  its  shippers  in  a  position  to  meet  the  markets 
which  they  may  desire  to  supply.  The  rate  made  by  the  carrier 
must  be  just  and  reasonable  for  the  service  which  it  gives  and  should 
have  relation  to  the  cost  of  that  service  and  the  character  of  the 
commodity  transported.  It  is  conclusively  shown  that  lake-cargo 
coal  pays  the  full  cost  of  its  transportation,  of  all  operating  expenses, 
and  leaMPs  a  considerable  margin  applicable  to  interest  and  dividends. 
We  can  not  say  that  it  yields  sufficient  to  pay  all  the  share  of  dividends 
which  mi*rht  properly  be  applicable  to  this  traffic,  and  certainly  it 
does  not  furnish  any  fund  from  which  additions  and  betterments 
or  surplus  could  be  provided.  We  are  of  the  opinion  that  a  definite 
and  uniform  allotment  of  funds  from  the  charge  imposed  for  the 
movement  of  each  character  of  traffic  to  provide  for  interest,  divi- 
dends, and  surplus  is  not  proper  or  justifiable,  for  the  plain  reason 
that  it  entirely  abrogates  all  classification.  This  carrier,  however, 
is  largely  a  coal  and  coke  road,  and  it  may  properly  withdraw  from  . 
the  lake-cargo  field  if  it  is  compelled  to  maintain  rates  lower  than  ' 
thase  which  are  just  and  reasonable  to  itself. 

Furthermore,  the  Commission  is  conscious  that  there  is  a  consider-  j 
able  zone  within  which  a  rate  may  be  held  to  be  just  and  reasonable, 
and  we  are  not  inclined  in  this  case  to  hold  the  carrier  down  to  the 
mininuim  which  would  be  permitted  by  the  record,  and  certainly  the 
in(Teas(»d  rates  do  not  exceed  the  maximum  figure  which  might  prop- 
erlv  Ikj  fixed  for  this  traffic.  Under  the  old  rates  the  other  carriers 
defendant  ap|>ear  to  Ik»  now  receiving  a  larger  per  ton-mile  return 
than  the  Norfolk  &  Western  for  the  service  which  they  give,  and  the 
allowance  of  the  proposed  advanced  rates  will  give  to  this  carrier  no 
more  than  some  of  its  competitors  receive. 

A  further  consideration  which  moves  us  to  permit  these  advanced 
rates  is  that  we  regard  it  as  unfair  to  take  from  the  carrier  whatever 
of  profit  it  may  secure  by  reason  of  improvement  in  its  plant  and 
adoption  of  the  most  modern  methods.  If  our  railroad  systems  are  to 
remain  in  private  hands,  stimulus  must  be  given  to  the  initiative  and 
imagination  of  railn)ad  operators.  The  community  may  not  take 
with  justice  whatever  comes  by  the  labor  or  time  saving  devices 
adopted  by  those  who  scne  the  public,  nor  may  the  carriers  absorb 
the  profits  of  the  shipper  resulting  from  similar  effort.  This  road 
is  one  of  the  most  prosperous  in  the  country,  and  it  is  largely  so  be- 
caus<'  of  the  enterprise  of  its  officials  in  developing  a  great  business 
and  in  handling  it  in  the  most  economical  method.  We  can  not  say, 
therefore,  that  a  rate  yielding  on  the  average  a  fraction  less  than 
3  mills  per  ton  a  mile  is  unjust  and  unreasonable. 

An  order  will  be  drafted  in  accordance  with  these  conclusions. 
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APPENDIX. 
TABLE  NO.   1. 

Itatr»  on  coat  and  areraf/e  rale  per  trm-mUc  {ton  of  t,009  pMmtfi). 
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TASLE  NO.  1— OoDtlnued. 
Ratc»  on  coat  and  average  rale  per  ton-mile  (Ion  of  t,QOO  pownda). 


TABLE  NO.  S. 

Blatrmrnt  ii}i»K!ing  prrcentagc  of  Lake  coal  tMpped  from  PUlMfturvh,  Fa.,  Ohio, 

and  WeH  Virginia  dMricli  each  near  from  l$00  to  1911,  incltMve, 
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TABLE  NO.  3. 


Line  of  rood. 


Bluefleld  to  C'olumbiu 

All  system  except  Bluefleld  to  Columbus 

System 

Bluefleld  to  Norfolk 

Bluefleld  to  Norfolk,  Including  allowance  of  0.414 
mill  for  coDcentratmg  cwt 


AU 

freicht, 

cost  per 

too-mile. 


MUU, 
228 
2.95 


Revenue 
per  ton- 
mile. 


Ratio  of 

aH  freight 

cost  to 

revenue. 


MilU.      Per  ctnl. 
(l.Ake cargo  coal.) 

276    J        K2.6 
(Beyond  the  capo.) 

1187  I       vib 


263    I 


2136  . 
2550  i 


4.47    I 

3.187 

X187 


tt.54 


67.03 

aaoi 


AU 


Revenue 

per  too- 

mile. 


JtfUlt. 
236 
251 


239 


Rftftloor 
alllMiht 
to 


mo 


77.  • 


TABLE  NO.  4. 

Norfolk  <(r  Western  Railvay  Company  train  oJ,95  can  of  merdiandiMe  from  Norfolk^  Va,^ 
to  Columbia,  Ohio  {707  miles),    I.  d-  S.  Docket  No.  t6. 


Commodity. 


Ammunitkm.. 

Cd.  ioup 

Cd.  beans 

l>o 

Cd.  goods 

Desc.  cocua 

Dry  goods 

Do , 

ICachinerv 

Merchanolse. . 

Do 

Do 

Do 

Do 

Do 

D»» 

Do 

I>o , 

IHj* •••••■ 

1  'O •••••■. 

Do 

Do 

I>o 

Do 

Do 

Quilts 

Spinach 

Bugar 

Do 

Do 

Do 

Do 

Do 

Do 


EamlnpL 


Total 

Average  revenue  on  cnal,  Pocahontas  to  Columbus,  330  mllca 


Weight. 

Per  car. 

Perearw 

Per  loo 

Pertnta 

mile. 

per  mile. 

nile. 

Pounds. 

Onto. 

mils. 

40.V14 

961.39 

266 

23S 

36,400 

31.23 

4.43 

243 

37,400 

51.37 

7.27 

288 

36,350 

30.M 

4.38 

241 

75,015 

78.15 

11.06 

294 

30.688 

34.23 

4.84 

2U 

22.630 

46.27 

254 

278 

1.2.635 

22.57 

219 

208 

4A,eno 

17.64 

250 

I.OI 

21.11IH 

46.36 

254 

218 

0,256 

21.3S 

208 

281 

35.UT4 

94.13 

1281 

120 

16,SIH 

5a  51 

7.14 

248 

21,H&4 

53.41 

7.55 

291 

6,  in) 

9.42 

1.33 

218 

17.050 

3206 

4.68 

249 

2.  MO 

6.83 

.97 

278 

2.006 

4.38 

.83 

CIt 

12.772 

37.08 

234 

231 

6.395 

1253 

L91 

289 

2.in) 

6.74 

.96 

279 

lO.OOJ 

39.85 

4.33 

244' 

5.009 

13.19 

L73 

288  1 

11.6(13 

35.67 

2a 

231 

9.410 

17.36 

244 

219 

4.240 

lasi 

1.58 

7.1 

3n.nno 

saoo 

7.07 

7.87 

4n.4in 

42.81 

208 

298 

«i.4nn 

43.81 

208 

218 

37.S57 

40.10 

287 

288 

W.466 

35.56 

208 

281 

3^.667 

33.  U 

4.84 

238 

3n.341 

31.81 

210 

288 

«l.tfi7 

40.38 

271 

2fr 

30,703 

73.91 

1274 

288 

M6.32R 

i.sr.To 

1200 

129 

«.« 

a,  330  mllca. 

1288 

241 

•  xm 

t  Average. 
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TABLE  NO.  5. 

Norfolk  <Jt  Western  Railway  Company  train  of  35  can  of  merchandise  Jrom  Norfolk  to 

Bristol,   Va.  (408  miles).     I.  &  S.  Docket  26. 


Commodity. 


Ammunition. 

Hides 

Morchandlso. 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Do 

Potatoi's 

Supjir 

Do 

Do 

Do 

Do 


Total 

Avi>nujo  mvenm*  on  coal,  Pocahontas  to  Colum- 
bus, 3;w  miles 


Weight. 


Pounds. 

30.520 

43,044 

6,467 

7,714 

8,586 

7,900 

7,064 

11,370 

4,965 

4,881 

15,419 

17.230 

5.997 

18.580 

7,105 

14.033 

6,560 

17.273 

12,833 

9,171 

11,816 

12,872 

6,116 

2,571 

5,909 

12,532 

15.770 

8,180 

16.432 

36,000 

38.745 

38,073 

37.799 

43.246 

31.631 


574,403 


Earnings. 


For  car. 


188.49 
71.88 
26.06 
24.76 
28.04 
19.96 
24.21 
32.54 
16.13 
18.  G4 
36.80 
40.83 
17.54 
57.14 
19.46 
33.51 
16.70 
(V4.12 
42.96 
1&13 
32.97 
36.34 
14.14 
5.25 
13.19 
27.79 
32.53 
20.55 
34.88 
38.22 
84.31 


SO. 
85. 
34. 
44. 


07 
29 
15 
58 


1,132.16 


Percar- 
milo. 


Cents, 

21.69 

17.62 

6.39 

6.07 

6.87 


4. 

5. 

7. 

3 

4. 

9. 
10. 

4. 
14. 

4. 


80 
03 
98 
95 
57 
02 
01 
30 
00 
77 


8.21 
4.09 
15.72 
10.53 
4.44 
8.06 
a  91 
3.47 
1.29 
3.23 
6.81 
7.97 
5.04 
8.55 
9.37 
8.41 
7.37 
8.65 
8.37 
10.93 


»7.92 
10.58 


Per  ton 
per  mile. 


«9.67 
2.41 


Per  train* 
mile. 


MOls, 
14.21 

8.18 

19.78 

15.77 

16.01 

12.38 

16.79 

14.05 

15.90 

18.73 

11.71 
11.62 

14.33 
15.07 

13.43 

11.71 
12.47 
18.22 

16.41 

9.60 

13.67 

13.85 

11.37 
10.04 
10.95 

•••••*•••• 

10.88 

laii 

12.32 

ia42 

5.20 

4.35 

3.87 
4.59 

3.87 

16.91 

•2.77 
3.  OS 


>  Avcraffo. 


s  35-car  coal  tnin  earns  11,222.76. 


Expi^vNATORY  Memorandum  to  Estimated  Costs  Statement. 

(See  p.  615.) 

lUuefild-Columbns. — ^The  cost  per  ton  for  the  Norfolk  &  Western 
was  reached  by  multiplying  the  distance  of  300  miles  by  the  average 
co.st  per  ton-mile  (2.28  mills),  as  testified  to  by  the  carrier. 

The  cost  per  ton  as  estimated  by  the  Coal  Companies  (56.10  cents) 
was  reached  by  multiplying  the  distance  of  300  miles  by  1.87  mills 
per  ton-mile,  as  arrived  at  by  Mr.  Hillman  (see  p.  101  of  his  brief). 

The  cost  of  48.21  cents  per  ton,  as  shown  for  the  Commission's 
examiners,  was  taken  from  the  exhibit  in  table  15,  on  page  41  of  the 
Lyon  brief,  and  includes  the  6-cent  estimated  cost  of  assembling  in 
the  Pocahontas  district. 

C ohimhuS'Sandusky. — The  cost  per  ton  (31.82  cents),  as  shown  for 
tlie  111-niiIe  haul  over  the  line  of  the  Pennsylvania  Company,  was 
reached  as  follows: 
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The  Commission's  examiners  found  the  average  load  per  car  to  be 
43.(>1)  tons  on  this  line,  and  in  Pennsylvania  Exhibit  Na  15  it  is  shown 
that  it  cost  $417.04  to  haul  a  train  of  30  cars  from  G)Iumbus  to  Sftn- 
dusky  and  return  the  empties.  This  figures  31.82  cents  per  ton  for 
the  haul,  or  nn  average  of  3.87  mills  per  ton-mile. 

The  cost  per  ton  of  25.97  cents  for  the  Coal  Companies  was  mched 
by  multiplying  the  distance  by  2.34  mills,  which  is  shown  as  the 
average  cost  per  ton-mile  in  the  Hillman  brief  (p.  192). 

The  cost  of  27.94  cents  per  ton,  as  shown  for  the  Commission^ 
examiners,  was  taken  from  the  exhibit  in  table  15,  on  page  41  of  the 
Lyon  brief,  and  includes  the  C  cents  estimated  for  switching  move» 
ment  at  Columbus  and  Sandusky. 

J//;j/'«  to  doclcs. — The  figures  for  this  section  were  reached  by  com- 
bining those  in  the  two  preceding  sections  on  a  mileage  basis. 

KXTILV(T  FROM  nRIEF  BY  ATTOHNEY  FOR  THE  COMMISSION. 

In  order  to  sustain  the  position  that  the  revenues  from  lake  coel 
were  not  sufRcicnt  to  pay  cost  of  carriage  (including  overhead 
charges)  and  its  fair  proportion  of  taxes,  fixed  charges,  and  divi- 
dends, after  crediting  its  fair  share  of  miscellaneous  income,  the 
comptroller  of  the  Norfolk  &  Western  submitted  a  series  of  exhibita, 
the  results  l)eing  finally  consolidated  in  ^^  Exhibit  JWC  Na  2** 
[printed  below], 

N.  &  W.  EXHIBIT  NO.  10. 

[Uecord  KxiiiBiT  JWC  No.  2  (ab  Revised).] 

Statement  shoxriug  net  income  under  eristing  rateMfrom  transportaiion  o/lakiev^go  mI 

and  proportion  of  fixed  ckarget. 

[Norfolk  &  W«*tcm  Railway  Co.] 

rn)portinn  nf  froijrht  plant  aUottcNi  to  lake  nugo  coal tT^  106^381. 57 

Cir<><i.4  rc*Vi'nuo  nil  tran*<|ir)rtation  of  lake  can^ocoal  under  exuting  imtai 

f..ryraroii<Ic<l  June  30.  luiO.  ad  per  Exhibit  JWC  No.  4,  revised....        947,061.00 
Opor.it  in  u'  f*r^i  basoil  ufx>n  the  avoraco  cndt  of  2. 28  mi  lid  of  all  freight 
tratii<*  on  the  line  Hluofii'M-Columbu!*:  343,275,179  ton-mil«i  lake 
conl,  iM'S  mill-*  ''a;^  compared  with  entire  nyBtem,  2.63  mills) 781;  007. 41 


\pt  oiH?ratine  revenue 104, 1 

I^^s  pn>|><irti'in  nf  taxcH  of  the  line  in  We^t  Virginia  and  Ohio,  and  in- 
clufiini;  l'nire<i  States  extiite  tax: 
$;j5Ci.47H.s^»XS»j.«  per  ( entxO.898  per  cent  (fee  exhibit  JWC  No.  0, 
revised) 08^048.00 


Add  mi?»**cllanoi)U''  inrnmo  r Exhibit  JWC  No.  7) 40^74^^04 

Nrt  inr.imonpplii-ulilo  to  payment  nf  fixed  charges 170^00^90 

rixi"«i  rhaaM*-.  i.  V  „  int«»r**Mt'on  funded  debt 101,77^.79 

]^>fi<-it  in  net  in«N)mc  undt-r  present  rates  to  meet  propnrtioo  d  inloiert 
<-har>;e^ 18^ 
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ReBultfl  on  basifl  of  proposed  rates: 

Under  the  proposed  rates  the  gross  revenue  from  transportation 

would  be 11,027,566.24 

Under  existing  rates  it  was  (see  Exhibit  J  WC  No.  4) 947, 051. 69 

80,503.55 
The  net  income  under  exiKting  rates  was 178, 090. 26 

Net  income  under  proposed  rates 258, 593. 81 

Fixed  charges,  i.e.,  interest  on  funded  debt 191, 776. 79 

Surplus  after  providing  for  fixed  charges  under  proposed  rates 66, 817. 02 

To  determine  the  above  it  was  necessary  for  the  company  to  first 
ascertain  the  cost  of  moving  lake  coal.  The  company,  by  divisions, 
keeps  its  freight  and  passenger  expenses  separate.  The  line  from 
Bluefield  to  Columbus  constitutes  three  divisions — the  first,  known 
as  the  Pocahontas,  extending  from  Bluefield  to  Williamson;  the 
second,  as  the  Kenova,  from  Williamson  to  Kenova  Bridge  (Ohio 
Kiver) ;  the  third,  as  the  Scioto,  from  the  Ohio  River  to  Columbus. 

Coxe\s  Exhibit  No.  5  is  a  compilation  from  these  records  showing 
the  cost  on  the  three  divisions  for  the  year  ended  June  30,  1910,  to 
be  2.28  mills  per  ton-mile  for  all  freight.  The  comptroller  and 
president  of  the  company  testified  that,  owing  to  the  fact  that  of  all 
the  ton-miles  between  Bluefield  and  Columbus  about  20  per  cent  only 
was  merchandise,  about  20  per  cent  coke,  and  about  60  per  cent  coal, 
and  the  further  fact  that  the  coal  and  coke  have  to  be  concentrated 
at  great  expense,  it  was  a  fair  assumption  that  the  average  cost  of 
moving  coal  and  coke  was  2.28  mills.  Therefore,  to  ascertain  the 
expense  of  moving  the  lake  coal,  2.28  mills  was  multiplied  by  the 
number  of  ton-miles  of  lake  coal,  producing  $782,067.41. 

In  order  to  determine  what  part  of  the  fixed  charges  and  dividends 
should  bo  apportioned  to  lake  coal,  it  was  necessary  for  the  company 
to  form  some  basis  of  division  of  cost  of  road  and  equipment  between 
the  line  Bluefield  to  Columbus  and  the  balance  of  the  system  and 
apportion  the  fixed  charges  and  dividends  accordingly.  The  method 
pursiied  by  the  Norfolk  &  Western  was,  first,  to  divide  the  entire 
cofr^t  of  property  and  equipment  between  passenger  and  freight  <mi  the 
basis  of  a  composite  per  cent  of  17  and  83,  respectively,  reached  by 
aviTa<j:ing  the  ratios  of  passenger  and  freight,  gross  income,  operating 
expen-es,  engine-miles,  and  car-miles  per  engine-mile.  After  thus 
(letennining  the  freight  plant  investment  of  the  system,  that  was 
divided  as  between  the  Bluefield-Columbus  line  and  the  balance  of 
the  system  on  the  basis  of  a  composite  of  48  per  cent,  BlueAeld  to 
Columbus,  52  per  cent  balance  of  system.  The  composite  of  48  was 
l>ase<]  on  the  ratios  of  the  freight-car  mileage,  freight-engine  mileage, 
and  freight-car  miles  per  engine-mile,  and  it  so  happens  that,  while 
this  composite  was  47.3,  the  ton-miles  of  the  Bluefield-Colombos  line 
was  48  per'cent  of  the  total  of  the  system,  and  this  48  per  cent  was 
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used  wherever  applicable.  After  thus  determining  the  freight-plant 
investment  applicable  to  the  Bluefield-Columbus  line,  the  Norfolk  A 
Western  apportioned  to  the  lake  coal  on  the  basis  of  the  freight-car 
miles  of  lake  coal  to  the  total  car-miles,  Bluefield  to  Columbus,  which 
was  9.898  per  cent. 

DKPICIENCY  OF  REMSNITE  FROM   LAKE-CARCO  OIAU 

In  the  original  exhibit  filed  by  Mr.  Coxe  (see  exhibit  No.  10), 
the  apportionment  of  the  estimated  freight  plant  investment  to  the 
Bluefield-Columbus  lino  was  made  on  the  basis  of  48  per  cent,  that 
being  the  ratio  of  Bluefield-Columbus  ton-miles  to  System  ton-milaa, 
while  the  composite  ratio  of  the  Bluefield-Columbus  freight-car  mileB, 
freight-engine  miles,  and  freight-car  miles  per  engine  mile  to  oorro- 
sponding  system  figures  was  47.3  per  cent. 

The  basis  for  this  apportionment  as  revised  by  the  attorney  for 
the  commission  is  34  per  cent,  which  is  the  ratio  of  the  mileage  of 
main  track  (first  and  second)  and  branches  to  the  total  mileage  of 
the  system  for  such  classes.  The  above-mentioned  48  per  cent  waa 
used  in  the  Coxe  exhibit  in  apportioning  certain  other  of  the  itema 
embraced  in  column  (A)  and  the  revised  basis  of  34  per  cent  haa, 
therefore,  been  correspondingly  applied  in  colunm  (B)  to  complete 
the  revision. 

TABLE  NO.  11. 

RcvMon  of  Rccttrd  Exhibit  JWC  \o.  2  (an  rcrinrd),  ** atatemeni  ahowhtg  wei 
income  under  rxinting  raica  from  tranaportatkm  of  lake-ccrpo  coal  mmd 
prttpi>rtion  of  fixed  chargva,"* 

_     (A)  (B) 

Item.  OrflciiMl  fliiM.      Btrlwd  Ipaw. 

(Coa.)  {Attmmf.} 

(1)  Proportion  of  freight  ])1ant  allotted  to  lake  caif»o 
coal  (Record  Kxhibit  JWC,  No.  3.  revi.Mod): 
r?O0,478,74O.93  X  83  per  cent  X  48  per  cent  X 

9.898  per  cent S7, 905. 381 56        

r-'00,-l78,740.93  X  83  por  cent  X  34  per  cent  X 
9.898  per  rent |S,nej0e.i7 

(2)  GroM  revenue  on  transportation  of  lake  carco  coal 
under  exi!<tini;  mtiM  for  year  ended  Juno  30,  1910, 

ai«  per  Record  Kxhibit  JWC,  No.  4,  reviMHl 947,051.69  617^1.66 

(3)  Operating  coe^t  ba.-***!!  u|K>n  the  avera^  cos*t  of  2.28 
mi  lid  of  all  freight  iRifTic  on  tho  lino  Bluefield- 
Columbus:  343,275,179  ton-milca  lako  coal  X  2.28 

milN 782,667.41  1Mjn.4I 

(As  compared  with  entire  HVHtem,  2.03  niill.«.) 

(4)  Tx*M  pro|Mirtifin  of  tax  fit  of  the  lino  in  Wt^tt  Vir- 
ginia and  Ohii>,  and  inrluding  United  Stato:*  exrii«e 
tax: 

|:iS:>.t:fl>;i  x  ^»f*  Iht  ronl  X  9.S98  per  rent. 
(Record  Kxhibit  JWr.,  No.  6,  revised) 33.042.06 

(5)  Net 131.sa22 
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Item.  OrtctDal  flgons.       Reylaed  flgurai. 

(CoxaO  (Attorney.) 

(6)  Add  miscellaneous  income  (Record  Exhibit  JWC, 

No.  7,  revised) |46, 748. 04  $88,907.88 

(7)  Net    income    applicable    to    payment    of   fixed 

charges 178, 090. 26  16«,849.44 

(8)  Fixed   charges,   i.   e.,   interest  on   funded   debt 
(Record  Exhibit  JWC,  No.  8,  revised): 

$4,863,280  X  83  per  cent  X  48  per  cent  X  9.898 

per  cent 191,  776.  79         

$4,803,280  X  83  per  cent  X  34  per  cent  X  9.898 

per  cent 185,841.88 

(9)  Deficit  in  net  income  to  meet  proportion  of  in- 

\    terest  charges 13,686.53         

(10)  Net  income  available  for  disbureement  as  divi- 
dends, etc 89,407.M 

If,  in  addition  to  the  above  figures  in  the  Coxe  exhibit  an  allow- 
ance bo  made  for  the  proportion  of  dividends  which  lake  cargo  coal 
should  earn,  there  would  be  added  the  following: 


(A)  (B) 

,-ial  firares.      Revised  flcuret. 
(Coze.)  (Attorney.) 


Item.  Original  figures.      Revised 

(11)  $4,214,510X83  per  centX48  per  cent X 9. 898  per 
V       (ont  $166,193.44 

$4,214,510X83  per  centX34  jwr  cent X 9. 898  per 
cent $117,790.8« 

Making  the  deficiency  in  income  to  meet  the  above- 
'     nam(Ml  chanres 179,879.97  88,818.80 

(12)  If  a  further  allowance  be  made  for  the  propor- 
tion of  additions  and  bettermentii  which  lake  cargo 
coal  nhoiild  earn,  there  would  be  added  to  the  de- 
ficiency junt  driven  the  following(baaedon$2,170,815, 
tho  average  of  such  charges  to  income  during  the 
10  yours,  1J)01-1910): 

$2,170,815X83  i>er  cent X48  per  centX9.898  per 

cent 85,603.12 

r2, 170,815X^3  iHT  centX34  per  centX9.898  per 
cent 60,688.54 

Makinp  the  total  deficiency  of  earnings  from  lake 
canro  coal  (pliw  Hu<'h  traffic's  proportion  of  miscel- 
lanoouM  inct)me)  to  meet  proportionate  coetfl  of  op- 
eniti<m  taxc>H,  fixed  charges,  dividends,  and  addi- 
tions and  bettormentif 265,483.09  148,048.84 

Tho  use  of  2.28  mills  (in  Coxe  Exhibit  No.  2,  revised)  as  the  aver- 
a^('  cost  per  ton-milo  for  concentrating  and  moving  lake  cargo  coal 
oil  tho  Bluofiold-Columbus  line  is  questioned  because  the  average 
is  for  tho  ontiro  traffic  over  the  line,  and,  therefore,  does  not  allow 
for  tlio  relatively  high  cost  of  hauling  merchandise  on  the  main  line, 

22  I.  C.  C.  Rep. 


634  INTERSTATE  COMMERCE  COMMISSION  BEP0BT8. 

due  to  average  loading  of  17.35  tons  per  car,  and  also  for  the 
relatively  high  cost  of  concentration  and  main-line  haul  of  coke, 
due  to  average  loading  of  32.2  tons  as  against  an  average  of  45.2 
tons  per  car  for  coal.  By  eliminating  these  elements  (see  Table  No. 
12,  following);  it  is  found  that  the  average  cost  of  concentrating  and 
moving  all  coal  over  the  Bluefield-Columbus  line  is  2.21  mills  per  net 
(or  revenue)  ton-mile.  Applying  this  average  to  the  total  ton-mileage 
of  lake  cargo  coal  (343,275,179),  there  is  produced  S758,638.16  as  the 
total  operating  cost  for  that  coal,  or  $24,029.26  less  than  shown  in 
item  3  above. 

If  this  reduced  operating  cost  be  inserted  in  column  B  for  item  (3), 
the  following  comparison  would  result  for  the  items  indicated: 

(9  ^)  DeGcit  in  net  income  to  meet  proportion  of  intorertt 

charges *|13,G8C.53 

(10*)  Not  income  available  for ditfbun*omont  aa dividends,  etc $6I,4M.S1 

(11 ')  Deficioncy  in  meeting  cuhUi  of  operation,  taxcH,  fixed 

char??e^  and  dividends » 179, 879. 97    ■M.StS.M 

(12*)  Deficiency  in  meeting  coKttf  of  operation,  taxei^,  fixed 

charrrt'.'*,  <livi(I(>nd!«,  and  additionri  and  bettermentu .    '  265, 483. 09  '  lSi,tl9.08 

To  recapitulate  briefly  what  is  set  forth  in  the  above  table,  No. 
11,  it  is  pointed  out  that  assigning  to  the  Bluefield-Columbus  line  its 
proportion  of  cost  of  road  and  equipment  on  the  baas  of  ton-miles 
and  accepting  as  the  cost  of  coal  the  average  cost  of  all  freight,  2.28 
mills,  as  used  by  the  carrier,  indicates  that  the  revenue  derived  from 
lake-cargo  coal  for  the  year  ended  June  30, 1910,  paid  its  full  propor- 
tion of  operating  expenses  and  all  of  its  share  of  taxes  and  fixed 
charges  except  $13,C8G.53. 

If,  howeven  the  cost  of  road  be  determined  on  the  basis  of  main 
line,  second  track,  and  branch  line,  the  revenue  from  lake-cargo  ooal 
will  have  paid  its  full  proportion  of  operating  expenses,  taxes,  and 
fixed  charges  and  leave  $20,407.55  applicable  to  dividends.  If,  in 
addition  to  this,  the  cost  per  ton-mile  of  moving  coal  (accepting  2.28 
mills  a.^  (he  coi^t  of  all  freight)  be  determined  by  allowing  for  its 
extra-heav}'  loading  as  compared  with  coke  and  other  frci^t,  the 
cost  is  determined  to  be  2.21  mills,  and  applying  this  to  the  ton-nules 
of  lake-cargo  coal  hauled  will  show  that  the  revenue  derived  from 
lake-cargo  coal  pays  its  full  proportion  of  operating  expenses,  taxes, 
fixed  charges,  and  $53,436.81  toward  a  total  dividend  oUigation  of 
$117,720.35. 
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TABLE  KG.   12. 


Shotcing  method  of  assigning  operating  costs  on  Blue/leld-Columhus  line  to 

coal  and  other  traffic, 

[See  ezplaoAtory  memonuidum  below.] 


Ton-mileage. 

Coet. 

Commodity  and  description  of 

Net  (or 

revenue). 

(A) 

Gross 

(including 

weight  of  car). 

(B) 

Amount. 
(C) 

Average  per 
ton-mile. 

movement. 

Net  (or 
revenue). 

(D) 

(3ro08  (in* 

duding 

weight 

of  car). 

(E) 

Coal: 

1.  Total  both  main  line  and  total 
concentrating 

1,885.748.823 
1,458,618,470 

427,230,353 

2,720,150,957 
2,103,880,622 

616,270,335 

$4,170,217 
2,470,193 
1,700,024 

918,264 
781,760 

Mm. 

2.211 
1.604 
3.979 

2.140 
1.830 

Mm*. 

1.533 

2.         Main-lino  train. 

1.174 

3.  Total  concentrating 

4.  Train    movement   In   con- 

contrating ' 

5.  Kxooas  in  concentrating 

2.750 

1.490 
1.260 

G.  Train  movement  from  mouth  of 
mine 

1,885,748,823 

2,720,150,957 

3,388,457 
,      781,760 

1,585,382 

1,136.311 

440,071 

242,565 

1      206,506 

1  1,378,876 
i      206.506 

1.623.096 

7,378,695 
5,229.600 
2,149,095 

1.797 
.414 

1.246 

7.  "Excees"   account  of  concen- 
trating movement 

.287 

«•••«   ItlU-     -LtUOUl, , 

Coko: 

8.  ToUl  both  main  line  and  total 
eoncpntrating 

607,417.146 
506,998,018 

i      100,419,128 

1,130,595,496 
967,804,239 

162,791,250 

2.273 
1.903 
4.472 

2.416 
2.066 

1.408 

9.         Main- line  train 

1.174 

10.         Total  concentrating 

2.750 

11.         Train    movement   in   con- 
centrating   

1.490 

12.          Kxcces  in  concentrating 

1.260 

13.  Train  movement  from  mouth  of 
mine 

607,417,146 

1,130.505.496 

1.977 
.296 

1.220 

14.  "Kxcivw"   ai"(H)nnt   of  concen- 
trating movement 

.182 

Men  ImnilLv: 

l.V  Main-lin<»  train 

642,150.974 

1,382.402,010 

5.233.148.465 

4,454.066,871 

779,061,504 

2.528 

2.288 
1.939 
4.073 

1.174 

AlIfn'iKht: 

10.  Total  both  main  line  and  total 
conc<'ntmting 

3.225.325.943 

2,607.676.462 

527,649,481 

1.410 

17.          Main- line  train 

IS.         Total  concentrating 

1.174 
2.750 

Mf.Ui  >RA.V[>rM  K  xrLASATORT  Of  THIC  REVISION  BT  THK  ATTOSlfVT  FOB  THS  COMMISSION  Of  THV  AmiAOB 
Cost    PF.R   Ton-MiLK   FOR    IIaUUNO  COAL  ON  THS   BLUinCLO-OOLUMBUS  LiNB  Of  THS  NOBFOLK   A 

We^ern  Kailwat  as  shown  in  Tabls  No.  12  on  Paos  30. 

In  the  tahlf  abort  Tff erred  to  and  thrxmQhout  tki*  memcfandum  the  term  *'  MMin-4ine  mopenunt"  i*  inteniedto 
dtncn*^  the  reguliir  tram  movement  after  concentration  ka*  taken  place:  the  term  " eoneentraHn0  movement" 
hii-f  txrn  uJKit  to  dftcTitte  the  complete  act  ofa*»embling  coat  and  eoke  in  (roiiu,  and  therefore  in  the  matter  ofeoai 
iru'ludr.n  the  ro«r  resulting  from  the  reoular  train  movement  a*  well  a*  the  ao<aUed  **  Sxeeu"  cott  in  eoneenf 
tranon:  the  term  "  Merchandiic**  Ka*  been  u*ed  to  detcribe  all  tonnage  other  than  coal  and  eoke. 

Column  .4— Data  in  thii  column  for  items  1,  8.  15,  and  16  ware  secured  fhnn  Coxe  Exhibit  No.  1;  for 
items .(,  i»,an<l  IS  from  letters  of  May  10  and  29, 1911,  from  Mr.  Coxe;  and  Items  2, 9, and  17  were  obtained 
bv  <?iii>irutu)n. 

Cijiumn  li.  -In  a  letter  <late<i  October  7, 1911,  Mr.  Coxe  stated  that  the  BTen«e  lading  ("east  and  west 
l>oun<I " )  for  the  yo;ir  1910  was  45.2  tons  per  car  for  coal  and  32.2  tons  per  car  for  coke.  It  was  understood 
from  the  letter  th.it  the  uveragn  for  coke  was  for  the  Blu^lekS-Columbos  line,  and  It  was  assumed  that  ths 
aveni^>>  (or  coil  w.li  for  the  same  line,  although  it  was  not  spedflcallv  so  stated.  In  a  telegram  dated 
Jiinii:\rv  l(>.  1^1.'  Mr.  (V>xn  stated  that  the  average  lading  of  freight  other  than  ooal  and  coke  on  the 
ItliK'tU'ViroliimbiH  line  for  1910  was  17.35  tons  per  car. 

Thf  .^«  uvpnij^ivf,  therefore,  being  divided  into  the  corresponding  flgorss  lor  ton-mileage  shown  In  arfomn 

A  for  (Oil.  i^>k(»,an<l  merchandise,  i^ve  the  car-mileans:'  " 

s(MM  tiv<>  {:ros5  weights  per  car  (JQ  tons  being  allowed  fort 
repn>snnttnt;  the  eross  ton-miieage  (i.  e..  Including  weight 
for  coluiiiii  }\  tor  ^'  All  freight"  were  obtained. 

nuu  m n  r  -In  C-oxe  Exhibit  No.  6  the  total  operating  ooit  of  the  Pooalwotas,  Sdoto,  tad  Kaoovm  dlvt- 
slons  ( ( 4>iirnbas-ni(ieaeld  Une)  for  the  jrear  ending  June  30, 1910,  wbb  t7,378i096  fur  aU  frelghL  In  tlw 
bearini;  it  was  a«m^  that  on  account  oTtbe  biBTler  grMlas  oo  the  PooBbootat  dhrWoo  the  normal  byw^ 

22  I.  C.  C.  Rep. 


636  INTEBSTATE  COMMERCE  COMMISSION  REP0BT8. 

ace  cost  per  toiHnlle  for  tha  legular  trtln  mofViiMnt  wm  loiiiMwhat  hlclMr  than  oo  tte  oUmt  two  dIvW 
soii»-2.2  mills  bdog  considered  •  felr  ftTeren  for  the  PoeahontM  dmskm.  As  mctletflT  thseoilsi 
movement  of  concentretlon  occurred  on  the  Pocahontas  division,  the  total  too-mUeafe  on  that  dlvlsloo 
was  reduced  by  the  637,(iA9,48l  toa-mlles  accomplished  In  that  movement.  The  remainder  (46Oj0Oli3ll 
ioQ-mlles)  was  mulUnUed  bv  2.2  mills,  and  the  product  (tl,O12j0O8)  was  deducted  from  the  toCd  operattaf 
oost  of  that  division  (13.161^^),  leavlmr  12,149 Jte  as  the  cost  of  coooentratlon  for  the  entlra  Unau   Thfi 


amount  was  therefofB  ficKlucteJ  from  Um  totaioost  of  the  Blueflekl-Colambus  line»  taaving  tftilVjBOOaa 
the  cost  of  the  maio-lino  movement  for  all  fkelsht. 

Since  the  cost  of  concvntrution  was  conflned  to  coal  and  coke  the  t2,1 49,005  of  that  cost  was  divided  bt^ 
tween  these  commodities  on  the  basis  of  the  frost  ton-milaace,  as  already  described  imd«  tthimn  B. 

Since  merchaudiso  as  well  as  coal  and  coke  was  concerned  In  the  main-line  train  movement,  tbaeort  eff 
that  movement  (15.229,600)  was  divided  between  those  commodities  on  the  basis  of  their  rwpisctiva , 
ton-mileages  (see  column  B). 

The  total  oost  of  the  main  line  and  concentrating  movements  (to  be  sntsred  In  eolomn  C) ' 


by  addiuc  the  costs  described  in  tlie  two  paragraphs  immediately  prsoedinic  for  the  respaetlve  wimmodltlsfc 

This  allocated  to  coal  a  total  cost  of  94.170.217  as  the  entire  oost  of  ooncsntraUngand  baoUnf  thai 
modlty  over  the  Bluelk^ld-Columbus  line  durlnf  the  year  endlnc  Jane  30, 1910.  Thlsamoani. 
divided  by  the  not  ton-niik»Ke  of  1,886.748.823.  prodooed  2.211  as  the  averafS  eost  per  too-mlls, 
2.2iiS,  as  used  in  Coze  Exhibit  No.  2  (as  revised). 

DIViaiON  or  TOTAL  COST  Of  CONCENTBATION  BKTWIKN  NOBHAL  TBADf  MOTSMKMT  AMD  ''BXCOi''  OMI^ 

In  order  to  divide  the  total  cost  of  concentration  (92.149,096)  between  the  normal  tratai-haiil  cost  and  tba 
'^ excess"  cost,  the  total  ton-mi leaf^e  (527.049.481)  was  multiplied  by  2.2  mills  as  the  avsfafs  train  eoift 
aiereed  upon  ascorruct  for  the  I'oc-ahontas  division.  The  product  (91.100329)  was  divided  betwesn  coal  and 
00 ke  on  the  l»asis  of  tho  rtoss  ton-niileafre  shown  in  column  II  for  thooe  lisms  (sse  Items  1  and  10)  bj  which 
process  thi>r»  woi  ossifmcd  to  coal  991H.2M  and  to  coke  9242,505.  These  amoants  dedocfad  from  tbsir 
rospectivo  total  costs  of  concontration  leave  97h1.iOO  for  coal  and  9300,500  for  ooks  as  tbs  "sxeaas"  cost  of 
oonoentratiiiK  tbocic  commodities.    (See  items  5  and  IX) 

THX  AVCEAOB  KOBUAL  COST  Of  BAUUHO  COAL  FBOM  THE  MOUTB  OF  MDni  (BXCBM  COOT  OM  AOOOUMT  OV 

CONCXNTBAnON  BBOfO  KXCLUDBD). 

The  amoimts  shown  in  column  C  against  items  G  uid  13  reprssent  the  sam  of  Items  2  and  4  lor  eoal  SDd 
Oand  llforcoko,  naptvtively.  The  a\*onMees  shown  m  columns  D  and  B  against  Items  6  aad  IS  are  raaetad 
by  dividing  tho  amounts  just  described  by  the  same  ton-milsages  as  wen  entsrod  acainsl  llsno  1  and  % 
rsspectlveiy. 

AVEBAOB  "EXCESS"  COST  ON  ACCOUMT  OF  OOBCENTBAmiO  COAL  AMD  00KB. 

As  will  be  som  from  the  table,  the  amounts  entervd  In  eolomn  C,  items  7  and  14,  are  Idenlleal  with  tfaHO 
entered  a«iiinst  items  5  and  12,  res|)ectively,  the  averaices  entered  In  columns  D  and  B  bstaic  based  on  Uia 
respectivu  entries  orleinally  mode  m  columns  A  and  B  lor  items  1  snd  8. 

As  will  be  nottNl  fmm  the  table,  the  sum  of  the  average  costs  entered  tai  oohimns  D  and  E  lor  MaoH  6  Hid 
7and  for  items  13  and  14  equal  the  average  cost  shown  fbr  items  1  and  8,  respectivdy.. 

ESTIMATE  OF  COST  BASED  ON   AlUOCATED  TBATS  XXPENSU. 

Determining  the  cost  of  moving  coal  by  allocating  fourteen  of  the 
primary  expense  accounts  under  the  Commission's  uniform  system 
of  accounts,  and  then  estimating  the  balance  of  the  expense  (by  di- 
viding the  allocated  cost  by  the  percentage  which  the  total  of  the 
fourteen  primary  accounts  Ls  of  the  total  operating  expense),  the  cost 
in  cents  of  assembling,  transporting,  and  delivering  coal  upon  the 
dock  at  the  lake  ports,  together  with  the  revenue  received  and  the 
ratio  of  cost  to  revenue  via  the  several  routes,  is  shown  in  TaUe  Na 
32  following.  This  table  was  made  from  the  revised  cost  figures 
prepared  by  the  attorney  for  the  Commission. 

22  L  C.  a  BcpL 
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TABLE  NO.  32. 

Revised  cost  of  hauHnff  coal  from  West  Virginia  fields  to  Lake  Brie  ports. 


Route. 


Norf.  &  Wn.  and  Penna , 

Chea.  A  Ohio  and  C.  11.  &  D 

Kan.  <b  Mich,  and  Hock.  Vy 

Bait  &  Ohio: 

Fairmont.  W.  Va.,  to  Lorain,  Ohio 

Olenwooo.  Pa.,  to  Painesville,  Ohio. . . 
PItUb.  &  L.  Erie  and  L.  Shore  St  Mich.  8n 
Pennsylvania: 

Conway,  Pa.,  to  Bedford,  Ohio 

Conway.  Pa.,  to  Uarbor,  Ohio 


Loaded 

Present 

Ratio  of 
cost  to 

move- 
ment cost 

rate. 

present 
rata. 

CerU*. 

Centi. 

Per  cent. 

45.667 

112.00 

40.77 

56.259 

97.00 

58.00 

41.565 

97.00 

42.85 

35.897 

96.75 

37.10 

31.340 

88.00 

35.60 

29.532 

88.00 

83.66 

27.100 

88.00 

30.79 

28.000 

88.00 

31.82 

Ratio  of 
Proposed    oostto 


rate. 


proposed 
rata. 


CHUt, 
121.26 
106.25 
106.25 

100.00 


PereenL 
37.66 
62.96 
39.12 

36.90 


Route. 

Loaded 

and 
empty 
move- 
ment cost 

Present 
rate. 

Genu. 

112.00 
97.00 
97.00 

96.75 

Ratio  of 

cost  to 

present 

rate. 

Proposed 
rate. 

Ratio  of 

cost  to 

pioposed 

rata. 

Norf.  Si  Wn.  and  Penna 

CenU. 
76.155 
92.324 
66.622 

53.915 

Peretni. 
67.99 
96.18 
68.68 

55.73 

CenU, 
12L26 
106.25 
106.26 

100.00 

Percent. 
62.81 

Ches.  Si  Ohio  and  C,  H.  Si  D 

86.80 

Kans.  A  Mich,  and  Hoclc.  Vy 

62.70 

Bait.  Si  Ohio: 

Fairmont,  W.  Va.,  to  Lorain,  Ohio 

63.02 

01cnwoo<l,  Pa.,  to  I'ainesville.  Ohio 

Pittsb.  Si  L.  Erie  and  L.  Shore  Si  Mich.  8n 

42.152 

88.00 

47.90 

•  TABLE  NO.  33. 

Average  eost  per  ton-mile  of  moving  coal  from  concentrating  yards  to  Lakes. 


\V»''t  VirKinl-i  (U'-tnci: 

N    tV  W 

PciiiisvlvaniH  Co 

K.iV:  M 

H.  V 

r.A:0 

C.  U.\  I) 

B  iVO 

Pitt>NurKh  •lij'lrirt: 

1'.  A:  L.  K 

I..  S   .V:  MS 

I'mnnylvania  Co.  (to  Harbor)  , 

PtTiTiHYlvHiua  Co.  (to  ik>dfora) 

B  cVO. 


Aflsignable  coet. 


Loaded 
only. 


MUU. 
0.465 
.608 
.667 
.428 
.408 
.688 
.497 

.418 
.476 


.678 
.696 


Loaded 

and 
empty. 


Mm*. 

O.tM) 

L096 

.994 

.822 

.779 

L019 

.871 


Tot&lcost 


Loaded 
only. 


MiO*. 
0.747 
1.168 
L 


.800 
L840 
1.018 

L242 
L181 
1.6(28 
L279 
L418 


Loaded 

and 
empty. 


4V  vvv9« 

L461 
2.090 
L870 
L606 
1.089 
2.S40 
L777 


Th<>  hIv>v(>  HveraKi'**  do  not  include  anv  allowances  for  the  cost  of  ooDcentratinf  the  coal  in  the 
fli'id.  wtiicti  i»  found  to  b«  about  12  cenu  for  a  30-mile  haul  and  lOcents  for  a  16>mile  haoL 

Tn  considering  the  figures  presented  in  this  case  by  all  of  the  ex- 
|)ert.<,  it  is  to  be  borne  in  mind  that  these  include  tiie  ooflt  of  con- 
centrating the  coal  in  the  Pocahontas  and  adjoining  fields,  irrespective 
of  the  fact  that  one-half  of  this  coal  goes  to  eastern  destinations  and 
moves  but  for  a  few  miles  over  what  we  have  called  the  Bluefield- 
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Columbus  line.  The  total  coal  mined  in  this  district  is  12,500,000 
tons,  of  Avhich  6,500,000  goes  west  through  Columbus  and  6.000,000 
goos  east  through  Blucfield.  All  of  the  concentrating  being  done 
in  this  district,  the  books  of  the  Norfolk  &  Western  charge  the 
cost  of  such  gathering  to  this  Bluefield-Columbus  line.  From  a 
letter  of  the  Comptroller  of  the  Norfolk  &  Western  we  have  been  able 
to  discover  the  segregation  of  this  tonnage  with  respect  to  its  destina- 
tion east  or  west  of  the  Pocahontas  district  and  find  that  the  6,000,000 
tons  of  eastbound  ooal  made  188,194,784  ton-miles  in  being  concen- 
trated. That  is  to  say,  in  the  gathering  of  this  coal  destined  east 
each  ton  travels  an  average  of  30  miles  before  readiing  a  main-line 
]x)int.  On  the  otlier  Iiand,  the  coal  which  moves  westward  takes  a 
trip  of  about  40  miles  before  reaching  the  main  line.  With  these 
figures  in  hand  we  may  eliminate  from  the  cost  figures  the  cost  of 
concentrating  this  eastbound  coal  and  thus  arriving  at  the  cost  of 
tninsporting  all  freight  over  the  Bluefield-Columbus  line  apart  from 
gathering  the  eastbound  coal.  The  Norfolk  &  Western  in  its  figure 
of  2.28  mills,  which  it  estimated  to  l)c  the  cost  per  ton-mile  of  moving 
all  freight  over  the  Blucfield-Columbus  line,  included  this  expense 
which  did  not  attach  to  coal  moving  by  way  of  Columbus.  We 
therefore  have  made  a  computation  based  upon  the  elimination  of 
the  concentrating  cost  of  this  eastbound  coal,  and  find  the  average 
cost  of  moving  all  freight  over  the  Bluefield-Ccdu^bus  line  to  be 
2.177  mills  per  ton  i)er  mile,  and  the  cost  of  moving  ooal  to  be 
2.015  mills  {)er  ton  per  mile.  Such  ccxnputations  are  made  upon  the 
l)a.<is  of  the  figures  of  ihe  Norfolk  &  Western- 
Charging  against  each  character  of  freight,  coal,  coke,  and  mer- 
chandLsc  its  peri*entage  of  the  cost  of  moving  all  freight  baaed  upon 
tlie  gross  weight  of  the  car,  we  can  approximate  the  cost  of  carry- 
ing coal.  Cutting  out  from  this  the  cost  of  concentrating  the 
eastbound  coal,  we  have  arrived  practically  at  a  figure  of  2  mills 
per  ton  fH^r  mile  us  the  cost  of  carrying  coal  over  the  Bluefidd- 
Colunibus  line.  If  these  figures  were  applied  to  the  coal  moving 
over  this  line  westward  in  accordance  with  the  theory  presented  in 
exhibit  No.  10.  it  would  appear  that  this  coal  paid  not  only  its 
cost  of  transportation  and  maintenance  but  all  taxes,  its  propor- 
tionate  share  of  fixed  charges  and  dividends,  and  a  slight  balanoe  of 
$2,G.'>5.12, 

If  we  take  the  line  from  Rluefield  to  Columbus,  which  is  M6  miles, 
and  add  to  that  all  the  branches,  which  amount  to  220  miles,  this 
gives  us  a  total  of  500  niiles,  which  is  the  total  mileage  of  the  Nor- 
folk &  Western  Ix^tween  Bluefield  and  Columbus  excepting  ndings 
and  .second  tracks.  If  now  we  add  the  second  tracks  {205  miles),  we 
have  :i  total  of  771  miles.    Seven  hundred  and  seventy-one  miles  is 
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what  percentage  of  all  the  mileage  of  the  system  excluding  sidings? 
The  answer  is  34  per  cent  Thirty-four  per  cent  of  the  total 
capitalization  of  the  system  ($207,000,000)  amounts  to  $69,000,000. 
This  ^ives  for  each  mile  of  track  in  the  Bluefield-Columbus  line, 
including  second  track  and  branches,  a  capitalization  per  mile  of 
$90,000.  On  this  basis  a  double-track  road  is  worth  $180,000  a 
mile,  and  a  single-track  line  running  up  to  a  coal  mine  is  worth. 

$90,000  a  mile. 
22  I.  C.  C.  llep. 
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No.  8853. 
JOHN  W.  BOILEAU  ET  AL. 

V. 

PITTSBURGH  &  LAKE  ERIE  RAILROAD  COMPANY 

ET  AL. 


Submitted  March  2.  1012.    Decided  March  U,  1912. 


Rate  of  88  centa  per  net  ton  for  the  transiwrtatlon  of  bttnmtnona  coal  In  eir^ 
loads  from  the  Pittaburi^h.  Pa.,  difltrict  to  Aahtabula  Harbor,  Ohio,  wlien 
for  traoMihlpment  bj  vessel  ou  tbe  great  lakes  to  points  beyond,  fdond  to 
be  unreasonable  and  rate  of  78  cents  prescribed  for  tbe  future. 

Wade  //.  EUiSj  Louis  Z>.  Brandeis^  Cyrus  E,  Woods^  Charles  M. 
Johnston^  and  Challen  B,  Ellis  for  complainant  and  intervening  peti* 
tioner,  Pittsburgh  Coal  Company. 

W.  A/.  Duncan  and  U.  F.  Baker  for  Henry  W.  McMaster  and 
Francis  H.  Skelding,  receivers  of  Wabash  Pittsburgh  Terminal 
Railroad  Company,  inter\'ening  petitioner. 

O.  E.  Butterficid  for  Pittsburgh  &  Lake  Erie  Railroad  CcHnpany 
and  Lake  Shore  &  Micliigan  Southern  Railway  Company. 

A.  P.  Burgwiiij  W.  M,  Duncan^  and  F.  D.  McKenney  tor  Penn- 
sylvania Company;  Pennsylvania  Railroad  Company;  Pittrimrgfa, 
Cincinnati,  Chicago  &  St.  I»uis  Railway  Company;  and  Pittabuigh 
&  Ashtabula  Railway  Company. 

Report  of  the  Commission. 

Meter,  Commissioner: 

This  proceeding  brings  in  issue  the  freight  rate  of  88  cents  per  net 
ton  for  the  transportation  of  bituminous  coal  in  carloads  from  the 
Pittsburgh,  Pa.,  district  to  Ashtabula  Harbor,  Ohio,  for  tranflriiip- 
ment  by  vessel  on  the  great  lakes  to  points  beyond.  ThiSi  in  eom« 
mon  with  coal  transported  between  other  producing  pointB  and  lake 
ports,  is  known  as  'Make-cargo  coal"  and  moves  only  daring  the 
period  of  open  navigation. 

The  original  complaint  was  filed  on  February  15,  1911,  in  eom* 
plainanfs  own  behalf  and  in  behalf  of  shippers  of  lake  ooal  fram 
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the  Pittsburgh  district.  The  complainant  is  a  resident  of  Pittsburgh, 
engaged  in  the  business  of  buying  and  selling  coal  lands  and  property 
for  himself  and  others.  On  May  13,  1911,  a  petition  of  intervention 
was  filed  by  the  Pittsburgh  Coal  Company,  a  corporation  engaged 
in  the  business  of  mining  and  shipping  coal  from  the  Pittsburgh 
district,  which  adopted  the  original  complaint  as  a  part  of  its 
petition. 

On  August  19,  1911,  the  receivers  of  the  Wabash  Pittsburgh  Ter- 
minal Railroad  Company  filed,  on  behalf  of  that  carrier,  a  petition 
to  intervene  as  a  party  defendant  TraflSc  originating  on  the  line 
of  this  defendant  and  its  subsidiary,  the  West  Side  Belt  Railroad, 
moves  to  Ashtabula  in  connection  with  the  Wheeling  &  Liake  Erie 
Railroad.  The  other  defendants,  seven  in  number,  are  included 
within  the  New  York  Central  and  the  Pennsylvania  Railroad  sys- 
tems and  form  two  lines  of  shipment  between  the  points  in  question. 

The  Pittsburgh  district  embraces,  generally  speaking,  territory 
within  a  radius  of  40  miles  from  the  Pittsburgh  courthouse.  Elnown 
geologically,  it  is  the  Pittsburgh  bed  of  coal  which  extends  into 
southwestern  Pennsylvania,  eastern  Ohio,  and  northern  West  Vir- 
ginia and  includes  about  300  mines. 

The  general  allegations  of  the  complaint  are  that  the  aforesaid 
rate  of  88  cents  is  excessive  and  unreasonable  in  and  of  itself;  that 
it  is  discriminatory  and  constitutes  an  undue  preference  and  ad- 
vantage to  the  shippers  of  other  localities  over  those  of  the  Pitts- 
burgh district  and  subjects  said  district  to  undue  and  unreasonable 
prejudice  and  disadvantage;  and  that  a  reasonable  rate  will  not 
exceed  50  cents  per  ton.  It  is  specifically  asserted  that  the  present 
rate  has  been  fixed  by  agreement  among  the  railroads  so  as  to  dis- 
criminate against  the  Pittsburgh  field  in  favor  of  the  West  Virginia 
fields ;  that  the  cost  of  producing  coal  is  considerably  greater  in  the 
Pittsl)urgh  mines  than  in  the  West  Virginia  mines  and  that  under 
the  influence  of  existing  freight  rates  the  latter  mines  have  increased 
their  production  proportionately  more  rapidly.  In  their  brief  the 
complainants  summarize  their  position  as  follovrs: 

Tbey  arc  entitled  to  a  fair  and  reasonable  rate  from  the  Pittflbarsh  district 
to  Ashtabula  Harbor,  considered  with  reference  to  the  cost  of  the  service  and 
the  value  of  the  service;  the  rate  now  in  effect,  when  viewed  in  the  li|^t 
either  of  the  cost  to  the  carrier  of  hauUng  the  coal  or  the  value  of  the  service 
rendered  to  the  shipper  or  to  the  consumer,  is  extortionate;  and  there  are  no 
otlier  considerations  which  might  enter  into  the  determination  of  a  fair  rate 
which  would  justify  the  rate  in  question. 

The  defendants  deny  the  allegations  of  the  complaint  and  contend 
that  the  rate  in  question  is  reasonable. 

Testimony  in  this  proceeding  was  taken  by  the  Commission  on  five 
separate  occasions;  extensive  briefs  have  been  filed  and  oral  argu- 
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ment  made  by  the  interested  parties.  The  voluminous  record  thus 
submitted  contains  much  information  that  is  helpful  to  a  determina* 
tion  of  the  issues  involved. 

The  coal  moving  over  the  New  York  Central  lines  from  the  Pitts- 
burgh district  to  Ashtabula  is  transported  practically  in  solid  trains. 
Throughout  the  Pittsburgh  district  are  various  points  on  the  Pitts- 
burgh &  Lake  Erie  road  known  as  assembling  yards.  Hie  empty 
cars  are  distributed  to  these  yards  and  thence  switchM  out  to  the 
mines.  After  loading,  the  cars  are  moved  back  to  the  assembling 
point  and  there  made  into  solid  trains  for  road  service.  The  move* 
ment  to  Ashtabula  is  via  the  Pittsburgh  A  Lake  Erie  Railroad,  Lake 
Shore  Junction  (Youngstown,  Ohio),  and  Lake  Shcnre  A  Midiigan 
Southern  Railway  in  trains  averaging  65  cars  each  of  42  to  44  tons 
per  car. 

The  coal  moving  via  the  Pennsylvania  lines  originates  on  the  IHtts- 
burgh,  Cincinnati,  Chicago  A  St  Louis  Railroad,  the  Monongahela 
and  Pittsburgh  divisions  of  the  Pennsylvania  Railroad,  and  the  West 
Pennsylvania  Railroad.  It  passes  from  the  initial  lines  to  the  Pitts- 
burgh, Fort  Wayne  A  Chicago  Railway  and  Pittsburgh,  Youngstown 
A  Ashtabula  Railway,  which  transport  it  to  Ashtabula.  All  of  this 
traffic  moves  via  Conway,  Ohio,  which  is  a  very  large  yard  and  an 
assembling  point  for  freight  consigned  to  various  destinations.  The 
general  superintendent  of  these  lines  testified  that  the  movement  into 
Cx)nway  is  "not  at  all  exclusively^  solid  train  loads,  and  that  his 
road  makes  no  effort  to  move  it  in  that  manner.  He  further  stated 
that  from  Conway  to  Ashtabula  the  average  train  load  of  Imln  ooal 
contained  about  40  cars,  with  an  average  tonnage  of  from  40  to  44 
tons  each. 

^Miile  Ashtabula  is  distant  from  Pittsburgh  proper  cmly  194.6 
miles  via  the  Pennsvlvania  lines  and  128.1  miles  via  the  New  York 
Central  lines,  the  average  distance  from  the  district  was  stated  by 
the  assistant  freight  traffic  manager  of  the  Pennsylvania  lines  to  be 
148  miles  via  his  lines  and  152  miles  via  the  New  York  Central  linear 
These  figures,  however,  are  based  exclusively  on  mileage  and  take  no 
account  of  the  tonnage  from  the  different  mines.  Upon  the  latter 
basis,  by  computing  the  actual  railroad  mileage  and  the  actual  ton- 
nage  from  each  mine,  the  weighted  average  distance  is  approrimatdj 
148  miles.  This  corresponds  with  the  mileage  given  in  a  atatftntnt 
filed  by  the  Pennsylvania  Company  in  Investigation  and  Suspensioii 
Docket  No.  20,  the' Wcitt  Virginia  Lake-Coal  case,  22  I.  C  C  Rep.  804, 
and  will  be  use<l  in  this  case  as  the  di5;tancc  a  ton  of  lake  coal  is  trans* 
ported  from  the  Pittsburgh  district  to  Ashtabula,  although  our  gen- 
eral conclusion  would  be  no  different  if  '*  straight "  averages  were  to 

l>c  used. 
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During  the  past  11  years  the  rate  from  the  Pittsburgh  district  to 
Ashtabula  Harbor,  free  on  board  cars  there,  has  increased  15  cents, 
as  follows: 


Year. 

Rate  per 
net  ton. 

Year. 

Rate  per 
net  ton. 

1901 

Cenu. 
73 
73 
83 
83 
83 
83 

1  1907 

Cent*. 
88 

1902 

1  1908 

88 

1903 

1  1909 

88 

1904 

1910 

88 

1905 

1911 

88 

1906 

Owing  to  the  prevalence  of  rebating  prior  to  the  amendments  of 
190G  to  the  act  to  regulate  commerce,  it  was  urged  that  little  re- 
liance can  be  placed  upon  the  accuracy  of  this  rate  as  an  indication 
of  the  actual  charge  for  transportation  during  that  period.  From 
1887  to  1900  the  rate  fluctuated— being  successively  $1,  $0.90,  $0.85, 
$0.90,  $0.70,  and  $0.80— and  a  Pittsburgh  operator  testified  that  it 
was  commonly  understood  by  all  shippers  that  there  was  a  refund 
from  this  published  rate  to  the  lake  shippers. 

While  the  rate  increased  20  per  cent,  the  increase  from  1901  to  1910 
in  tonnage  of  lake  coal  received  over  defendants'  lines  at  Ashtabula 
was  approximately  320  per  cent,  as  shown  by  the  following  table: 


Year. 


1901 
1902 
1908 
1904 
19U5 


Coal 
shipped. 


Ndtom. 
1,318,860 
1.406,»6 
2,  CM.  443 
1.980,104 
3,061,163 


Year. 


1906 
1907 
I90R 
1909 
1910 


Coal, 
shipped. 


NHtoiu, 
3.619,483 
3.235,&38 
3.027,538 
3,167,861 
5,573.r 


Practically  all  of  this  tonnage  originated  in  the  Pittsburgh  dis- 
trict, the  record  showing  that  for  the  year  1910,  4,814,526  tons  moved 
over  defendants'  lines,  of  which  the  New  York  Central  lines  trans- 
ported 2,221,312  tons  and  the  Pennsylvania  lines  transported  2,693,- 
214  tons.  This  movement,  being  restricted  to  the  period  of  open  nav- 
igation, was  from  about  May  1  to  November  15,  a  fact  which  makes 
the  traffic  desirable  alike  to  the  producers  and  the  carriers.  It  comes 
at  a  time  when  the  movement  for  domestic  use  has  fallen  off  and 
when  equipment  is  required  at  Ashtabula  to  transport  the  great  vol- 
ume of  iron  ore  that  reaches  that  port  by  vessel. 

It  is  the  contention  of  complainants  that  this  ore  movement  is  an 
important  factor  in  the  consideration  of  the  cost  of  hauling  the  coal 
Ix^cause  it  serves  to  remove  the  expense  of  any  back  haul  of  empty 
cars.    An  exhibit  submitted  by  the  deputy  collector  of  the  port  of 
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Ashtabula  shows  that  in  1909  a  total  of  9,027^7  net  tons  and  in 
1910  a  total  of  10,751,599  net  tons  of  ore  were  received  at  that  point 
It  was  testified  that  this  tonnage  was  shipped  over  the  lines  of  de* 
fendants  as  far  as  Youngstown,  Ohio,  and  that  about  60  per  cent  of 
the  movement  via  the  New  Ycnrk  Central  lines  was  to  the  Pittsburgh 
district  The  general  superintendent  of  the  Pennsylvania  lines 
stated  that  in  1910  his  lines  moved  out  of  Ashtabula  79,592  carloads 
of  ore.  If,  as  before  shown,  the  same  lines  moved  into  Ashtabula  in 
1910,  2,593,214  tons  of  coal,  it  appears  that  on  basis  of  his  estimate 
of  from  40  to  44  tons  of  coal  per  car  the  number  of  cars  of  lake  coal 
hauled  from  the  Pittsburgh  district  to  Ashtabula  by  the  Pennsyl- 
vania lines  was  about  61,000,  or  over  18,000  cars  less  than  the  number 
of  cars  used  in  the  ore  movement  from  Ashtabula  via  the  same  lines. 
On  behalf  of  the  carriers  it  was  suggested  that  the  ore  and  coal 
movements  not  being  strictly  contemporaneous  there  resulted  a  corre- 
sponding amount  of  back  haulage.  However,  it  is  undisputed  that 
the  volume  of  ore  and  coal  tonnage  is  heavy  during  the  open  lake 
season  and  that  each  constitutes,  in  a  measure  at  least,  a  back  haul 
for  the  other;  and  since  the  ore  tonnage  is  much  greater  than  the 
lake-coal  tonnage,  there  would  appear  to  be  ample  ground  for  the 
assertion  that  there  can  be  empty  haulage  for  only  a  small  part  of  the 
cargo  coal,  due  possibly  to  the  contingencies  attendant  upon  vessels 
going  and  coming. 

Much  stress  is  laid  by  complainants  upon  the  charge  that  by  agree- 
ment among  the  railroads  the  rate  of  88  cents  was  fixed  so  as  to  dis- 
criminate against  the  Pitt.sburgh  field  in  favor  of  the  West  Virginia 
fields  and  that  this  rate  is  not  the  result  of  normal  competition 
between  the  railroads  running  from  the  Pittsburgh  district  to  Lake 
Erie  or  between  those  roads  and  others  serving  the  West  Virginia 
districts.  It  is  a  matter  of  record  that  the  custom  had  obtained  for 
many  years  for  the  representatives  of  the  initial  carriers  of  lake- 
cargo  coal  from  the  Pittsburgh,  Ohio,  and  West  Virginia  districts 
to  meet  and  determine  what  rates  should  prevail  from  the  mines  to 
the  I^ake  Erie  ports.  The  rates  so  fixed  from  the  West  Vii^ginia 
districts  were,  until  March  1,  1912,  as  follows: 


Oiftrlct. 


pitbii>iinrh.  r» 

PorakuiDUL*.  W.  Va.. 

KAiiftwIiA.  W.  Va 
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On  basis  of  the  average  distance  to  all  lake  ports  given  in  defend- 
ants' brief  (not  the  weighted  average)  the  ton-mile  revenue  accruing 
to  the  carriers  under  these  rates  is  as  follows: 


District.  Distance.     Ton-mlle 

MillM. 

Vm-hwTKh.  Pa 160  6.6 

P.KjilKMita-.  W.  Va 4M  2.6 

KhuiuIih.  W.  Va 400  2.4 

Frtiriii.ut.  W.  Va 248  8.9 


Tt  will  be  seen  that  the  carriers  in  fixing  the  rates  from  these  com- 
peting mining  districts  practically  disregarded  distance  as  well  as 
the  fact  that  the  rail  competition  from  the  Pittsburgh  district  to 
Lake  Erie  may  be  expected  to  be,  under  competitive  conditions, 
much  greater  than  from  any  of  the  West  Virginia  fields.  In  March, 
1009,  the  traffic  managers  of  the  interested  lines,  at  a  meeting  in  New 
York,  decided  to  increase  the  differentials  between  the  Pittsburgh 
and  West  Virginia  fields  by  advancing  the  Pocahontas  and  Kanawha 
rates  OJ  cents  each  and  the  Fairmont  rate  3 J  cents.  This  proposed, 
change  was  first  enjoined  by  a  court  and  later  suspended  by  this 
Commission.  The  propriety  of  the  increased  rate  was  passed  upon 
in  tlie  ^y€8t  Virginia  Lake-Coal  case  decided  concurrently  herewith| 
'2'2  I.  C.  C.  Rep.,  004,  and  the  report  therein  is  referred  to  for  a  state- 
ment of  the  conditions  prevailing  in  the  West  Virginia  fields. 

For  10  years  prior  to  March  1, 1912,  the  differentials  before  shown 
were  unchanged.  Under  this  relation  of  the  rates  the  coal  tonnage 
from  the  West  Virginia  mines  to  the  lake  ports  has  increased  from 
T;il),011  tons  in  1901  to  7,279,384  tons  in  1911,  or  an  increase  of  ap- 
proximately 885  per  cent,  while  the  tonnage  from  the  Pittsburgh 
district  to  the  lake  ports  has  increased  from  2,704,059  tons  in  1901 
to  10,197,127  tons  in  1911,  or  an  increase  of  approximately  277  per 
cent.  During  the  same  period  West  Virginia's  proportion  of  the 
total  lake-cargo  coal  shipped  from  the  Pennsylvania,  West  Virginia, 
and  Ohio  districts  increased  from  14.18  per  cent  to  about  34.19  per 
cent,  while  the  proportion  shipped  from  the  Pittsburgh  field  de- 
creased from  51.09  per  cent  to  about  46.69  per  cent. 

That  this  rate  adjustment  is  not  justified  by  any  difference  in  the 
(»xp<»iise  of  producing  coal  is  established  by  the  testimony,  which 
shows  that  it  costs  considerably  more  to  mine  a  ton  of  coal  in  the 
Pittsburgh  district  than  in  West  Virginia.  The  figures  submitted  by 
th»»  Pittsburgh  Coal  Company,  one  of  the  largest  shippers  in  the  dis- 
trict, show  that  the  total  cost  of  production,  including  all  overhead 
(*har<res,  of  a  ton  of  run-of-mine  coal  in  1905  was  89.48  cents,  and  in 
1910  it  was  97.82  cents,  while  the  cost  of  three-quarters  coal,  which 
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forms  the  greater  part  of  the  lake-cargo  coal,  is  estimated  at  10  cents 
additional.  As  against  these  costs,  the  testimony  is  that  the  West 
Virginia  operators  can  and  do  sell  at  a  profit  their  run-of-mine  coal 
for  as  low  as  65  cents  per  ton  and  their  three-quarters  coal 
(Fairmont)  for  68  cents.  It  would  seem  to  be  safely  within  the 
range  of  actual  experience  is  reflected  in  the  various  exhibits  sub- 
mitted in  this  case  to  say  that  it  costs  from  80  cents  to  $1  in  the 
Pittsburgh  district  and  from  50  to  60  cents  in  the  West  Virginia  dis- 
tricts. In  both  fields  instances  are  recorded  which  lie  outside  of  this 
range. 

A  comparison  of  the  rates  from  West  Virginia  and  Pittsburgh  to 
other  markets  supports  complainants'  contention  that  no  advantages 
were  given  by  the  carriers  to  Pittsburgh  operators  to  offset  the  lower 
basis  from  West  Virginia  to  the  lake.  On  coal  shipped  to  the  Atlan- 
tic seaboard  for  transshipment,  the  advantage  in  rates  is  with  West 
Virginia,  although  in  some  instances  it  is  not  so  accessible  to  the 
market  The  following  table  shows  some  of  the  rates  to  tidewater, 
outside  the  capes,  from  Pittsburgh  and  other  districts: 


District. 


Pittsburgh 

New  RlT«r 

Clinch  Val.  No.  a... 

Lfttrobe 

KaoawhA  No.  3 


Curtis  Bit  . 

Now  port  Nows. , 
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Canton  pirn 

Newport  News., 


Rallfoad. 


Baltimore  A  Ohio.. 
CheMjpeako  A  Ohio 
Norfolk  A  Woftem. 

PennsylTanla 
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Raupv 
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JffiM. 

sn 

II. » 
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1.35 
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1.35 
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LOS 

HI 
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In  defending  the  rate  of  88  cents  to  Aslitabula,  which  affords  a 
ton-mile  revenue  of  5.94  mills  under  the  weighted  average  distance  of 
148  miles,  and  approximately  5.87  mills  under  the  strai^t  average 
mileage  stated  in  defendants'  supplemental  brief,  the  counsel  for 
defendants  rely  upon  twelve  decisions  wherein  the  Commission  fixed 
rates  on  coal  yielding  per  ton-mile  revenues  of  5  mills  and  upward. 
Thvise  rates  apply  between  points  such  as  Duluth'  to  St  Paul ;  Chicago 
to  Fort  Dodge,  lowu ;  Oklahoma  and  Arkansas  to  Texas  and  Louis- 
ianii  points;  Wyoming  points  to  Idaho  points,  etc,  and  the  circum- 
stances and  conditions  surrounding  the  traffic  are  so  dissimilar  in 
essential  respects  to  the  transportation  from  Pittsburgh  to  Ashtabula 
that  it  is  difficult  to  see  how  these  cases  can  be  of  assistance  to  the 
Commission  in  the  present  proceeding. 

Chapter  one  of  the  argument  in  defendants'  brief  is  devoted  to  an 
effort  to  show  that  '*  a  higher  rate  for  the  identical  service  performed 
less  efficiently  has  been  approved  by  the  Commission  ^  in  the  case  of 
Imperial  Coal  Co.  v.  P.  it  L.  E.  R.  R.  Co.^  2  I.  C  0.  Rep.,  618.  Thia 
case  was  decided  on  March  23,  1889,  within  two  years  from  the  effec- 
tive date  of  the  original  act  to  regulate  oommeroe.    That  oonditiona 
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have  materially  changed  since  that  time  is  demonstrated  by  the  fact 
that  in  1890  the  freight  density  per  mile  of  line  operated  of  the 
Pittsburgh  &  Lake  Erie  Railroad  was  2,324,243  ton-miles  as  against 
9,224,394  ton-miles  in  1911,  while  the  operating  expense  per  ton-mile 
of  that  road  decreased  from  approximately  6.58  mills  in  1890  to  less 
than  4  mills  in  1911. 

We  have  already  given  figures  showing  the  increase  in  the  lake- 
coal  tonnage  from  the  Pittsburgh  district.  Taken  at  their  face  value, 
without  reference  to  other  data,  they  would  appear  to  suggest  un- 
doubted prosperity  in  the  coal  industry  in  that  district.  By  com- 
parison with  the  figures  representing  lake  tonnage  from  the  West 
Virginia  district  it  will  be  observed  that  there  has  been  relative 
retrocession  and  corresponding  lack  of  prosperity.  Not  only  in 
the  inst4int  case,  but  also  in  other  proceedings  now  pending  or  re- 
cently decided,  the  position  was  quite  generally  taken  by  witnesses 
repre(>enting  the  mining  interests  that  lake-cargo  coal  must  to  some 
extent  be  looked  upon  as  surplus  product  whidi  enables  the  operators 
to  keep  the  mines  in  operation  for  a  greater  number  of  days  in  each 
year,  to  maintain  their  business  organization  intaci,  to  hold  the 
miners  tocfether,  and  to  enable  them  to  earn  living  wages.  Defend-j 
ants  laid  some  stress  upon  the  increased  intensity  of  oampetitionj 
ainono:  the  various  coal  fields,  especially  between  the  Pittsburgh  and! 
West  Virginia  fields.  A.  general  survey  would  strongly  support  this! 
view.  It  is  unquestione<l  that  wages  and  the  standard  of  living  in 
the  Pittsburgh  district  are  generally  higher  than  in  most  of  the 
West  Virginia  districts,  and  that  the  cost  of  mining  as  a  whole  in 
the  former  district  is  greatly  in  excess  of  the  cost  in  the  latter,  the 
exact  extent  of  which  is  indicated  in  tables  hereinafter  given. 
Whatever  weight  it  may  be  permissible  under  the  statute  to  give  to 
considerations  of  this  kind  in  the  determination  of  a  question  like 
that  presented  here,  it  would  seem  that  wages  of  miners  and  their 
standard  of  living  should  be  kept  in  view,  and  that  great  issues 
affecting  them  should  not  be  decided  without  at  least  brining  their 
interests  into  the  horizon  of  consciousness.  Counsel  for  defendants 
argued  that  the  profits  of  operators  should  be  considered  in  this  case. 
We  interpret  his  argument  to  mean  that  all  the  conditions  of  every 
kind  what.^oever  surrounding  this  coal  industry,  which  may  be  di- 
riMnly  or  indirectly  affected  by  the  rates,  such  as  the  profits  of  the 
operators  and  carriers,  the  wages  and  standard  of  living  of  the 
miners  and  niilway  employees,  may  be  rightfully  considered.  What- 
ever leoral  limitations  may  be  imposed  upon  this  view  by  the  act  to 
ronfuhite  commerce  as  at  present  interpreted,  from  the  point  of  view 
of  public  policy  and  humanity,  considerations  like  those  adverted 
to  hy  counsel  should  most  assuredly  not  be  i 
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The  actual  condition  of  the  operators  in  the  Pittsburgh  district  was 
described  in  great  detail  and  some  question  was  raised  regarding  the 
aoouracy  with  which  the  situation  was  depicted.  Detailed  exhibits 
relating  to  items  of  expense  in  mining,  wapi»s,  prices,  etc,  were  intro- 
duced. After  giving  due  consideration  to  the  doul)ts  ca.st  upon  their 
actual  condition  wc  are  inclined  to  think  that  when  witnesses  and 
counsel  for  complainant  said  that  generally  speaking  the  operators  in 
ilic  Pittsburgh  district  were  now  standing  with  •'  their  backs  against 
tlic  Willi"  and  ''struggling  for  existence,"  the  situation  was  possibly 
not  gn*atly  exaggerated  so  far  as  this  record  disclost»s. 

Not  only  in  the  Pittsburgh  district,  but  in  the  Ohio  districts — con- 
troversies n^garding  which  are  now  pending  l)efore  the  Commission, 
and  voluminous  testimony  with  respect  thereto  already  submitted — 
the  desire  to  keep  down  the  cost  of  mining  has  apparently  resulted 
in  wasteful  mining  operations,  and  to  that  extent  has  forever  de- 
prived the  world  of  that  much  of  its  fuel  supply.  There  is  presented 
here,  therefore,  a  problem  in  conservation  of  the  most  practical  char- 
ader,  commented  upon  in  the  record  at  length,  yet  quite  out  of  the 
range  of  our  powers  under  the  act  to  regulate  commerce. 

To  reinforce  what  has  been  said  with  respect  to  mining  conditions 
in  the  Pittsburgh  district  we  give  below  a  few  comparisons  based 
upon  the  testimony  and  exhibits  in  this  case: 

Analyttig  of  Cf»»t  of  pnniuctifm,  190o~10IO,  Pilt»hurgh  Coal  Co, 
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West  Virginia's  advantage  in  the  cost  of  machine  mining. 
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Turninti:  now  to  the  condition  of  the  carriers  defendent  in  this 
case  we  call  attention  to  a  table  which  has  been  compiled  from  the 
annual  rei)orts  filed  with  this  Commission.  This  table  shows  in  a 
general  way  the  financial  condition  of  each  of  the  defendAts  under 
rates  in  force  during  the  years  named. 

Atmuiil  nvcragc,  1907-lVIl:  Financial  results  as  shoton  hg  income  account. 
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•  Kxtr  iii\ili-n<lsfrom  tiirpliialno  years,  33|  ner  cent. 
M  >o>  4  rtnt  iMoluiW*  2i  |ier  cf*nt  on  prviRrmd  anil  3  ] 
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In  the  West  Virginia-Lake  Coal  case,  supra^  there  were  introduced 
in  evidence  by  defendants  not  only  extensive  data  bearing  upon 
the  cost  of  transportation,  but  equally  extensive  investigations  were 
conducted  at  the  instance  of  tiie  Commission.  The  statistical  com- 
pilations thus  obtained  show  in  great  detail  the  assembling  and  other 
terminal  costs  connected  with  the  transportaticMi  of  lake-cargo  coal. 
as  well  as  the  line  or  movement  expenses.  In  the  instant  case  one 
comprehensive  volume  of  134  printed  pages  was  introduced  by  a  wit- 
ness for  complainant,  showing  in  careful  detail  the  manner  in  which 
the  various  primary  accounts  had  been  treated,  and  what  statistical 
processes  hud  been  subsequently  resorted  to  in  arriving  at  the  cost 
of  transporting  lake-cargo  coal  over  some  of  the  defendants^  lines. 
A  witness  for  the  interveners  testified  in  much  detail  regarding  the 
cost  of  assembling  coal  in  the  Pittsburgh  district  and  related  items 
based  upon  coal -company  experience.  The  testimony  of  these  two 
witnesses  is  mutually  supplementary  and  throws  much  light  upon 
the  expense  of  transporting  coal  from  the  Pittsburgh  district  to 
Ashtabula.  We  have  su|)plemented  the  analyses  made  by  the  va- 
rious witnesses  in  these  different  coal  cases  by  independent  tests  of 
our  own.  In  one  of  these  processes  we  made  two  general  assump- 
tions- (1)  that  all  brandies  of  the  defendants^  businesa  yield  an 
equal  i)er  cent  of  net  revenue,  and  (2)  that  the  operating  ratio  of 
all  brandies  except  freif^t  is  100  |)cr  cent,  and  that,  therefore,  freight 
yields  the  entire  net  revenue  earned  by  the  carriers.  It  is  obvious 
that  the  figures  which  are  based  upon  the  assimiption  that  the  freiglit 
branch  of  the  business  yields  the  entire  net  revenue  results  in  figures 
repnvsenting  tlie  minimum  freight  cost,  while  the  other  set,  based 
upon  the  assumption  of  equal  net  revenues  in  all  branches,  results 
in  maximum  figures.  These  comparisons  seem  to  show  that  the  cost 
statistics  submitted  by  complainants  are  quite  within  the  range  of 
actual  ex|)erionce  if  the  coal  traffic  to  the  lake  is  considered  by  itself 
without  ref('rence  to  the  traffic  as  a  whole,  but  that  they  lie  very  near 
the  minimum,  if  not  below,  rather  than  the  average  or  the  maximum. 
In  one  instance  our  check  of  the  figures  would  seem  to  suggest  that 
the  minimum  hud  been  closely  approximated,  while  in  a  part  of 
another  calculation  tlie  maximum  had  been  somewhat  exceeded. 
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The  following  table  indicates  the  maxiiniifn  and  minimum  freight 
costs  referred  to  above: 

Estimated  operating  expense  per  ton  for  148  miles,  average  far  all  freight,  for 

fiscal  year  ending  June  SO,  1911, 


Pittsbnrsh 

4c  Lake 

Sris. 

Lake 
Shore. 

Pennsyl- 
vania Co. 

Pftr  cflnt  T>ro«lucts  of  Diines  are  of  toos  Cftrried 

77.21 
64.25 
1,214 

23.85 
20.22 

2.156 
1.501 

41.01 
83.55 

57.87 
167.14 
603 

63.25 
40.71 

3.186 
2.876 

57.15 
45.16 

72.00 

A  vera^  hauJ 

A  vcrage  tons  per  train 

80.72 
487 

Operating  expense  per  ton  for  average  haul: 

Maximum 

Minimum 

AUowinf  10  cents  as  indepemient  of  distance,  the  road 

Maximum 

Minimum 

ToUU  operating  expense  for  l-W  miles,  per  ton- 
Maximum 

oeDts.. 

do 

expense  is— 

mills.. 

do 

cents.. 

32.22 
27.28 

2.753 
2.141 

50.74 

Minimum 

do... 

41.60 

Taken  all  together  these  different  statistical  results  point  in  the 
same  direction  and  tend  to  show  that  the  operating  expense  of  trans- 
porting Pittsburgh  coal  to  Ashtabula  is  probably  less  than  one-half 
of  the  present  rate  of  88  cents. 

Early  in  the  hearing,  petitioners  submitted  a  series  of  requests  for 
statistical  information.  During  the  course  of  the  hearing  and  again 
at  its  close  some  of  these  requests  were  repeated,  in  groups  or  in 
their  entirety.  They  included  requests  for  copies  of  defendants' 
annual  reports  to  their  stockholders  f«r  the  years  1909  and  1910, 
and  viewed  generally  they  related  to  such  matters  as  tonnage  in- 
volved, the  number  of  men  and  their  wages  concerned  in  the  assem- 
bling and  movement  of  lake  coal, empty-car  movement,  etc  After  con- 
sidering carefully  all  the  information  available  in  connection  with 
the  West  Virginia  cases^  the  testimony  and  exhibits  of  the  various 
witnesses  in  the  instant  proceeding,  and  the  data  contained  in  the 
annual  reports  filed  by  the  defendant  carriers  with  this  Commission, 
we  did  not  feel  justified  in  putting  defendants  to  the  trouble  and 
expense  of  furnishing  the  information  called  for  by  the  petitioners. 
During  the  course  of  the  hearing,  and  while  some  of  these  requests 
were  urged  with  particular  force,  we  made  a  careful  estimate  of  the 
amount  of  time  and  money  which  compliance  with  such  requests 
would  involve.  While  tome  of  them  would  have  cost  very  little  or 
nothing,  all  of  them  taken  together  would  have  involved  the  expendi- 
ture of  a  verv  substantial  sum  of  monev.  It  is  a  fact  that  the  de- 
fendants  practically  ignored  all  testimony  bearing  upon  the  cost  of 
conducting  this  business,  except  for  general  allegations  of  counsel 
upon  the  argument  that  he  was  not  at  all  clear  that  expenses  did  not 
increase  with  improved  facilities.  If,  contrary  to  general  impression 
and  logical  expectation,  a  more  highly  developed  and  better  equipped 
railway  can  not  do  business  on  as  low  a  basis  per  unit  of  traffic  as  a 
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railwuy  less  developed  and  with  poorer  equipment,  that  conclusion 
should  be  clenrly  niul  unmistakably  demonstrated  and  proven,  and 
not  be  accepted  on  vague  impressions  or  general  allegations  before 
consequential  action  is  taken  based  upon  it.  Since  some  of  the 
information  requested  by  the  petitioners  bearing  upon  the  cost  of 
conducting  transportation  in  the  coal  trade  could  have  been  fumislied 
without  appreciable  trouble  or  expense,  it  must  be  presumed  that 
the  defendants  realize<l  the  futility  of  defending  the  88-cent  rate  by 
reference  to  the  cost  of  conducting  the  business  to  which  the  88-cent 
rate  applies.  Whether  this  was  the  view  of  the  carriers  or  not,  such 
is  the  fact  Every  combination  and  analysis  of  figures  which  has 
been,  and  we  believe  can  be,  legitimately  made,  or  with  any  degree 
of  propriety  applied,  points  unmistakably  to  a  cost  of  transporta- 
tion much  too  low  to  sen*e  in  the  slightest  degree  to  defend  the 
88-cent  rate. 

To  be  sure  costs  do  not  determine  rates:  vet  most  rates  have  within 
them  as  a  constituent  the  element  of  cost.  Cost  is  generally  an  im- 
portant element  in  arriving  at  a  judgment  with  respect  to  a  rate. 
What  weight  shall  he  given  to  that  element  as  compared  with  all  the 
other  elements;  entering  into  a  particular  rate,  such  as  the  value  of 
the  serviw.  with  its  bundle  of  constituents,  and  the  various  condi- 
tions surrounding  the  particular  traffic,  is  a  matter  to  be  decided  in 
each  individual  case.  Questions  reganling  the  calculation  of  the 
cost  of  service  and  the  weight  to  be  given  to  such  cost  suggest  con- 
troversies which  are  as  old  as  the  railwav  itself.  As  between  the  two 
canlinal  principles  of  rate  making — the  cost  of  the  service  and  the 
value  of  the  service — the  first  is  decidedly  more  capable  of  exact  de- 
termination and  mathematical  expression  than  the  latter.  If,  as 
some  would  have  us  believe,  no  measure  has  vet  been  discovered  for 
ascertaining  the  cost  of  the  service,  what  measure  is  there  suggesting 
anything  definite  and  tangible  and  sufficiently  practical  in  its  appli- 
cation to  carry  conviction  which  can  be. applied  to  the  value  of  the 
service?  Bv  which,  after  all.  we  mean  to  sav  little  more  than  that 
the  cost  of  the  service  is  ascertainable  with  much  more  precision  and 
capable  of  mon'  tangible  expression  than  the  value  of  the  serrioe. 
Xeverthcli»ss  lx)th  cost  and  value  mu-t  Ik?  considered  as  well  as  all 
other  elements  entering  into  a  rate. 

As  the  annual  re|)nrts  to  Congress  demonstrate,  this  Commiflsioii 
has  for  many  years  felt  the  necessity  of  having  information  regarding 
the  value  of  th«'  physical  proi>erties  of  the  carriers  in  the  United 
States  as  an  rJemt'nt  in  the  valuation  of  their  entire  properties^  The 
want  of  this  information  is  n  serious  handicap  in  the  proper  eonsid- 
erati(»n  and  disfxisition  of  the  instant  case.  There  is  before  us  nolh- 
iiiL'  whatsoever  u|M>n  which  we  could  with  any  degree  of  oonfidenea 
arrive  at  an  approximation  of  the  value  of  the  property  devotad  to 
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the  public  use  and  upon  which  these  carriers  are  entitled  to  a  fair 
return  and  to  which  the  lake-cargo  coal  traffic  should  make  its  fair 
and  just  contribution.  To  be  sure  we  have  before  us  figures  repre- 
senting the  aggregate  outstanding  bonds  and  stocks,  but  it  is  well 
understood  that  the  total  capitalization  of  a  carrier  is  not  necessarily 
a  correct  measure  of  the  value  of  the  property  devoted  by  it  to  the 
public  use,  nor  in  many  instances  even  a  fair  indication  of  what  the 
value  of  such  property  might  be.  A  compilation  showing  the  com- 
parative growth  of  capitalization  and  of  traffic  for  all  the  railways 
in  the  United  States  reflects  a  gradual  tendency  toward  a  decrease  in 
capital  charges  as  the  density  of  the  traffic  increases.  For  instance,  in 
1890  the  capitalization  per  unit  of  traffic  adopted  in  such  a  compila- 
tion was  approximately  7.60  cents,  while  in  1909  it  was  approxi- 
mately 5.25  cents.  Because  of  the  fundamental  changes  in  the  forms 
of  accounts  beginning  with  the  fiscal  year  1908,  some  of  the  defendant 
carriers  have  shown  a  marked  increase  in  capital  charges  per  unit 
of  traffic  in  recent  years,  contrary  to  the  general  tendency.  It  appears 
that  formerly  some  of  them  charged  to  operating  expenses  great  sums 
which,  under  tlie  new  rules  of  accounting,  can  not  thus  be  charged, 
and  in  consequence  the  capital  account  has  been  correspondingly  in- 
creased. This  would  account  in  part  at  least  for  the  deviation  from 
the  <r^^neral  rule.  It  is  difficult  to  say,  in  the  absence  of  proper  valu- 
ation  figures,  what  additions  should  be  made  to  operating  expenses 
for  capital  charges.  For  the  leading  railways  in  the  United  States 
during  the  year  1911,  13  had  an  operating  ratio  in  excess  of  75  per 
cent ;  :V2  between  G5  and  75  per  cent;  15  from  55  to  65  per  cent;  and 
4  under  55  per  cent  That  of  the  New  York  Central  &  Hudson  River 
Kailroad  Company  was  73.9;  of  the  Pennsylvania  Railroad,  72.16; 
of  tlie  Pennsylvania  Company,  68.28;  while  that  of  the  Pittsburgh  A 
Lake  Krie  was  but  49.42.  These  ratios  would  seem  to  indicate  that 
if  there  is  added  to  the  ascertained  operating  expense  50  per  cent 
for  capital  charges,  we  arrive  at  an  equivalent  of  the  operating  ratio 
of  tU')5  per  cent,  which  is  approximately  near  the  lower  margin  of 
av(»ra<;es  for  the  leading  railways  in  the  United  States.  If  two- 
third^  4)f  the  oi>erating  expenses  were  to  be  added  to  such  expenses 
the  ecjiiivalent  of  an  operating  ratio  of  60  per  cent  would  be  arrived 
at,  and  a  fairly  liberal  treatment  would  be  accorded  to  the  carrier 
in  tills  respect.  All  of  which,  however,  simply  goes  to  confirm  the 
view  that  in  the  absence  of  reliable  figures  which  represent  the  value 
of  the  property,  estimates  of  cost,  such  as  those  which  stand  upon  the 
re(M)rd  in  this  case,  are  mere  approximations — especially  when  applied 
to  a  specific  branch  of  the  traffic — which  are  interesting  and  to  a  cer- 
tain extent  useful  as  general  guides,  but  which  can  not  be  relied  upon 
as  decisive  factors. 
22  I.  C.  C.  Itep. 


654  IKTSBSTATE  COMBCEBCE  COMMISSION  BEP0BT8. 

Defendants  have  argued  with  much  pertinacity  that  the  pending 
question  is  exclusively  a  question  of  differentials.  The  differential  is 
certainly  involved,  because  a  change  in  one  of  a  series  of  related  rates 
changes  the  relation  among  all  of  them.  AVliile  the  differential  is 
involved,  tliat  is  not  all  that  is  involved.  The  testimony  of  the  de- 
fendants makes  the  Pittsburgh-Ashtabula  rate  the  keystone  of  the 
entire  system  of  lake-coal  rates.  This  keystone  is  involved  in  this 
proceeding.  It  determines  the  relative  level  of  all  other  rates  in  tlie 
structure  and  should,  therefore,  be  considered  carefully  and  delib- 
erately as  a  rate  in  and  of  itself  without  reference  to  any  other  rate. 

Viewed  in  the  light  of  all  the  evidence  and  our  own  inquiries,  the 
88-a'nt  rate  looks  high.  Complainants  assert  that  there  exists  no 
power  anywhere  to  lot  a  shipper  into  a  market  by  advancing  the 
rate  to  another  shipper.  If  the  rate  which  the  other  shipper  is  pay- 
ing is  unduly  low,  we  doubt  whether  this  contention  is  tenable,  and 
to  this  extent  tlie  general  principle  appealed  to  does  not  appear  to  us 
to  l)e  sound.  But  even  though  counsel  have  stated  their  contention 
somewhat  too  broadly,  as  applied  to  the  situation  in  the  Pittsburgh 
district,  it  ap{)eiirs  to  point  to  the  tnith  in  this  case.  We  think  it 
only  a  fair  inference  from  this  record  that  the  Pittsburgh  rate  was 
raised  step  by  step,  not  to  bring  it  up  to  a  level  which  the  carriers 
might  have  regarded  and  defended  as  reasonable,  but  in  order  to  let 
certain  competing  coal  fields  into  the  lake  trade.  And  the  record  is 
conclusive  that  it  is  not  a  competitive  rate. 

Defendants  argue  that  the  lack  of  prosperity  among  the  Pittsburgh 
operators  is  due  to  excessive  competition  among  the  operators  in  tlie 
different  districts.  Granting  that  this  be  so,  does  that  justify  the 
imposition  of  an  exce.'^sive  rate  upon  the  traffic  from  one  of  the  com- 
peting fields?  The  Pittsburgh  field  is  entitled  to  a  reasonable  rate 
whether  it  brings  the  exjwct^^d  relief  or  not  and  irrespective  of  the 
specific  channels  into  which  the  amount  of  the  reduction  in  the  rate 
will  fiow. 

By  comparison  with  the  rates  from  other  important  coal-pro- 
ducing aroiLs  to  im]x>rtant  consuming  areas,  such  as  the  rates  from 
the  West  Virginia  and  Illinois  fields,  the  Pittsburgh  rate  is  high. 
It  should  also  bo  lM>rne  in  mind  that  the  rail  rates  on  lake-cargo 
coal  are  in  reality  portions  or  divisions  of  through  charges  covering 
long-distance  traffic. 

We  have  made  careful  estimates  of  the  probable  effect  upon  the 
defen<lant  carriers  and  upon  the  traffic  from  the  various  coal  fields 
of  a  reduction  in  the  88-cent  rate  to  various  levels  from  50  cents  up. 
In  making  these  estimates  we  have  considered  not  only  the  total 
tonnagi'  directly  involved,  but  also  the  collateral  tonnage  and  the 
effect  of  the  whole  alike  upon  carriers,  operators,  and  oonsumeraL 
This  means  tliat  we  have  also  considered  readjustmeDts  which  it  may 
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be  necessary  to  make  in  other  rates  through  the  establishment  of 
various  differentials  and  their  probable  effect  upon  the  carriers  and 
all  other  considerations  in  the  record  which  it  was  possible  for  us  to 
bring  to  bear  upon  the  issues  here  presented.  After  very  careful 
deliberation  and  consideration  of  all  the  factors  which  enter  into  the 
contentions  as  presented  by  both  sides  in  this  controversy,  we  believe 
that  the  rate  on  lake-cargo  coal  from  the  Pittsburgh  district  to 
Ashtabula  should  hereafter  not  exceed  78  cents  per  net  ton. 

I  From  the  point  of  view  of  the  specific  cost  of  doing  this  particular 
business  this  rate  is  still  too  high ;  but,  as  we  have  said  before,  cost 
is  only  one  of  the  elements  entering  into  a  rate.  When  we  consider 
the  coal  rates  from  all  the  fields  which  will  be  affected  by  this  diange 
in  the  Pittsburgh  rate,  the  disturbance  in  established  differentials, 
the  possible  deflection  of  the  currents  of  coal  trade  and  its  effect  upon 
operators  elsewhere,  the  effect  upon  the  carriers  directly  involved 
and  the  indirect  effect  upon  other  carriers,  and  all  the  other  valid 
considerations,  we  are  forced  to  the  conclusion  that  a  rate  lower  than 
this  would  not  be  just  and  reasonable  under  the  conditions  disclosed 

'  by  this  record. 

The  intervening  defendant  and  its  Pittsburgh  connections  will  find 
this  traffic  profitable  to  the  extent  that  they  can  get  it  The  necessi- 
tous circumstances  in  which  this  defendant  finds  itself  as  a  result  of 
events  not  connected  with  the  Pittsburgh  lake-coal  traffic  can  not  be 
accepted  as  the  measure  of  reasonableness  of  a  rate  to  be  imposed 
uiK)n  that  traffic  in  the  future. 

In  view  of  all  the  matters  herein  set  forth  it  is  our  opinion,  and 
we  therefore  find,  that  the  present  rate  of  88  cents  is  unjust  and 
unreasonable,  and  that  the  defendants  shall  maintain  for  a  period  of 
two  years  from  the  date  hereof  a  rate  not  to  exceed  78  cents  from  the 
mines  in  the  Pittsburgh  district  to  Ashtabula  Harbor,  Ohio. 
An  order  in  accordance  with  these  conclusions  will  be  issued* 
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1973.  Morris  &  Company  v.  Union  Pacific  Railroad  Company 
ET  AL.  Kates  on  cattle  from  Green  River,  Wyo.,  to  Denver,  Colo. 
W.  ir.  Borders  for  complainant.  Hale  HoJden^  X,  H.  Loomis^  and 
F.  C.  DiUard  for  defendants.  March  15,  1912.  Transferred  to  Spe- 
cial Reparation  Docket  for  adjustment. 

2412;").  Kino  Powder  Company  i\  Pittsburoii,  Cincinnati,  Chi- 
cago &  St.  Ix)ris  Railway  Company  et  al.  Rates  (m  detonite  from 
Kings  Mills,  Ohio,  to  Bloomfield  and  South  Linton,  Ind.  Burton  B. 
Tutth  for  complainant.  C.  B,  Femald  for  defendants.  January  8, 
1912.     Dismissed  for  want  of  prosecution. 

2594.  William  Wirt  Clarke  &  Son  v,  Pennsylvania  Railroad 
Company  et  ai>.  Rates  on  sewer  pipe  from  Zalia,  W.  Va.,  to  Waverly 
Siding.  Baltimore,  Md.  Addison  IL  Clarke  and  Ilyland  P,  Stewart 
for  coinphiinant^.  Ilyland  P.  Stewart  and  //.  S.  Kealhofer  for  in- 
terveners, (rvorge  Stuart  Patterson  and  Wm,  A,  Parker  for  defend- 
ants. DecemlHT  27,  1910.  Transferred  to  Special  Reparation  Docket 
for  adjustment.     January,  1912.     Claim  adjusted. 

3402.    RlCIIARDSON     LUBRICATINC.     CoMPANY     V.     St.     LoUIS    &     SaN 

Kr.\n(  is(  ()  Railroad  Company  et  al.  Rates  on  petroleum  and  prod- 
ucts from  pf)ints  in  Oklahoma  to  Quincy.  III.  Fred,  TI,  Wood  for  St. 
L.  v'C:  S.  F.  R.  R.  Co.  October  9,  1911.  Dismissed  for  want  of  prose- 
cution. 

M'l\.  \.  P.  Rr.\nti.ey  Company  i\  New  England  Navigation 
Company  vn  al.  Misroutinp  of  shipment  of  sea-island  cotton  from 
New  BcMlfonl.  Mass..  to  Savannah.  (Ja.  J/.  P,  (JaUairay  for  defend- 
ant.-.    January  9,  1912.     Dismissed  for  want  of  prost»cution. 

:)M)^.  Otoe  Preserving  Company  v.  Missouri  Pacific  Railway 
(Omianv.  Misroutinp  shipment  of  canne<l  goods  from  Nebraska 
Ciiv.  Nohr.,  to  Roswell,  N.  Mex.  Ritzer  <(•  Haywood  for  complain- 
ant. Jnmrs  (\  Jtfftry,  II,  J,  (\tmpbiU^  and  C.  C.  P.  Rausch  for 
defciHlant^.  ^V^)ruary  9,  1912.  Dismi.ssed.  Barred  by  statute  of 
limitations. 

341H.  E.  B.  Muller  t^-  Company  v.  Grand  Trunk  Western  Raii/- 
road  Company  et  ai^    Rates  on  chicory  from  Port  Huron,  Mich.,  to 
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New  Orleans,  La.  David  McMnrran  for  complainant.  H,  C.  Martin 
for  G.  T.  System.  December  26,  1911.  Transferred  to  Special 
Reparation  Docket  for  adjustment. 

3580.  Akaconda  Coppeb  Mining  Company  v.  Great  Northern 
Railway  Company  et  al.  Class  and  commodity  rates  from  Denver 
territory  and  several  other  territories  to  Montana* common  points. 
Wm.  A.  Gla^goxr^  jr.,  and  James  *V.  Berk  for  complainant  A.  II. 
Bright,  Henry  Wolf  Bikle,  Geo.  Stuart  Patterson,  E.  E.  W Jutted, 
Jos.  B,  Sheenn,  C  W,  Bunn^  Chas.  Donmlly,  /.  D.  Armstrong, 
C.  C,  Might,  F.  C.  Dillard,  N.  11.  Loomis.  P.  L  Williams,  Edtt.  D. 
RohbinA,  W.  S.  IIortotK  A.  P.  Flumburg^  Blewett  Lee^  W.  W.  t'otton, 
Wm^  F.  Herrin^  W .  F.  Dickinson,  Henry  T.  Rogers^  O.  E.  Butt'er- 
field,  Clyde  Broxm^  Hale  H olden,  Winston,  Payne,  Strnwn  ct  Shaw 
and  Ww.  Ellis  for  defendants.  December  9,  1911.  Dismissed  on 
motion  of  complainants 

3G47.  Luik>wic-i-C'ki..\ik»n  Company  v.  Baltimore  ft  Ohio  Ciii- 
TAGO  Terminal  Railroad  Company  et  al.  Rates  on  roof  tile,  felt. 
wire,  and  nails  from  Chicapfo  Heights,  111.,  to  laurel.  Miss.  O.  J/. 
Rogertf  for  complainants  November  10,  1911.  Dismissed.  Over- 
charge of  $2o.'2r»  refunded. 

3668.  Ai^vbama  Limber  &  Export  Company  v.  Central  op 
(lEORGiA  Railway  Company  et  ai-.  Rates  on  lumber  from  Millville 
Junction,  Fla.,  to  Marshallville,  Ga.  John  J.  Earle  for  complain- 
ant. M.  P.  C(dlawmf  for  C.  of  G.  Rv.  Co.  Januarv  17,  1912.  Dis- 
missed.  Overchargi*  refunded  as  found  in  report  of  October  9,  1911. 
Unreported  opinion  No.  442. 

3835.  H.  G.  SriixEii>ER  r.  Soitiiern  Pacific  Company  rr  au 
Rat4»s  on  hogs  from  Hrawley,  Cal.,  to  El  Paso.  Tex.  Rufus  Daniel 
for  complainant.  Deceml^er  4,  1911.  Transferred  to  Special  Repa- 
ration Docket  for  adjustment. 

3S3^.  IIexry  F.  Katii  r.  Morii£  4  Ohio  RAnjtOAo  CoMPAirr 
\rY  AU  Rates  on  lakt»  mussel  shells  from  Richev,  Miss.,  to  New  Or- 
leans.  La.,  for  export  to  Hamburg,  Germany.  Chas.  D.  Drayton  for 
complainants  Fnink  W.  Gwtithmey  for  defendants.  December  28, 
IJUl.    Transfern^d  to  »*<periiil  Reparation  Do<*ket  for  adjustment. 

3s39.  Jc»iiN  A.  Ckanst«»n  Lumber  Company  et  al.  r.  New  York, 
Piiii«.\deij*iiia  &  \oKHiLK  Raiijioai>  Company.  Ratrs  on  shinffles 
and  plastering  laths  from  Norfolk,  Va.,  to  Salisbury,  Md.  Chas.  />. 
Drayton  t<*r  complainant.  R.  B.  Cooke  and  T.  H.  Willeox  for  de- 
fen<iant.  January  l'O.  1912.  Transferred  to  Special  ReparatioD 
I)o<'ket  tor  adjustinwit. 

:\^M.  riKKMMNT  Paper  Company  v.  Erie  R\njiOAD  Compaxt. 
Rates  oil  p:ipcr-lN)x  lM>:inI  and  material  for  same  between  Piermont, 
N.  Y.,  Jersey  City,  or  Weehawken,  N.  J.,  and  New  York,  N.  Y. 
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Wm,  A,  Glasgow^  jr,,  for  complainant.  H.  A.  Tayl^or  and  T,  H.  Bur- 
gess for  defendants.  December  2,  1911.  Dismissed  on  motion  of 
complainant 

3898.  WiLLsoN  Bros.  Lumber  Company  v.  Western  Maryland 
Railway  Company  et  al.  Rates  on  lumber  from  Hambleton, 
W.  Va.,  to  Wyano  and  Yukon,  Pa.  Robert  Allen  for  complainant. 
J.  T.  IlendHcks^  Henry  Wolf  Bikle  and  Geo.  Stuart  Patterson,  for 
defendants.  December  28,  1911.  Transferred  to  Special  Repara- 
tion Docket  for  adjustment. 

31)46.  Henry  F.  Kath  ?\  New  Orleans  &  North  Eastern  Rail- 
road Company  et  al.  Rates  on  mussel  shells  from  Spanish  Fort 
and  Holly  Bluff,  Miss.,  to  Newark,  N.  J.,  and  Richardson,  Picayune, 
Spanish  Fort,  and  Holly  Bluff,  Miss.,  to  New  Orleans,  La.  Ghaa.  Z>. 
Drayton  for  complainant.  Frcmk  W.  GwaJthmey  for  defendants. 
January  22,  1912.  Transferred  to  Special  Reparaticm  Docket  for 
adjustment. 

31>r>0.  R.  M.  RoGAx  V,  Virginia  &  Southwestern  Railway  Com- 
pany ET  AL.  Rates  on  lumber  from  Church  Hill,  Tenn.,  to  Johnson 
City,  Tenn.  Chas,  J.  Rixey  fdt  defendants.  February  12,  1912. 
Dismisstnl  for  want  of  prosecution. 

3972.  Northern   California   Power  Cobipany,  CoNSOLmATBO  v. 

CnK'A(;o  *fc  Erie  Raiijioad  Company  et  al.    Rates  on  steam  shovel 

on   its  own  trucks  from  Marion,  Ohio,  to  Red  Bluff,  Cal.     /.  O. 

Bracken  for  complainant    Geo,  D,  Squires  for  defendants.    Decem- 

l)or  28,  1911.  Transferred  to  Special  Reparation  Docket  for  adjust- 
ment. 

1007.  Bridgeman-Ri'sseix  Company  v.  Western  Express  Com- 
pany. Dairy  products  to  and  from  Duluth,  Holdingford,  and  Pierz, 
Minn.  B.  M,  Ruse  and  Francis  W.  Sullivan  for  complainant. 
T^'.  n.  Burr  for  defendant.  December  18,  1911.  Dismissed.  Over- 
charge n^funded. 

40S5.  M.  IIamm  Company  v.  Louisville  &  Nashville  Railroad 
Company  et  ai>.  Rates  on  phosphate  rock  from  Mt.  Pleasant,  and 
Si^lo,  Tenn.,  to  Washington  Court  House,  Ohio.  Thompson  dk  Van 
S(nif  for  complainant.  A.  S,  Brandeis^  W.  G.  Bearing^  Benj.  S. 
Wfrrrrn.  A.  P.  Burgwin^  Edw.  Barton^  and  M.  R.  Waite  for  defend- 
ants. November  6,  1911.  Reparation  of  $1,768.69  awarded  in 
accordance  with  rates  found  reasonable. 

40i»T.  Southwestern  Brick  Company  v.  Atchison,  Topska  & 
Santa  Fe  Railway  Company  bt  al.  Rates  on  brick  from  Cherry- 
valo,  Kans..  to  Milan,  Mo.  Fred  Relgen  for  complainant  T.  J. 
Norton^  A.  A,  flurd,  J,  R,  Koontz,  and  R,  B.  Scott  for  defendants. 
March  4.  1012.  Dismissed.  Complainant  not  proper  party  to  proee* 
cute  for  reparation. 
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418.H.  Northern  Coal  &  Coke  Company  r.  Chicago,  Rock  Island 
&  Pacific  Railway  Company  et  al.  Rates  on  coal  from  Pinnacle 
Mine,  Oak  Creek.  Colo.  Bloods  Barteh  rf*  Brann^>ff  for  complain- 
ant. K,  A'.  Whlttrd^  HughcH  ct  Dorset/^  E.  I  Thayer^  J.  O,  Dier^  and 
M'.  F.  Dirfcinson  for  defendants.  December  12,  1911.  Dismissed  on 
motion  of  complainant. 

4144.  A3IERICAN  Milling  Company  v.  IiOrisviiJ.E,  Henderson  & 
St.  lions  Railway  Company  et  al.  Rates  on  bags  from  Owensboro, 
Ky..  to  SnjH»rior,  Wis.,  and  Duluth.  Minn.  Frank  T.  Liddy  for  com- 
plainant. R.  B.  Sroft^  Geo.  H,  Croshy^  and  ir.  A.  Xortkr^itt  for 
defendants.  March  1*2,  1912.  Transferred  to  Special  Reparation 
Docket  for  adjustment. 

4177.  Atlantic  Refining  Company  r.  PennsiiXvania  Railroad 
Company  kt  al.  Rates  on  petroleum  from  Philadelphia,  Pa.,  to 
(ilnversvillo.  X.  Y.  Henry  s\  MuMttn  for  complainant.  December 
28.  1911.  Tnmsfcrred  to  Special  Reparation  D<K'ket  for  adjust- 
ment. 

417S.  ITspKRwooi)  Vexker  Company  r.  Ciihago  &  Xorthwe-sterx 
Railway  Company  et  al.  Rates  on  birch  veneer  from  Wausau, 
Wis.,  to  Muskcpm.  Mich.  O.  .1/.  Rogers  for  complainant,  f.  C, 
Wif/ht  and  F.  P.  Eyhuiu  for  <lefendants.  January  18,  1912.  Trans- 
ferred to  Special  Reparatinn  DcK^ket  for  adjustment. 

4179.  Atlantic  Rr.FiMXt;  Company  r.  Pennsylvania  Rahjioad 
Company.  Kates  on  naphtha  and  fuel  oil  fnmi  Philadelphia.  Pa.,  to 
Camden,  X.  J.  U»  ury  S,  Mnafln  for  complainant.  December  28, 
1911.     Transferred  to  Special  Reparation  Docket  for  adjustment. 

\\<\,  CiIESXCTT  LcMliER  CoMPANY  »*.  (iFORnLX,  FuiRIDA  A  ALA- 
BAMA Kmlway  Company  et  al.  Rates  on  lumber  fmm  Caratielle. 
KIa.,to  II:lr^i^onbn^^^  Va.  John  /?.  ^\alhcr  for  complainant.  .1.  /7. 
(fhtiAtm,  llair*^n  ct*  Potth\  F.  li'.  Oxrathmey.  and  R.  Watfon  Moore 
for  tlefendjinl-".  I)<M-emlK»r  2>*.  1912.  Tran>ferred  to  Special  Repa- 
ration Docket  fr»r  adjustment. 

4210.  CiiATiAMMHiA  IloiLER  «£  Tank  Compant  f.  Xa.shvilije, 
Ciiattan<mk;a  «&  St  lioiis  Railway  et  au  Rates  on  tower  and  tank 
material  from  Chattanoopa.  Tenn.,  to  Marietta,  Ga.  Arthur  B. 
Iluys  for  i-«»m|>lainant.  January  17,  1912.  Transferred  to  Spei*ial 
Reparation  I)<H*kci  f«ir  ailjustment. 

4217.  American    .VtiRn  tlti  ral    Chemical    Company    (Bowker 

FiTtilizcr  Works^    *\  I^uisville  &  Xasiiville  Railroad  Company. 

Rates  on  fertilizer  from  Cin«Mnnati,  Ohio,  to  Rowling  Green.  Ky. 

/".    J.    /*fi*      fnv    •oriiplainant.     .1.    //.    Brttndnn    for    defendant. 

l>ci-cnilH*r  2^.  rJll.     Tniiisferred  to  Special  Reparation  Docket  for 

adjustment, 
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4218.  Abraham  D.  Radinsky  v.  Colorado  &  Southern  Railway 
Company  et  al.  Rates  on  rags  from  Denver,  Colo.,  to  St.  Johns, 
OvQg.  Carle  Whitehead  and  A,  L.  Vogl  for  complainant.  /.  M. 
Cates^  F,  C,  D'dlard^  Hughes  A  Dorsey^  E,  I,  Thayer^  E.  N.  Clark^ 
and  J.  G.  McMurry  for  defendants.  January  9,  1912.  Reparation 
of  $202.05  awarded  following  Unreported  Opinion  No.  492,  Docket 
No.  38G9. 

4224.  P^DiRON  P0RTI.AND  Cement  Company  v,  Delaware,  Lacka- 
wanna <fc  Western  Railroad  Co^rpANY  et  al.  Rates  on  Portland 
cement  from  New  Village,  N.  J.,  to  various  other  points  in  New 
Jersey.  F,  C.  Morris  for  complainant.  January  22,  1912.  Dis- 
missed on  motion  of  complainant. 

4220.  T.  B.  &  Allen  Holder  v.  Southern  Pacific  Company  et  al. 
Misrouting  of  shipment  of  goats  from  Lordsburgh,  N.  Mex.,  to 
Kansas  City  Mo.  D.  T,  Marion  for  complainant.  Hughes  dk  Dorsey 
and  E.  I.  Thayer  for  defendants.  December  11,  1911.  Dismissed. 
Allegation  of  misrouting  not  sustained. 

4250.  American  Hardwood  Litmber  Company  et  al.  v.  Missouri 
Pacific  Railway  Company  et  al.  Rates  on  lumber  from  Arkansas 
and  T^uisiana  points  to  eastern  destinations.  Blair^  Drayton  ds 
IJ'tlhjcv,  hy  Chni<,  Sherman  Hillyer^  for  complainant  E,  H,  Ccief 
and  D.  P.  Ccmiwll  for  defendants.  January  9,  1912.  Dismissed. 
(^)inplaint  satisfied. 

42S2.  HoBART  Electric  Manufacturing  Company  v.  Cleveland, 
CiN<  iNNATi,  Chicago  &  St.  Louis  Railway  Company  et  al.  Rates 
oil  hiitrluMs'  meat  choppers  and  ^ocers'  coffee  mills  from  Troy, 
Ohio,  to  Sun  Francisco.  W.  W,  Brackett  for  complainant.  W.  F. 
I>bJ:inxon,  F.  C.  DiUard^  C.  W,  Dnrbrow,  Geo,  D,  Squires^  O.  E. 
fiuftt  rp\ld,  and  Clyde  Brown  for  defendants.  January  17,  1912. 
DisinissiMl  on  motion  of  complainant. 

\'1W.  Parlin  &  Ordendorff  Company  r.  Washington  Run  Ratl- 
KoAi)  C<»MrANY  ET  AL.  Rates  on  coke  from  L#ayton,  Pa.,  to  Canton, 
Ohio.  ir.  M.  Caves  for  complainant.  /?.  B,  Scott^  G,  H,  Crosby^ 
and  H  .  C.  Cohmaji  for  defendants.  December  23,  1911v  Dis- 
inis^tMl.     Straiirlit  overcharge  refunded. 

'12W.  E.  H.  Wki/  11  Company  r.  Atchison,  Topeka  &  Santa  Fe 
Railway  Comiwny  et  al.  Rates  on  mattresses  from  El  Paso,  Tex., 
to  Ljis  ^'opa-,  Santa  Fo,  and  Albuquerque,  N.  Mex.  Ruftis  B,  Daniel 
for  ( oMiphiinant.  Robert  DunJap^  T.  J.  Norton^  tmd James  L. 
CflrTfum  for  defenchuits.  December  11,  1911.  Dismissed.  Com- 
j)hiint  satislied. 

VX\2.  Ci.iNTON  Si'c.AR  Refining  Company  v,  Chicago,  Bubltng- 
i>)N  c<:  (^riN(  Y  Railroad  Company.    Rates  on  glucose  and  other  corn 
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products  from  stations  in  Illinois  and  Iowa  on  C,  B.  ft  Q.  R.  R.  Co. 
to  points  in  Illinois,  Kentucky,  and  Misssouri.  J.  A.  O^Halloran 
for  complainant.  R.  B,  Scott  and  Geo.  11.  Crosby  for  defendants. 
March  4,  1912.     Dismissed.    Coiftplaint  satisfied. 

4371.  SoiTTiiwESTERX  MissocRi  &Iiuj>:rs^  Club  v.  Missouri,  Kan- 
sas &  Texas  Railway  Company  et  al.  Allowance  for  repairing 
rars  for  shipments  of  flour  in  sacks,  ir.  H.  Marshall  for  complain- 
ant. /.  Tr.  Allen,  Fred  IL  ^Yood,  T.  J.  Xorton^  F.  C.  Maegley^  I.  W. 
Moore^  F.  U.  Moore,  and  J.  R.  MUIa  for  (lefondant&  January  4, 
1!U2.     Dismissed  on  motion  of  complainant. 

4381.  R.  J.  Down  Knipe  Works  v.  Baltimore  ft  Ohio  Railroad 
Company  ist  au  Rates  on  ^indstones  from  Peninsula,  Ohio,  to 
Ucloit,  Wis.  F.  A.  Larish  for  complainant.  C.  C.  Wight  and 
Edw.  M.  Ilyzcr  for  defendants.  March  7,  1912.  Transferred  to 
Special  Reparation  Docket  for  adjustment 

43K6.  UdUiO  B.  Jackson  i;.  Chicago,  Rock  Island  ft  PAcinc  Rail- 
way Company.  Rates  on  live  poultrj-  from  Xewton,  Iowa,  to  Chi- 
cago, 111.  Edw,  /*.  Malmberg  for  complainant.  November  25,  1911. 
I)ismisse<l.     Straifrht  overcharge  of  $19.38  refunded. 

4308.  National  Pickle  &  Canning  Co3ii»any  v.  Mobile  ft  Ohio 
Raiijioad  Company.  Rates  on  mixed  carload  of  pickles,  mustanl, 
catsup,  vinegar,  olive  oil.  and  honey  from  St  Louis,  Mo.,  to  Bir- 
mingtuim,  Ala.  O.  M.  Rogers  for  complainant.  N<»vember  23,  1911, 
Dismissed.     Straight  overcharge  of  $52.80  refunded. 

4405.  HiiOCK-Pouj^K  Iw)N  CoMTANY  '\  St.  lioris.  Iron  MorNTAiM 
&  SorniERN  Railway  Company.  Rates  on  old  rails  and  track 
fastenings  from  St^  Louis,  Mo.,  to  Clarks,  I^ia.  A.  D.  Davits  for  com- 
plainant. I)e(vrnl)er  21.  1911.  DismisH^l.  Straiglit  overcharge  of 
$:i07.12  refunded. 

14-Ji.'.  Masters  Limber  Company  v.  Ijoiisvilijc  ft  NASin'iLiJB 
Railroad  Company  irr  al.  Itati»s  on  luml>er  from  llazen.  Ala.,  to  St. 
Ix)uis.  Mo.,  reconsigned  to  Moline  and  Kast  Muline,  111.  D.M.Good- 
irtjn  and  C.  W,  <  aUhjnn  for  defeiidantP.  March  4,  11>12.  Dismissed 
for  want  of  proscvution. 

444:^.  REEriiER  &  Barr  v,  Ati.anti*-  Coast  Line  Raiijkud  Com- 
pany ET  AL.  Rates  on  lumber  fnmi  Central  Junction,  Ga.,  to  Fal- 
(•onor.  N.  Y.  John  R,  Walker  for  complainant.  Henry  Wnlf  Rikle 
and  (f'eo.  Stuart  Pntttrson  for  defendants.  Dei*ember  21,  1911. 
Dismissed.     Ovenharjre  of  $37.44  refunded. 

44r»7.  Merii>l\n  Fertilizer  Fa<txiry  '•.  MoBii^  A  Ohio  Railboad 

C4>MrANY  et  au     Kates  on  fertilizer  fmm  Meridian,  Miss.«  to  points 

in   Alabama.     N.  h'^tsfhind  for  complainant.     C.  B.  yorthrop  and 

//.  Wfdfon  Moi^re  for  defendants.    January  22,  1912.    Dismiflsed  on 

inntioii  of  complainant.    Complaint  satisfied. 

SLCCRflpi 


OASES  DISPOSED  OF  WITHOUT  PRINTED  BEPOBT.  663 

4523.  Riverside  Muajb  v.  Charubston  &  Western  Carolina  Rail- 
way Q)MPANY  ET  AL.  Rates  on  cotton- factory  sweepings  from 
Langdale,  Ala.,  to  Augasta,  Gra.  It.  J,  Southall  for  complainant. 
iV.  Z>.  Denson^  Ro^ser  dk  Brandon^  and  R,  Walton  Moore  for  de- 
fendants. March  15,  1912.  Transferred  to  Special  Reparation 
Docket  for  adjustment. 

4532.  IIoBBS  &  Knight  v,  Atlantic  Coast  Line  Railroad  C^om- 
PANY.  Kates  on  vehicle  parts  and  material  from  Ohio  River  points 
to  Tarn  pa,  Fla.  J.  D,  Hohbs  for  complainant.  February  1,  1912. 
Dismissed  on  motion  of  complainant.     Complaint  satisfied. 

4568.  The  Cable  Company  v.  Chicago  A  Northwestern  Rail- 
way Company  et  al.  Rates  on  pianos  from  St.  Charles,  111.,  to 
Atlanta,  Ga.;  Jacksonville,  Fla.;  Birmin^am,  Ala.;  Knoxville, 
Tenn.:  and  Macon,  Ga.  O.  M.  Rogers  for  complainant.  A.  S, 
Brandeift.  W.  W.  Proctor^  R.  Walton  Moore^  C.  C.  Wight^  and  Edw. 
M,  Ilyzcr  for  defendants.  December  23,  1911.  Dismissed  on  mo- 
tion of  complainant. 

4629.  Danviijle  Lumber  &  Manufactfuring  Company  v.  South- 
ern Railway  Company  et  al.  Rates  on  lumber  from  Chapin  and 
White  Rock,  S.  C,  to  Danville,  Va.  77.  E.  Hanes  for  complainant. 
Marcli  \,  1012.     Dismissed  on  motion  of  complainants 
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FORMAL  HUT  UNREPORTED  DECISIONS  DURING  THE  TIME 
COVERED  BY  THIS  VOLUME. 


3()0:^  (TT.  R.  No.  482).  Thompson,  Thayer  &  McCowen  v.  Illi- 
nois C'kntkal  Rah.roai>  (Company. — Unreasonable  rates  on  logs  from 
points  in  Mississippi  to  Evansville,  Ind.  G.  0.  Woriand  for  com- 
plainants. .1.  /'.  Ilumhurg  for  defendant.  November  7, 1911.  Repa- 
ration awarded  for  $1,007.90. 

.*U)7r>  (U.  R.  No.  4H3).  Blackwell  Milling  &  Elevator  Com- 
pany V.  Atchison,  Topeka  &  Santa  Fe  Railway  Company  vrr  al. — 
Unreasonable  rate  on  bran  from  Blackwell,  Okla.,  to  Tyler,  Tex. 
ir.  6'.  Tetir'n'k  for  complainant.  Robert  G.  Merrick  and  R.  B. 
Cunnlugham  for  defendants.  November  7,  1911.  Reparation 
awarded  for  $r>S.r>0. 

4044  (U.  R.  No.  484).  Sallisaw  Cotton  Oil  Company  v.  St. 
Ix)ris.  Iron  Mountain  &  Soithkrn  Railway  Company  bt  al. 
l'nrr:is()nal)le  rate  on  burlap  bags  from  New  Orleans,  La.,  to  Sallisaw, 
Okla.  ./.  //.  Wagiur  for  complainant.  0.  C.  P,  Ransch  for  defend- 
ants.    December  5,  1911.    Reparation  awarded  for  $81.42. 

\M\^''\  (IT.  H.  No.  485).  Paragouu>  Lumber  Company  v,  Missouri 
Pacific  Railway  (^>mpany  et  al. — Alleged  unreasonable  ratci  on 
shiiiirles  from  Para<rould,  Ark.,  to  Blanket,  Tex.  C.  Kingsley  Smith 
for  complainant.  (\  (\  l\  Rausch  for  defendants.  December  6, 1911. 
('(Unplaint  di-inissed. 

;UM)  {V.  R.  No.  480).  Dawson  Brothers  v.  Atchison,  Topeka  A 
Santa  Vv.  Railway  Company  et  ai^ — Unreasonable  rates  on  potatoes 
from  I)e  S)to  Ivans.,  to  Ardmore,  Okla.  J,  11.  Johnston  for  com- 
j)lainants.  R.  G.  Merrick  for  defendants.  December  5,  1911.  Rep- 
aration awarded  for  $19.^)1). 

:is:U)  (T.  R.  No.  487).  Paonia  Packing  Company  v.  Atchison, 
Fjiitka  c^  Santa  Fe  Railway  Company  et  al. — Unreasonable  rates 
«ni  tin  cans  from  Pueblo,  Colo.,  to  Paonia,  Colo.  M.  D.  Vincent  for 
(•(miplainant.  Robert  Duriiap,  />.  L.  Meyers^  W.  T.  HugheSy  C.  C. 
^Vrnlht.  l\  ( '.  nUhinL  (\  (\  Dorsey,  E.  N,  Clark,  and  /.  G.  McMurray 
f<n  .lcfcn«lants.    I)ecemlx»r  5,  1911.    Reparation  awarded  for  $309.96. 

nsr>j  ( r.  R.  No.  4S8).  Burno  v.  Missouri,  Kansas  &  Texas  Rail* 
WAY  CdMCANY  KT  AL. — Unrcasonablc  rate  on  emigrant  movables  from 
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Council  fin)ve,  Kans.,  to  Eads,  Colo.  Z.  E,  Langdon  for  complain- 
anl.  y.  R.  Purkworth  for  defendant.  December  f).  1911.  RA^paration 
awarded  for  $r»l.r)2. 

4055  (1-.  R.  No.  489).  Limmay  Brothers  r.  (irand  KAfins  &  In- 
diana Kaiiavav  Comtany  et  au — Unreasonable  joint  rates  on  steam 
boilers  innw  Kalamazoo,  Mirh.,  to  Fredonia,  Wis.  //.  F.  Lindnay 
for  complainants.  Xo  ap|M'aninces  for  defendants.  December  5, 
1911.    Award  of  n'paration  deferred. 

21si  ( r.  K.  No.  490).  Mahc»n  Fruit  Jar  Company  r.  Mi8M>rRi, 
Kansas  &  Tkxas  Railway  Company  et  al.  --T'nn»asonable  rate  on 
f^liiss  fruit  jars  from  Coffeyville,  Kans.,  to  Kimball,  Nebr.  J.  S.  Casey 
for  complainant.  .V.  //.  LoomSn.  F.  (\  Uillard^  Jamrn  H agrrman^  and 
JoHtph  M.  IlnjHon  for  defendants.  December  5,  1911.  Reparation 
awarded  for  $i*9.*J0. 

37l>4  (IJ.  R.  No.  491).  DoRAN  &  Company  r.  Ohio  &  Kentucky 
Railway  C(»mpany  et  au-  -Allep»d  unreas<inable  rate  on  cros-sties 
from  points  in  Kentucky  to  Brookville,  Uhio.  Jamea  K.  /Jai*idson 
for  complainants.  Maxwell  tt  KitmMey^  Joaeph  L,  Lockner^  and 
lirandon  d*  I ren  for  defendants.  I.)ecemi>er  5,  1911.  Complaint  dis- 
missed. 

;is«i9  ( r.  R.  No.  49if).  Radinsky  v.  C<)U»rain)  Sl  Southern  Rail- 
way (\»MPANY  KT  AL. — l'nn*asi»nable  rate  on  ra^  from  Denver  (\»lo.. 
to  Si.  Jolins.  Orc^.  Carle  Whitehead  and  Albert  L.  Vogl  for  com- 
plainant A\  K,  Whltted^  A.  S.  Rrookn^  F.  C.  Dillard^  H.  A.  Sean- 
d/'tff.  L.  T.  Wilrox.  (\  C.  Porftty.  K,  T.  Thayer,  and  A'.  .V.  Clark  for 
defendants.     I>eceml)er  5.  1911.    Reparation  awarded  for  $lH3..'^i. 

:\s\Ki  (  r.  R.  No.  49:i).  Pl.vtti-:  Hrothkrm  et  al.  v,  CiiirACMi.  Mii-- 
WAi  KKK  »!t  St.  Paul  Railway  Company.— I'nreasonable  rate  on  |)ota- 
t<K»<  from  Lan^ft)rd,  S.  Dak.,  to  Kansas  City,  Mo.  P.  W.  /Dougherty 
for  complainants.  No  apix*arance  for  defendant.  Dt^ivmber  5,  1911. 
Rcparati(»n  a  wan  led  for  ^T.r»l. 

:VXt:\  ( r.  R.  No.  494).  ()*1Iali>)Ran  &.  Jacobs  r.  Bangor  A  Aroos- 
TtMiK  IvviLRirvn  CoMPANY  KT  AL. — Allc^d  misrouting  of  shipment  of 
rtHkfiiiir  >late  from  Monson.  Me.,  to  North  Tonawanda,  N.  Y.  JameM 
a,  M'trh.s  f«»r  complainant.^.  Robert  Main  tor  ilefendants.  Ileccmlier 
5,  r.»ll.     .\ward  iif  reparation  deferrtHl, 

PMT  iV.  R.  No.  495).  TrTiiiij.  Sprinc  Company  r.  Chicaoo  & 
NoiMii  Wksikhn  Railway  Company  kt  al. — rnreasonable  rates  on 
wauou  >prinir<  fr«»m  Chicajro.  III.,  to  Racine  Junction,  Wis.  G.  M. 
St*  phi  h  fi»r  complainant.  /'.  t\  Wright  and  William  Fllis  for  de- 
fendant-.   l)iMend»er  11,  1911.    Reparation  awanled  for  $27.17. 

;;<h;i  i  r.  R.  No.  49('>).  Rivkrs  Hrotiiijlm  Company  r.  Wku/i  Fargo 
i^  ('i'MI-wy.  AlleiriMl  unn^a-niiable  rates  and  delay  in  transit  from 
Li»^  An^^*le»,  C:il.,  to  points  in  Nevada,  Utah,  Arixona,  Texas,  and 

22  LC  C  RflpL 


REPARATION  CASES  DISPOSED  OF  IK  UNREPORTED  DECISIONS.    667 

New  Mexico.  E.  B.  Rivera  for  complainant.  Harry  S.  Marx  for  de- 
fendant.   December  11,  1911.    Complaint  dismissed. 

3429  (U.  R.  No.  497).  Anheuser-Busch  Brewing  Association  v. 
MissoiRi  Pacific  Railway  Company  et  al.  ;  No.  8430,  Same  v,  Den- 
VKR  &  Rio  Grande  Railroad  Company  et  au;  No.  3682,  Same  v. 
Wabash  Railroad  Company  et  al. — Alleged  imreasonable  rates  on 
l)oer  and  beer  packages  from  St.  I^uis,  Mo.,  to  Colorado  common 
points.  R,  Muehlberg  for  complainant  Louis  Feickert  for  William 
.J.  r^t^mp  Brewing  Company,  intervener.  James  C.  Jefery^  Herbert 
J.  Camphelly  George  U,  Crosby^  Robert  B.  Scott^  T.  J.  Norton^  D.  L. 
Meyers^  N.  *^.  Hrown^  and  W.  //.  Wylie  for  defendants.  December 
11,  IDIl.    Reparation  in  part  awarded  for  $111.75. 

:^8i>r)  (IT.  R.  Xo.  498).  Mcx)re  &  Company  v.  Seaboard  Air  Line 
Railway  et  au — Unreasonable  rate  on  cotton  from  Maxton,  N.  C, 
to  Haltimore,  Md.  //.  L,  Goss  for  complainant  R.  Walton  Moore 
1)11(1  Henry  M'olf  BikU*  for  defendants.  December  11, 1911.  Repara- 
tion awarded  for  $1G6.22. 

391)r)  (U.  R.  No.  499).  Browne  Grain  Company  v.  Morgan's 
TiorisiANA  &  Texas  Railroad  &  Steamship  Company  et  al. — Unrea- 
sonable rates  on  baled  com  husks  from  points  in  Louisiana  to  points 
in  Texas.  A\  P.  Broictw  for  complainants.  S,  G.  Reed^  J,  L.  Westj 
T.  //.  }fr('ormlrk,  C.  I\  Dowlin,  and  77.  L.  Redfield  for  defendants. 
DcMMHibor  11,  1911.    Reparation  awarded  for  $800.15. 

40-M  (U.  R.  No.  500).  EiJsiNORE  Catfijb  Company  v.  Pacific  Ex- 
I'KKss  Company  et  al. — Unreasonable  rate  on  jack  from  Pleasant 
Hill,  Mo.,  to  Marathon,  Tex.  Charles  Rogan  for  complainant.  T,  N. 
Kdgell  and  F.  L.  Srlleck  for  defendants.  December  5,  1911.  Rep- 
aration awarded  for  $124.47. 

4005-4102  (U.  R.  No.  601).  Gund  Brewing  Company  v.  Chicago, 
MiLWAiKKK  &.  St.  Pail  Railway  Company. — Unreasonable  rate  on 
hiMT  from  I^a  Crosse.  Wis.,  to  Tyndall,  S.  Dak.  H.  A.  Walter  for 
complainant.  7.  T,  Conley  for  defendant.  December  5,  1911.  Rep- 
aration awarded  for  $1,350.94. 

lO.M  (T.  R.  No.  502).  Standard  Oil  Company  v.  Elgin,  Joliet 
.<:  Kastkkn  Railway  Company  et  al. — Unreasonable  rate  on  petro- 
ItMini  and  frasoline  from  Whiting,  Ind.,  to  Columbus,  Wis.  Edgar 
liiKiarduA  for  complainant.  WiUiarfh  Ellis  for  defendant.  December 
:>,  r.Ul.    Reparation  awarded  for  $133.83. 

:VJt»0  (V.  R.  Xo.  503).  Godfrey  ft  Sons  Company  v.  New  York 
Ckntral  c^  HiDsoN  River  Railroad  Company  et  al. — Alleged  unrea- 
-niiable  rat(»t5  on  apples  from  Holley, N.  Y., to  Calumet  and  Hancock, 
Mich.  Giiivgc  W.  Wadsworth  for  complainant.  James  Robertson 
tor  (Ufoixlants.    January  8,  1912.    Cixnplaint  dismissed. 
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336C  (U.  R.  No.  504).  Eleci'hic  Malting  Comfant  v.  Chicaqo, 
MiLWAiKKK  &  jSt.  Paul  Railway  Comfany  et  au — Allied  unrea- 
bonublo  nitcs  on  malt  from  Minneapolis,  Minn.,  to  Grand  Rapids, 
Miclh,  and  La  Crosse,  Wis.  Janus  B.  Orth  for  complainant.  F,  G. 
Wriffht  and  R.  B.  Scott  for  defendants.  January  8,  1912.  Com- 
plaint dismisr^ed. 

4027  (V.  K.  No.  .505).  Gam hle- Robinson  Commission  Company  t*. 
Denvku  &  Him  Graxdk  Haii.icoad  Company  et  al. — Charges  for  car 
detention  improper.  Loretiso  A.  Kniidacn  for  complainant.  Geo, 
W.  Srcccrs  for  defendants.  January  8,  1912.  No  award  of  repara- 
tion. 

3305  (U.  R.  No.  r>Of;).  Gamble- Robinson  Commission  Company 
RT  AL.  V.  St.  I>h:is  it  San  Francis<'4»  Railroad  Company  et  al. — 
IJnroa-^nable  rate  on  strawberries  from  Mountainbtirg  and  Van 
Buren,  Arit.,  to  Miniieaiiolis,  Minn.  Leonard  Brisley  for  complain- 
ants. F.  II,  Woofl^  /if/inirt/  .1.  II aid.  liirhard  L,  Kennedy^  James  C, 
Jefferif.  Ilcrhirt  t'tnnphtlL  and  Hale  IloUlen  for  defendants.  Jan- 
uary 8,  VM2.     Ke|>aration  awarded  for  $105.84. 

375S  (U.  H.  No.  507).  Arkansas  Fertilizer  Company  v.  Balti- 
MOIU-:  &  Ohio  Railroad  Company  rt  au — Unreasonable  rate  on 
mnriate  of  potash  from  Ixx'ust  Point,  Md.,  to  Little  Rock.  Ark. 
h\  L.  McIIaiuy  for  eimipiainaiit.  T/u/m^M  S.  Buzhee  for  defendants. 
January  8,  U»l±     Reparation  awarded  for  $106.40. 

37«'>-l  (  r.  K.  No.  50S).  SrsoKKLAM)  Rrotiiers  Company  t?.  Mis- 
S4»riii.  Kansas  »&  Tkxas  Railway  C^^mpany  et  al. — Unreasonable  rate 
on  reuient  from  Chanute  and  Tola.  Kans..  to  Wood  River  and  Elm 
Creek,  Nebr.  C,  A*.  <  hilde  for  complainant.  6\  //.  Matt/ud  for 
defiMidnnt.     January  S.  liilii.     Reparation  awarded  for  $%).25. 

3l»CM*)  (  r.  R.  No.  5oi»).  F«iRT  Smith  Wiiolesaij:  Grocery  Com- 
pany /'.  Fort  Smith  &  Western  Railroad  Company  et  au — Unrea- 
son :i  hie  nite  on  canned  toraat4>4'6  from  Kenton,  Del.,  to  Fort  Smith, 
Ark.  \Viiu'hr.sft'r  <f*  Martin  for  (*oinplainant.  H'.  P,  Levis  for  de- 
feniiaiit<.     »Ianuary  S,  lt»l*2.     Reparation  awarded  for  $201. 

4U^»'»  (U.  K.  No.  510).  FoLLMKk  »&  Company  v.  Grfj^t  Nokthexn 
Railway  Company  \rv  al. — Alle^»d  unrea«;onable  reconsignment 
j-harp's  on  shinjrles  from  Van  Horn.  Wash.,  to  Menasha,  Wi.s.  C  C- 
Foilrfi*  r  for  <-omphiinant.  //.  II.  Brown  for  defendants.  January 
15,  li»r2.     Ct»mplaint  dismi«^ed. 

-tol-j   \\\  R.  No.  511).  Muiiir.AN   Ammonia  Works  v.  Mink& 
Ai'oLis  t^  St.  lioris  Railroad  Company  bt  au — Unreasonable  rate 
on  iiiiiiiioiiiaral  liqii(»r  fi*om  Minneapolis.  Minn.,  to  St.  Louis,  Mo. 
M.    fi.    L*nki\i   for   (*omplainaiit.    No   apfjearanoe    for   defendant. 
Juiiuan   ^.  I'.M'J.     Reparation  awardeii  for  $1^8.16. 

\\\'X\  ( r.  R.  No.  51lM.  Standard  Oil  Company  r.  Kansas  Crnr 
Sol  riiKRN  Railway  Company  et  au — Unreasonable  rates  on  petro- 
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leum  products  from  Sugar  Oe^,  Mo.,  to  points  in  South  Dakota. 
/?.  H,  McElroy  and  Edgar  Bogardus  for  complainant.  R.  B.  Scott 
and  William  EUis  for  defendants.  January  8,  1912.  Reparation 
awarded  for  $178.34. 

4134  (U.  R.  No.  613).  Standard  Oil  Company  v,  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company. — Unreason- 
able rate  on  crude  oil  from  Duncanville,  111.,  to  Fortville,  Ind.  Edgaa* 
h*of/(irdus  and  H.  M,  McElroy  for  complainant.  D.  P.  Connell  for 
(U»fi'ndant.     January  8,  1912.     Reparation  awarded  for  $124.66. 

4148  (U.  R.  No.  614).  Kelloog  Switchboard  &  Supply  Com- 
pany V,  Chicago  &  Nobtii  Western  Railway  Company  et  al. — Un- 
reasonahli'  rate  on  telegraph  poles  from  Wilson,  Mich.,  to  Seymour, 
Iowa.  G.  M,  Stephen  for  complainant.  W,  F,  Dickinson  and 
\V(dlace  T.  Hnghe^  for  defendants.  January  16,  1912.  Reparation 
awarded   for  $12.11. 

4;U4.  (I'.  R.  No.  616).  American  Milling  Company  v,  Louis- 
ville, Henderson  &  St.  Ix)ui8  Railway  Company  et  al. — Unrea- 
sonable rate  on  mill  feed  from  Owensboro,  Ky.,  to  Barcroft,  Va. 
Vnmk  T.  Liddy  for  complainant.  R.  Walton  Moore  and  E.  C. 
Bhin/jhard  for  defendants.  January  16,  1912.  Reparation  awarded 
for  $14. 

;^s:)l)  (U.  R.  No.  61G).  Swift  &  Company  v.  Chicago,  Bubuno- 
TON  c^  Qi:iN(y  Raiij{oad  Company  bt  al. — Unreasonable  rate  on 
frround  tankage  from  South  Omaha,  Nebr.,  to  Oaklawn  plantation. 
La.  Albert  ct*  Henry  Veeder  and  Maurice  Weigle  for  complainant. 
h\  H.  Scott,  S,  W,  Moore,  F,  C.  DUlard,  and  Z.  T.  Wilcox  for  de- 
fendani^.     January  15,  1912.     Reparation  awarded  for  $303. 

4:U9  (U.  K.  No.  617).  Continental  Oil  Company  v.  BAunMORE 
c't  Ohio  C'hicaoo  Teuminal  Railroad  Company  et  al. — Unreason- 
able rate  on  tin  oil  cans  from  Whiting,  Ind.,  to  Ogden  and  Salt  Lake 
City,  Utah.  W.  IL  Ferguson  for  complainant.  E.  N.  Clarky  J.  G. 
Mi'M  array y  K.  E.  W kitted,  J.  M,  Gates,  E,  I.  Thayer^  Hughes  dk 
Dorsf  f/,  and  /'.  C.  DUlard  for  defendants.  January  15,  1912.  Rep- 
aration :Mvarded  for  $874.72. 

IIT'J  ( r.  K.  No.  618).  Miller  &  Company  v.  Grand  Rapids  & 
Indiana  Kmi.wav  Company  et  al. — Unreasonable  rates  on  potatoes 
from  Sand  Lake  and  Kent  City,  Mich.,  to  points  in  Louisiana  and 
Tt  xa.-.  J.  E.  Robinson  for  complainants.  A.  P.  Humburg^  D.  P. 
CouiulL  h\  I\  Patrrson,  S.  H,  West,  Roy  F.  Briiton,  W.  F.  Dickin- 
aofi.  and  Wallace  T.  Hughes  for  defendants.  Jannary  15,  1912. 
Kcj^aralion  awarded  for  $86.76. 

4:)i»ii  (  U.  R.  No.  619).  Boyd  v,  Oreoon-Washinoton  Raiukoad  A 
Navh.ation  Company  et  al. — Unreasonable  rate  on  emigrant  mov- 
al»l«-  fn>ni  (laiiield,  Wash.,  to  Arco,  Idaho.  Public  Service  Com- 
v}lMyion  of  WdJthington  for  complainant.    F.  0.  DUlard  and  A.  C. 
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Spf-ncer  for  defendants.  January  15,  1912.  Reparation  awarded 
for  $150.15. 

285G  (U.  R.  No.  r»i>0).  BijnrK-PoiAu\K  Iron  Company  v.  Chicaoo 
A  North  Wkstfkn  Railway  Company. — Unreasonable  rale  on  scrap 
iron  from  Deering  station  to  Wood  Street  station  interchanji^  (Chi- 
cap^o.  111.).  iStrin^  Mayer  c6  Stein^  by  line  liosenblum  and  -1.  />. 
Davu  for  romplaiiiant.  C,  C.  Wright  and  F.  P,  Eifman  for  defend- 
ant.    February  5,  iyi2.     Reparation  awarded  for  $100.SI. 

1^814  (U.  R.  Xo.  5:21).  Ma<'k  MANrKArnuiNG  Company  v.  Pitts- 
BFRuii,  Cincinnati,  Ciii('A(;<»  &  St.  Ixutis  Railway  Company: 
MtrrR«)P<)LiT\N  Paving  Brick  (^^MPANY  v.  Wheeling  &  Lake  Krie 
Raiij{oai)  Company  kt  al. :  C.  P.  Mayfr  Brick  Company  v.  Pitts- 

ni'RGIl,    CiNCINNVTI,    (^IIK   \GO    &    St.    I-^H'IS    RAILWAY    CoMPANY    IT 

AL. — Alle^c»d  unreasonable  nites  on  pavin'r  brick  under  former  Chi- 
cago-New York  b:isi<.  Ahun  M,  Uhftftm  for  coniplaiiiant.s.  .1.  /'. 
liujujirin  \\ui\  William  (\  Coleman  for  defendant.s.  Kebruary  5, 
1012.     (^oniplaint^  dismissed. 

4iriS    (U.    R.    Xo.   U'2,'2),    IIaRVKY  &   CnMP\NY    t\   ClIU'ACM)  &   XoRTII 

WE8'n-:uN  Railway  Comi»any  >rr  al. — rnreasiintiblo  raters  on  fuel 
w(M)d  from  M<'sick,  Mich.,  to  Melrosi*  Park  and  North  (Miicapo,  III. 
Tho79kiiii  L,  Stitt  for  coin|>Iainant.  C.  ('.  Writjht  for  ilefendants. 
February  5,  11)1*2.     Reparation  awarded  for  $04.G4. 

-I'J'Jl  (U.  R.  No.  5:i:i).  I)<)WD  KNira  Works  v.  Marirtta,  Coli'm- 
m  s  &  Ci-EVF.i..\Ni)  RAiLi:nAi)  (^»MPANY  KT  AI-. — Unreasonable  rate  on 
grindstones  from  KkMniii«r.  Ohio,  to  B»'lnit.  Wis.  frrorge  H'.  Wmh* 
worth  for  complaiiuuit.  No  appearanri*r>  for  defendant.s.  February 
5,  lOl'i.     Rrpanitioii  awarded  for  !?-J*J.41. 

4*J80  (U.  R.  No.  Wl\),  Hiij.  NrR.*«KRY  Company,  iNcnRPORATED, 
r.  MiriiiGAN  (^bntkal  Railroad  Company  irr  au — riirea^onable 
ratr  on  pine  <'ones  from  lii'wiston,  Mich.,  to  DundiH",  III.  G,  M. 
Stt'phen  for  cnmphiinaiit.  IK  P,  Cofntrll  for  defendants,  February 
5,  li»l*J.     Reparation  awarded  for  $7.14. 

:M<i\\  and  :iiM»l   ill.  R.  No.  5'J5).  Rknnfrt-Millcttb  Company  v. 

(lALVKSTnN,   HaRRISIURG  4^   SaN    ANT^iNIn  RaILWaY  COMPANY  BT  AU; 

lIiuRNK  &  Di:  Ij>nhu«NiKi:  v.  Samk. — Unreasonable  rates  on  cotton 
from  concentration  points  in  Te.xa,s  to  pt>ints  l>eyond.  f\  Rennert 
and  li.  H'.  Iltdnu  for  complainants.  F,  C\  DiUard^  Baker^  Bottf^ 
Parktr  il*  fiunrootl^  W'tiliam  F.  Ucrrin^  and  /.  R,  Christian  for  de- 
fendant.^. February  5,  i;>12.  Reparation  awarded  for  $1,426.61. 
^Wh  (V.  R.  No.  .Vjro.  Arizona  ICailway  Commission,  in  bbhai.p 

OK   B.   F.    FaLST  r.    Kl   Pa^I*  &  S^rTIIWKJ^TKRN   (^^OMPANY  KT  AI^ — I'n- 

reasonable   rate  on  secondhand  l>attle*.   fn>m   ULsboe,  Ariz.,  to  Lns 

An«;eh'>.  Cal.     0\  orge  J.  Stotuninn  for  complainant.     Eugene  For 

and  0\t»rgr  //.  Stjuirfit  for  defciidaiiLs.    February  5,  VM:1,    Repira- 

tiou  awarded  for  ^1)4.76. 
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3915,  4035  (U.  R.  No.  527).  Wells-Hioman  Company  v.  Texas  & 
Pacific  Railway  Company  et  ai>.;  Same  v.  Grand  Rapids  & 
Indiana  Railway  Company  et  al.. — Unreasonable  rates  on  fniit 
baskets  from  Memphis,  Tenn.,  to  points  in  Texas.  O.  Af.  Rogers  for 
complainant.  Roy  F.  Britton^  J.  D.  Watson^  F.  H.  Wood^  and  C.  B. 
Curdy  for  defendants.  February  5,  1912.  Reparation  awarded  for 
$;*)(X;.09. 

35)78  (U.  R.  No.  528).  Chanute  Refining  Company  et  al.  v. 
Atchison,  Topeka  &  Santa  Fe  Railway  Company  et  al. — Unrea- 
s<)nal)le  rate  on  petroleum  products  from  Chanute,  Kans.,  to  Falls 
City,  Nebr.  C.  D,  Chamberlain  for  complainants.  T,  J.  Norton^ 
R.  B,  Scott,  Herbert  J.  Campbell^  and  Henry  G,  Herhel  for  defend- 
ants,    Fobniiiry  5,  1912.     Reparation  awarded  for  $722.08. 

40*29  (U.  K.  Xo.  529).  Carpenter  v,  St.  Louis,  Iron  Mountain  &, 
Sol  THERN  Railway  Company  et  al. — Alleged  unreasonable  rates  on 
bridge  iron  from  St.  Louia,  Mo.,  to  points  in  Iowa  and  South  Dakota. 
C/.  J/.  Stephen  for  complainant.  C,  (7.  P.  Rausch^  W,  F.  Dickinson, 
WaJlare  7\  Hughes^  C.  C.  Wright,  R.  B.  Scott,  and  N.  S.  Brovm  for 
defendants.     February  5,  1912.     Complaint  dismissed. 

:^784  (IJ.  R.  No.  5:^0).  Kennedy  &  Company  v.  Virginian  Railway 
Company  kt  al. — Unreasonable  rates  on  oak  lumber  from  Burgess 
siding,  W.  Va.,  to  Norfolk,  Va.  Montgomery  E,  P.  Christie  for 
complainant.  //.  T,  Hall  and  S.  M,  Adsit  for  defendants.  February 
5,  1912.     Reparation  awarded  for  $61.4G. 

3788  (IT.  R.  No.  531).  Strasburo  Steabi  Fijouring  Miuis  v. 
S<n  THEKN  Railway  Company. — Unreasonable  rate  on  grain  from 
Strashurg,  Va.,  to  various  points  in  North  and  South  Carolina.  Wal- 
ton ct  Walton  for  complainant,  Clwudian  B.  Northrop  for  defendant. 
March  4.  Iin2.     Award  of  reparation  withheld. 

3819  ( U.  R.  No.  532).  Gvu^  Coast  Ccvtton  Oil  *  Refining  Com- 

I'ANY   r.   Nkw  ORIJiANS  &  NoRTH EASTERN  RaILROAD  CoMPANY  BT  AL. 

Unreasonable  rates  on  cottonseed  oil  from  New  Roads,  La.,  to  Gulf- 
port,  Miss.  .1  dolph  Steinhardt  for  complainant  /.  L,  Hawley,  B.  E. 
luitini.  V .  Srhaifenburg,  N.  W.  Proctor,  and  If'.  F,  Braggins  for  de- 
fonihmts.    Manh  4,  1912.    Reparation  awarded  for  $316.42. 

:')!»7i>  ( U.  R.  No.  533).  Strickun  &  Company  v.  Louibvilljb  & 
Xasiin  illf.  Railroad  Company. — Unreasonable  rates  on crossties  from 
Stavix  and  Drvden,  Va.,  and  Dortha,  Ky.,  to  Cincinnati,  Ohio.  /.  H. 
SfrirkJin  for  comphiinant.  W.  G.  Bearing  for  defendant.  March  4, 
1:»1J.     Reparation  awanled  for  $3,206.47. 

tnjj  (  U.  R.  No.  534).  Jefferson  Lumber  Company  v.  Atlanta, 
HiirMiNc.iiAM  Si  Ati-antic  Railroad  Company  et  al. — Unreasonable 
rato  on  hinibor  from  Roberson  siding,  Ala.,  to  Chattanooga,  Tenn. 
A<  hvul  Srott  for  complainant.  M.  P.  Callaway  for  defendants. 
Marrh  4,  1912.  Reparation  awarded  for  $14.80. 
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4050  and  4057  (IT.  R.  No.  535).  Goocn  Litmbi»  Company  v.  Louib- 
viLLE  &  Nashville  Kailroad  Company  et  ai^;  Norman  Lumber 
Company  r.  Ij<ii  isvim.k  &  Nashville  liAiijtOAD  Company  et  au — Un- 
n'as<>iial)l<'  ratrs  on  ties  from  Iiewishiir^  and  Rnst  Bemstadt,  Ky.,  to 
Ijouisvilh',  Ky.  J,  W  Xorman^  ir.  O.  MiUiken^  and  Hine9  dk  Norman, 
hy  J.  v.  Xnrman^  for  complainants.  M\  G.  Draring  and  N.  TF.  Proc* 
tor  for  (U'fendants.    March  4,  1912.    Koparation  awarded  for  $584.20. 

4051)  (T.  It.  No.  r>:((')).  Hint  r.  Ijorisviijji:  &  Nashville  Raujboad 
(^»MPANY  KT  AL.-rmvasonable  rates  on  lumber  from  Lucius,  Cherry 
Lo*r,  White  Path,  and  Sean*y,  Ga.,  to  ChattJinoo^.  Tenn.  Arthur  B. 
IlnyrH  for  com|)hiinant.  f'harfes  J.  Rixey^  jr.^  and  Xelson  W,  Praetor 
for  defendants.    Man-li  4,  VM±    Koparation  awanled  for  $139.09. 

4()1>'J  ( r.  K.  No.  CtM).  JankkviixiE  Bar«  Wire  Company  v.  Chi- 
rA(;o  &  North  Wt-STERN  Railway  (\)mi»any  et  au — Unreasonable 
rate  on  wire  fencin^r  from  Janesvilh».  Wis.,  to  Williamsville,  Mo. 
(icorge  11'.  Wiuhxntrth  for  conipluinaiit.  L\  C\  Wright  for  defend- 
ants.    March  4.  l!Hl^     Reparation  awarded  for  $6.84. 

410i)  (U.  R.  No.  ."»:^«).  KnisoN  Portland  Ce.mrnt  Company  v. 
Dklawake.  I^ackawanna  &  Western  Railroad  Company  et  al. — 
Alle<ri»d  uni-eas«nialile  rate  on  Poiiland  cement  from  New  Village, 
N.  J.,  to  point.s  in  New  York.  F,  (\  Morrut  for  complainant.  Doug- 
laj<  Sirtff,  A.  S.  I.tttrniftI,  :ind  h'nust  S.  Ballard  for  defendants. 
Man*h  4,  IDl'J.    Comphiint  dismissed. 

4110  (U.  R.  No.  r»:u»).  KiRTii  Company  r.  Chicago  Mh^wauk^ 
&  St.  Pai  \.  Railway  Company  tn-  a l. —Alleged  unreasonable  rate  on 
cn»|)ty  malt  sacks  from  .Vlhnqnerque,  N.  Mex..  to  Columbus,  Wis. 
(r.  M.  Sftp/i4  ri  for  complainant.  Wdliam  Kllis^  I),  L.  Meyers,  and 
J.  L.  Coh  man  for  defnidants.     March  4,  ISU'i.     Complaint  dismiaaed. 

413r».  (W  R.  No.  .V|0).  I)ke\ks  Lcmuer  Company  r.  Chicago  A 
Illinois  Western  Railkmad  jrr  al.— 1'nrea.sonable  rates  on  lumber 
from  (ireenville.  M()..  to  Hawthorne.  111.  /.  H'.  Preetarius  for  com- 
plainant. /-Jt/trin  '/frtriNt'f/t/\  }r,.  for  defendants.  March  4,  1912. 
Reparation  awanled  for  $.V5.0ii. 

4I.V2  (T.  R.  No.  541).  (iREER- Wilkinson  Lcmbki  Company  v. 
St.  I-ioi  is  &  San  Kicancisco  RAiLKf>An  Company  et  au — Unreason- 
ahle  rates  on  Lnirn  liimUT  from  Duniell,  Mo.,  to  Cairo,  111.  Blair^ 
Drauton  it-  Htlhjf  r  for  comphiiiiant.  Fred  //.  Wood  for  defendantSL 
Man-h  4,  VM'2.    .Vward  of  reparation  withheld. 

41«V»  {V.  R.  No.  .MlM.  Tnion  Tanning  Company  v.  Lonavuxi 
«!(  Nasiimlm:  R\ili:<>.\i>  Company  irr  al.— l'nrra<«>nable  rate  on  bark 
from  PmlKt.  Tenn..  to  Chattanooga.  Tenn.  W.  R.  Campbell  far  com- 
plainant. .\"</>"/i  H*. /'/-//^Y'T  f<»r  defendants.  March  4,  1912.  Rep- 
aration awanh'd  forJ?ll.>>. 
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4174  (U.  R.  No.  543).  Carpenter-Cook  Company  v.  Louisville 
&  Nashville  Railroad  Company  et  al. — Unreasonable  rate  on  coffee 
from  New  Orleans,  La.,  to  Menominee,  Mich.  George  W.  Wadsworth 
for  complainant.  D.  P.  Connelly  William  A.  Northcutt^  and  William 
Ellis  for  defendants.    March  4, 1912.    Reparation  awarded  for  $64.74. 

411M:  (U.  R.  No.  544).  Hathway  Lumber  Company  v.  Louisville 
&  Nashville  Railroad  Company  et  al. — Unreasonable  rates  on  lum- 
ber from  Orrville,  Ala.,  to  Troy,  N.  Y.  Jam^s  B,  Wescott  for  com- 
plainant. D.  P.  Connell  and  W.  A.  Northcutt  for  defendants.  March 
4,  19rJ.    Reparation  awarded  for  $100.60. 

4206  (U.  R.  No.  545).  Harmount  v,  Louisville  &  Nashviixb 
Railroad  Company  et  al. — Unreasonable  rate  on  crossties  from 
points  in  Kentucky  to  Louisville,  Ky.,  and  Cincinnati,  Ohio.  Tiwr- 
nums  IIarm,ount  for  complainant  in  person.  No  appearance  for  de- 
fendants.   March  4,  1912.    Reparation  awarded  for  $870.80. 

4207  (U.  R.  No.  540).  Chattanooga  Medicine  Company  v.  Penn- 
sylvania Railroad  Company  et  al. — Alleged  unreasonable  rate  on 
talc  from  Toms  River,  N.  J.,  to  Chattanooga,  Tenn.  Arthur B,  Hayes 
for  complainant,  Charles  J,  Rixey^  yr.,  and  Nelson  Proctor  for  de- 
fendants.   March  4,  1912.    Complaint  dismissed. 

4267  (U.  R.  No.  547).  Anheuser-Busch  Brewing  Association  v. 
El  Paso  &  Southwestern  Company  et  al. — Unreasonable  rate  on 
empty  beer  packages  from  Bisbee,  Ariz.,  to  Forsythe  junction,  Mo. 
/?.  Mrichlbcrg  for  complainant.  No  appearance  for  defendants. 
March  4,  1912.    Reparation  awarded  for  $596.44. 

4272  (U.  R.  No.  548).  T.  Walter  Hardy,  Jr.,  v.  Louisville  & 
Nashvh.lk  Railroad  Company. — Unreasonable  rate  on  logs  from 
Bells,  Tenn.,  to  Nashville,  Tenn.  Campbell  Pileher  and  Perkins 
B(urter  for  complainant.  A^.  W.  Proctor  for  defendant.  March  4, 
1912.    Award  of  reparation  withheld. 

4.U1  (U.  R.  No.  549).  Baird  Lumber  Company  v.  Louisville  & 
Nashvillb  Rah.road  Company. — Unreasonable  rate  on  lumber  fr<mi 
(Jalliver,  Fla.,  to  Springfield,  Tenn.  John  R,  Walker  for  complain- 
ant. No  appearance  for  defendant.  March  4,  1912.  Reparation 
awarded  for  $7.40. 

4378  (U.  R.  No.  550).  American  Hardwood  Lumber  Company  v. 
St.  Ix)ris,  Iron  Mountain  &  Southern  Railway  Company  et  al. — 
Unreasonable  nvte  on  lumber  from  St.  Louis,  Mo.,  to  Guaymas, 
Mexico.  Johri  IL  Walker  for  complainant.  Henry  G.  Herhel  for  de- 
fendants.   March  4,  191i>.    Repanition  awarded  for  $251.98. 

N(n*K.-  The  amount  of  reparation  awarded  in  the  above  cases  ag- 
grepites  $l7.08r).G2. 
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23J)8.  Ml  RPiiY  Brothers  v.  New  York  Central  &  Hudson  River 
Raiij^oai)  Company,  and  3615,  Murphy  Brothers  v.  New  York 
Central  &  Hudson  River  Rah.road  Company.  December  11,  1911. 
Reparation  of  $443,  with  interest,  to  Murphy  Brothers,  by  New  York 
Central  t^-  Hudson  River  Railroad  Company,  for  unreasonable  track- 
stora/ire  charges  at  New  York,  N.  Y. 

2977.  H.  Rosenblatt  &  Sons  v.  Chicago  &  North  Western  RAn> 
WAY  Company  et  al.  December  12,  1911.  Reparation  of  $5.85,  with 
interest,  to  H.  Rosenblatt  &  Sons,  by  Chicago,  Milwaukee  &  St.  Paul 
Railway  C<>ni|)any  and  the  Pennsylvania  Company,  on  shipments  of 
triplex  clotli  from  Fort  Wayne,  Ind.,  to  Beloit,  Wis.,  on  account  of 
excessive  rate. 

191(>.  (\\LiF^»RNiA  Commercial  Association  v.  Wells  Faroo  & 
Company.  I)erenil)er  13,  1911.  Reparation  of  $9,161.77,  with  in- 
terest, to  California  Commercial  Association,  by  Wells  Fargo  & 
Company,  on  various  shipments  of  merchandise  from  New  York, 
N.  v.,  to  San  Francisco,  Cal.,  on  account  of  excessive  rate. 

i]r)ss.  Crosbv  &  Meyers  i\  Goodrich  Transit  Company  et  al. 
Jjimiary  0,  1912.  Reparation  of  $10.18,  with  interest,  to  Crosby  & 
Mt'vers,  \>\  ("leveland,  Cincinnati,  Chicago  &  St.  Louis  Railway 
Company,  for  draya^e  charge  caused  by  misrouting  of  shipment  of 
cliee-r  from  Kewaunee,  Wis.,  to  Tx)uisville,  Ky. 

'j:v.>s.  Ml  HiMiv  Brothers  v.  Nkw  York  Central  &  Hudson  River 
Kailkoai)  Company,  and  .3fil5,  Murphy  Brothers  v.  Same.  Febru- 
ary T),  \{H2.  Reparation  of  $73,  with  interest,  to  Murphy  Brothers, 
l»y  N«'w  York  Central  &  Hudson  River  Railroad  Company,  for  un- 
reasoiiahle  track-storage  charges  at  New  York,  N.  Y. 

:^:i7S.  National  LEACftTs  of  Commission  Merchants  of  theUnfted 
Statks  r.  Atlantic  Coast  Line  Railroad  Company  et  ai*.  Feb- 
ruary Js,  1012.  Reparation  of  $160.09,  with  interest;  $136.85,  with 
int<  rrst  :  $-lJ.77,  with  interest;  $30,  with  interest;  and  $8.40,  with 
iiiten-t,  to  A.  F.  Young  &  Company;  $13.60,  with  interest;  $9.60, 
with  intenst:  and  $21,  with  interest,  to  B.  H.  Bean;  $13.60,  with 
interrst.  and  $:^.S.40,  with  interest,  to  J.  H.  Gail;  $86.45,  with  interest, 
to  Coward  .^  Kendrick;  $16,  with  interest,  to  S.  C.  Focer;  $96,  with 
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interest,  and  $30.80,  with  interest,  to  Potter  &  Williams,  by  defend- 
ants, on  shipments  of  cabbage,  potatoes,  and  lettuce  from  points  in 
South  Carolina  to  Buffalo,  N.  Y.,  and  Pittsburgh,  Pa.,  on  account  of 
excessive  rates. 

4008.  McDonnell  &  Sons  v.  Central  Vermont  Railway  Com- 
PANv  ET  AL.  March  1±  1912.  Reparation  of  $282.02,  witli  interest, 
to  McDonnell  &  Sons,  by  defendants,  on  shipments  of  granite  from 
Barre,  Vt.,  to  Birmingham,  Ala.,  on  account  of  excessive  rate. 

3242.  .r.  B.  Ford  Company  v.  Michigan  Central  Railroad  Com- 
pany KT  AL.  Marc*h  15, 1912.  Reparation  of  $13,144.23,  with  interest, 
to  J.  B.  Ford  (\>mpany,  by  defendants,  on  shipments  of  soda  ash 
from  Wyandotte,  Mich.,  to  various  interstate  destinations,  on  ac- 
count of  excessive  rates. 

XoTK. — Thi*  amount  of  reparation  awarded  in  the  above  cases 
aggn»gates  $23,823.11. 
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ABSORPTION  OF  RWITCHIN(;  CHAKGKS. 
Absorption  of  switching:  cliarjies  on  ears  containing  less-than-carload  freight, 
in  lots  of  0,(XX)  pounds  or  more,  received  from  connecting  carriers  within 
RwltchInK  limits,  d(»stlned  to  carrier's  freight  houses  or  warehouses,  and 
thence  to  imints  on  its  line,  but  refusing  to  absorb  such  switching  charges 
on  cars  handled  throuj^h  its  train  yards,  constitutes  unjust  discrimination. 
Swift  &  Co.  r.  M.  P.  Uy.  Co.  385. 
ADMINISTKATIVK   lULINO. 

Kule  8(a)  Tariff  Circulnr  IR-A,  directing  that  If  a  supplement  to  a  tariff 
is  issued  which  conflicts  with  a  part  of  a  previous  supplement,  which  Is 
not  theri*l>y  cancele<l  In  full,  that  such  newly  Issued  supplement  should 
siKH-ificaliy  state  the  portion  of  the  previous  supplement  Intended  thereby 
to  be  cancele<l ;  Held,  To  apply  to  successive  supplements  to  the  same 
tariff,  as  well  a.*?  to  other  and  different  tariffs.  Veltch  v.  S.  A.  L.  Ry.  4. 
Conference  Ruling:  No.  2,S9,  entitling  shipper  to  benefit  of  lower  of  conflicting 

rates,  fnll.^wcd.     Ireland  &  Rollings  r.  St.  L.  &  S.  F.  R.  R.  Co.,  500  (592). 
Conferen< V  rulinps  on  transportation  of  company  material  cited  and  affirmed. 

In  re  Tiaiisportation  of  Conipapy  Material.  4.'^9. 
Rule  70.  15  A,  fulloweil.     Lord  &  Bushnell  Co.  r.  M.  C.  R.  R.  Co.,  403  (404). 
Conferencv    ruling   '2SCt    (/)    affirmed.     Ludowlcl-Celadon   Ck).    v.    M.    P.    Ry. 

Co.  5^8. 
Hnlletin  rule  No.  06  slightly  modified.    Noble  t?.  B.  &  O.  R.  R.  Co.  432. 
ADMISSION. 

Malntenaiun*  of  rate  for  eight  years  Is  a  strong  admission  against  carriers  that 
hljihiT  rat»»  would  be  unreasonable,  unless  explained.     Arlington  Heights 
Fruit  Kxrhange  r.  S.  P.  (>).  149  (151). 
ADVANCK. 
<'arrlers  in  ofllcial  classification  territory  made  a  voluntary  reduction  in  rates 
on    evaporated   milk  because  those   In   trunk-line   territory   had   done  so. 
When   the  trunk-line  carriers  raised   their   rates,  the  carriers  In  official 
classitication  territory  did  likewise.    The  burdwi  of  proof  being  upon  the 
defendants,  this  is  not  a  sufficient  Justification  for  the  advance.    Whlte- 
laiKl  Canning  Co.  r.  P.  C.  C.  &  St.  L.  Ry.  Co.  201  (202). 
To  h<»ld  that  a  carrier  may  not  withdraw  a  rate  found  by  the  CommiBSlon  in 
another  case  to  be  unreasonably  low  merely  because  that  rate  was  volun- 
tarily  establlshe<l   In   the  first  place,  would   amount  to   requiring  unjust 
preference  and  to  setting  aside  the  fundamental  principle  that  rates  must 
hv  uniform  un<l('r  similar  conditions.     Fairmont  Creamery  Co.  v.  C.  B.  & 
Q.  R.   R.  Co.  252   (2."i4). 
Advanct'  In  coal   rates  from  certain  Illinois  mines  to  Chicago  fonnd  to  be 
reasonable  and  Justlfie<l  by  the  showing  of  defendants  that  It  was  made  to 
(H^ualize  the  rates  from  other  near-by  mines,  and  that  the  rate  as  advanced 
is  not  unreasonal>Ie  in  Itself.     In  re  Advancefl  on  Bltaminoos  Goal,  341. 
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ADVA  NCI*:-  Continued. 

Ordinarily  tiio  udviince  of  a  rate  for  n  nliort  period,  fallowed  by  restoration 
and  niaintpnnn<*('  of  the  lower  rntt*  fnnuiTly  in  fon-e,  tends  to  raise  a 
pn*su nipt  ion  of  fact  tliat  the  advano«Hl  rate  was  unreasonable.     But  there 
may  bt^  fxooptiunal   facts  to  uKKlify  this  principle.     Fairmont  Creamery* 
Co.  I.  C.  n.  &  Q.  H.  H.  Co.  1I.VJ  «ii5:j>. 

A  group  of  carrliTs  can  not  ciist  the  res[N>nHlbility  of  malntalnlnR  the  burden 
of  oHtablishin;;  I  lie  n'asiii):il>li'n«'ss  of  (MTtaIn  advances  u|)on  n  sinfrle  car- 
rier and  rlaim  tlie  licnofit  nf  whatever  tli(^  case  made  by  that  carrier  may 
eKtablisli.     In  re  Advnn<*os  on  Coal  to  Lalvc  TortH.  (MM  (Oil). 

rroiNis^Mi  advances  (»n  coal  from  West  Virginia  tleltls  to  lake  ports  held  not 
Jnstilitil,  <'.\coi>t  as  to  thf>  Norfolk  &  Wrstvrn.  as  to  which  the  Commission 
is  piTsnadfNl  that  th«-  iniiN>sitioii  of  th4>  increased  ratf»H  will  not  Impose 
an  iiMJiist  arid  nun  iisniiMhlr  clur^rt'  fur  the  iraiisiMiruiTion  service  In- 
vol  veil.     In  re  .\dvaiHi'  on  <'ual  to  Ijik*»  Torts,  rdH. 

After  .laiMiary  1.  P.MO.  under  the  tiftoentli  seetioii  of  the  act.  the  burden  of 
proof  t(»  sIiMW  th:!t  an  inrre:ised  fare  is  Just  and  reasonable  rests  with 
the   4lefe:id:ints.      ClTizenH   of    Somerset    r.    \Vnshini;ton    Ily.   &    E3ec.    Ca 

1ST    flHS). 

Sni»plenient.  [imi^isirm  tn  eani-el  Joint  class  rates.  St.  rani.  Mlnnnen|iollaL 
and  iMilnth  t'i  KntTal".  I'iit-'hurjh.  and  other  |ioin!s,  lesiviuf:  In  eflre«*t 
hlf^her  eomhinatinu  rhar;:e.  snsixMtdiHl.     In  re  AiUanees  in  CUihh  Ilates.33H. 

Hun  ten  nf  pfMiif  heiii^'  (III  defendant.  iu»  reason  slii»wn  why  biej'cles  should  be 
advan(*«Hl  in  oMicinl  t'hissjtii'atinn  fnmi  se«'(ind  to  first  class.  I>avl8  Sew- 
in;:  Maehln4«  Co.  r,  V.  (\  i\  \  St.  L.  Ky.  Co.  L»l»l. 

Advani'tti  niti's  on  Imrifv.  Iiran.  and  wheat  from  rh<N>nix.  Aril.,  and  near-l)y 
|K)lnts  to  various  oth«T  |Niinis  in  Arizona  fi»und  to  be  unreasonable. 
Maricopa  C<innty  Conimerei.il  Cinh  r.  S.  F.  T.  &  V.  Ity.  Co.  2H». 

rro|Nis4>d  :idv:MH-e  in  the  inininiuin  <-liar::e  on  less  than -cur  Uuid  shipments  in 
oMiclal  classillcatitm  terrlti>ry  frt>ni 'J.*  <'ents  to  3r»  cents  not  Justified.  In  re 
Kat(*s  f(»r  Sinjrl«»  ra«-k:i-jfs    %»U:  .'IJs. 

Hnrden  of  pniof  to  Jnsiify  stisiiMiil»»(l  advamv  lH»lni:  uiM»n  defendants,  and 
they  ha  vine  faileil  lo  sustain  snrh  hunl«*n.  advance  ctmdemned.  In  re 
.\d\:Mi«-»'s  on  lr«»n  and  Steel  Arti«"les.  '\^\. 

IncnMsin::  prosii4>rity  ntnler  fi»rmer  rai<-s  ofTsfts  presumption  of  nnreamn- 
nblcness  of  advamv  to  (dd  basis  followin;:  teniiNirary  reduction.  In  re 
Ad^an^■es  on  Vehieles.  rJ4. 

Cancellation  of  rlM-i>ii;:ii  r:iti>.  leavinu'  hiirlier  (^»nihlnation  of  liN-nIs,  unreason- 
able.    .Marlii»pa  County  Comnienial  ciuli  r.  p.  &  K.  U.  II.  Co.  221. 

.\i»v.\NTA«:i:. 

(*lil<-aL'i>  is  a  ;:rain  niarLt-i  tli.it  dr.-iws  dinvtly  ufHni  the  pnwluclng  fields  of 
Indiana  :ind  Illinois.  Its  i-:i*\:iiors  are  su|»p!ii*<l  with  npilpment  for 
cieaidn^:.  dnini:.  cnnlin^.  and  iitlMTwisf  tn'atinc  crain  of  all  kind^ 
While  |:a!tiniiTe  is  likfwisi-  a  ;;niit  market,  and  has  elevator  fBCilltle4 
for  the  like  tre:((iiH>nt  of  ^r:iln.  Chii*Hpi  is  much  mmrer  the  oriainal 
soiin't's  of  siii>ply.  a:;>i  In  this  r4»s|i«*ct  undoubti*il!y  enjoyn  natural  adran- 
laLTes  wliii'h  Haiti  mitre  diN's  nitt  |miss4*ss.  Ra  It  inn  ire  Chamber  of  Con- 
nier •.  i:.  &  n.  It.  H.  C.  .v.m;  iMKi. 

K:ii  !i  >i>:itin'inity  is  enritliil  {!•  :t  re.iMinaMe  rate,  which  rates  sbonld  In 
a<ld>tii>ii  l<e  f:iTly  :iil.i>ioifil  with  r>'fi-ri*nce  to  om*  Hiiollier.  Any  locality 
which  rt  iiriiits  Ml  :i  *V<  d\;:iir:iL'c  after  this  must  suMain  that  barden. 
wliich  is  due  to  its  Iih  niifH  with  res|iect  to  the  business.  In  re  InTcstlga- 
tii>n  of  ltjiti»s  uu  McatK.  100  (163). 
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AD  VANTACn-:— Continued. 

In  tho  establishment  of  rates  on  live  stock  from  producing  points  to  varlons 
packlnf?-house  centers,  Coninilsslou  must  prescribe  those  wlilch  commend 
themselves  to  it,  upon  the  whole,  as  reasonable,  even  thouf^h,  as  a  result, 
one  locality  ol)tains  the  advantage  over  another  upon  the  rate  at  which 
its  8U[)plies  of  live  stock  move  in.  In  re  Investipitiou  of  Rates  on  Meats, 
UK)  (in4). 

If  a  locality  has  natural  advantapos,  it  should  i>e  allowed  to  enjoy  them,  luit 
it  oupht  not  to  be  piven  the  additional  artificial  advantage  which  arises 
from  a  discriminating  railway  tariff.     Suffern  Grain  Co.  v.  I.  C.  R.  R.  Co. 
178  (182) 
ALLOWANCES. 

Wherever  an  abnormal  division  Is  allowed  to  a  railroad  which  is  tied  up  with 
an    iiidnstry    there   results   an    lndlr(vt   and    hidtlen    rebate   to   a   8hipi)er, 
iHH'ause  of  his  ownership  of  the  railroad.     In  re  Divisions  of  Joint  Rates 
on  Coal,  51   (55). 
ALTKRNATIVK  RATK. 

Complainant  deslreil  that,  in  mixed  carload  shipments.  If  the  aggregate 
diarge  upon  the  entire  shipment  on  the  Imsis  of  the  mixed  carload  rate 
excee<ls  the  aggregate  of  the  charge  upon  the  shipment  on  the  basis  of  a 
carlc»jid  rat(»  for  one  or  more  of  the  articles  and  the  actual  weight  at  the 
less-than-carload  rate  for  the  other  articles,  it  l>e  given  t)enefit  of  lower 
charge.  Rule  praycnl  for  denle<l.  Marion  Iron  &  Brass  Bed  •Co.  t;.  T.  St. 
L.  &  W.  R.  R.  Co  272. 
AMKNDMKXT. 

Complaint  as  liliMl  did  not  ask  reparation;  but  at  hearing  request  for  leave 
to  amend  In  that  resi¥H*t  was  nottnl  in  the  record.  Ilequest  not  having  been 
followed  by  an  amendment,  and  there  l)elng  no  evidence  touching  si>eciflc 
shipment.s  that  feature  of  case  not  considered.  Atchinson  v.  St.  L.  I.  M.  & 
S.  Hy.  Co.  131. 

BASiNc;  POINT  systp:m. 

It  is  possible  that  cases  might  arise  where,  even  though  the  long-distance  rate 
w(M<"  Ih'voimI  control  of  applicant  for  relief,  nevertheless  some  relation  ought 
to  ho  cstaMisluNl  brtwcen  rate  to  more  distant  and  those  to  intermediate 
points.  IntornnMliate  rate  should  not,  for  example,  exceed  long-distance 
ratr  phis  a  KMsonablf  l<K'al  charge  fnmi  more  remote  back  to  intermediate 
point  and  should.  inThaps,  In  s<inie  cases  be  even  less.  Blnefleld  Shippers' 
Asso.  V.  N.  &  W.  Ry.  Co.  519  (5;n). 
BILL  OI'  LAHINd. 

ShlpnK'iit  niiisi  move  tni<ler  one  bill  of  lading,  under  tariff,  to  obtain  carload 
nit«'  nn  ;i<lu;il  w<Mght  of  overflow.     ScMidder  v.  T.  &  P.  Ry.  Co.  60. 

r.L.vNKirr  u.x'pk. 

In  consiibTlng  n\'isonablen«'Ss  of  blanket  rate  extending  over  large  area  the 
Commissinn  must  consider  the  blanket  as  a  whole,  taking  the  average  haul. 
Arllnirtnn  Heights  Fruit  Lxchang.'  r.  S.  P.  Co.  .149  (162). 

Sam<»  rale  from  Missouri  River  tn  Pacific  coast  on  canne<l  peas  as  from  Colo- 
radn  In  Pacillc  coast  (%)mplalnt  asking  lower  rates  from  Colorado  point 
dis:ip>.''»M|.     i:mpson  Pai'king  Co.  i*.  C.  M.  Ry.  Co.  268. 

Coninii^sinn  i1.m»s  not  care  to  go  before  courts  with  belief  that  It  has  au- 
thority t«»  iirt's<rlb»»  blanket  rate  from  Pacific  to  Atlantic  coast&  Arling- 
ton llciKlu>  i'ruli  Exchange  v,  S.  P.  Co.  149  (155). 
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BREAKING  RATES. 

KiiteB  on  corn  break  at  the  Ohio  River.     It  mny  l>o  quest Innml  whetber  car- 
riers ordinarily  sliuulil  he  iiermittiHl  b}*  the  ni(*re  form  in  wlilch  they  elect 
to  publish  their  tarifTs  to  onlain  tliat  any  business  shall  be  tranaacted  at  « 
iwrticular  iwint.     Suffern  Grain  Co.  r.  I.  C.  R.  R.  Co.  178  (181). 
HRICK. 

Firo  brl<»k  Is  one  of  the  ch<»ji|>*>st  coninioilitlea  transport e«1.  Cani  can  be 
loaded  to  their  absolute  capacity  and  the  liability  for  daniafsc  In  sllsbt. 
Shipments  are  made  often  in  train  loads,  the  market  %'ahie  of  a  carload  of 
Are  brick  (0.0<n)  fire  brick.  t^'i.iiOO  pounds)  being  fmni  SITiO  to  $lTr>.  tbe 
brick  sellinK  at  an  average  of  $17  per  1,000.  Ashland  Fire  Brick  Co.  p. 
S.  Ry.  Co.  115  (lis). 
BRIDGE  TOLLS. 

Allepitioii   that   prcs4>nt   system  of  8o-o&lle<1   bridge  arfoitraries  or  tolls*  at 
liouisvillc.  Ky.,  sn(>j4vts  that   i>olnt   to  undue  diftad vantage,  not  decided. 
Xorman  Luiiit>er  Co.  r.  L.  &  N.  R.  R.  Co.  239. 
IU*KI>EN  OF  TROOF.     Srr  alsn  Advance. 

.Moii.^uriHl  by  some  of  tlu'  principal  t(*sts  that  exfierience  bas  taught  proper 
to  apply — the  {ler  car  carnin;rs.  tlip  rate  ]H*r  ton  |)er  mil(\  volume  and  ralue 
of  the  trallic.  rat(*s  from  and  to  similar  iH»ints  moving  under  aiibatantUillj 
similar  cin-niustanres  and  ct»nditioiis — the  advance  does  not  apiiear  to  be 
unnMisonable.  and  the  carriers  have  susraineil  the  burden  of  proof  which 
the  statute  casts  uinmi  them.     In  re  Advances  on  Cement,  00  <92). 

A  group  of  carriers  can  not  cast  uix>n  one  line  the  responsibility  of  maintain- 
ing: tlie  l>nrden  of  establishing  the  reasonableness  of  certain  advances  made 
by  all  and  claim  the  benefit  of  \vliate\<>r  the  case  maib*  by  that  carrier  may 
establish.     In  re  Advances  on  Coal  to  I^ke  Ports.  004  (611). 

After  January  1.  I'.MO.  inider  the  fifteenth  section  of  the  act,  the  burden  of 
pnH>f  to  show  that  an  increa<«-<l  fare  is  Just  and  reas«inable  rests  with  the 
defendants.     Citizens  of  S'linerset  r.  Washington  Ry.  &  Qec.  Co.  187  (188). 
lURPEN  OF  TRANSroRTATION. 

Carriers  may  not  haul  a  {Nirticular  class  of  traffic  or  traffic  for  a  particular 
community  at  less  than  the  cost  of  Uie  service  and  recoup  themselTea  from 
the  chargi*s  levi<*d  against  other  traffic.     lu  re  Rates  for  Single  Packages, 
etc.  32S  <3ari). 
mSINESS  SECRETS. 

Carrier  provlde<l  that  If  refrigeration  was  desired  by  per-can  ahippera  of 
milk  they  should  dellvvr  their  cans  to  leatted-car  shippers  who  woidd 
charge  regular  railroad  i>4T-t*an  rates  and  a  stated  Icing  charge.  This 
n^iuirement  is  unlawful  in  view  of  nvdit  addition  of  sectlim  16  of  the  act 
which  makt-s  it  unlawful  for  a  carrier  to  disclose  to  one  shipper  another^a 
business  secrets.  Albni*  r.  II.  &  M.  R.  R.  :»0  (.'{21 ). 
CAR  EARNINGS. 

Ini|H>rtant    element    in   determining   reasonableness   of   rate.     MefChantB  & 
Manufacturers  A>sii.  r.  .V.  C.  1^  R.  R.  Co.  4G7  (460). 
CAR  FITTING. 

Rate  of  V2^  mills  per  tf»n  per  mile  unt  found  unreasonable,  iliice  orfgliietlBC 
carrier  *>(  melitns  has  an  extra  exiM'nso  of  $1.10  for  alattliig  cara    Gamble- 
Rottitisiiu  ('>>mniis>ion  (U  r.  St.  U  I.  M.  &  S.  Bj.  Go.  138  (140). 
CAlt  RATK.^. 

CuM«>m  in  New  Kn;:land  nf  |iaying  lump  sum  at  stated  Interrale  flor  tbe 
transiMirtatiou  of  carloads  i>f  milk  between  designated  points  ootilde  tbe 
State  nf  MaKsachnsi*rts  to  Rosion.  based  approximately  apoa  distaiice  tram 
Ii4i>ton.  not  found  to  bt*  unlawful.    Albree  v.  B.  Jk  IL  B.  B.  30& 
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CAR  SIZE. 

Nut  11 II reasonable  for  carriers  to  provide  that  minimum  applicable  to  special 
car  would  not  be  protected  unless  carrier  had  failed  for  six  days,  exclud- 
ing day  of  notice,  to  furnish  car  of  size  orderctl;  but  this  l«  not  Intended 
to  relieve  carriers  from  duty  of  furnishing  equipment  within  reasonable 
time.  It  simply  fixes  definite  period  beyond  which  duty  to  furnish  other 
equipment  In  lieu  of  that  ordered  shall  attach.  Noble  v.  B.  &  O.  R.  R. 
Co.  432. 

Where  carrier  by  its  tiiriffs  establishes  particular  minima  as  applicable  to 
cars  of  given  dimensions,  it  must  furnish  a  car  of  size  provided  for  In 
tariff  and  ordered  by  shipi)er;  or.  In  case  of  Its  inability  to  do  this,  must 
provide  other  eqni[)ment  under  such  conditions  as  to  fairly  protect  the 
niinlnuun  of  the  car  ordered,  and  Its  tariffs  should  contain  a  provision  to 
thai  efftvt.    Noble  r.  H.  &  O.  R.  R.  Co.  432. 

Initial  <'arrier  should  establish  rule  that  when  car  of  capacity  or  dimensions 
onleriHl  can  not  be  furnished  after  six  full  days'  notice  therefor  has  been 
given  by  shipper  and  larger  car  Is  furnished,  such  larger  car  shall  be 
used  uiH)n  IkisIs  of  niiiiiuium  for  car  ordered,  provided  shipment  could 
have  been  loaded  uikui  or  in  car  of  size  ordered.  Mllbum  Wagon  Co.  v, 
L.  S.  &  M.  S.  Ry.  Co.  T)!!  (512). 
CARLOAD  AND  LKSS  THAN  CARLOAD  RATES. 

Coiiiplainant  gives  Chautau(|ua  entertainments  in  tents  and  morves  Its  equip- 
ment fnun  place  to  place,  paying  the  less-than-carload  rate  on  the  con- 
stituent parts,  iurluding  tents  and  poles,  camp  chairs,  lumber,  etc.  Upon 
application  for  a  carload  rating:  Held,  That  when  properly  de8cril)ed  and 
restricted  In  the  tariffs,  Chautauqua  outfits  in  carloads  should  be  rated  not 
higher  than  fifth  class,  niiuimuni  weight  20,(KX)  pounds.  Redpath-Vawter 
Chautauqua  SysttMn  r.  A.  T.  &  S.  F.  Ry.  Co.  135. 

Where  the  carrier  makes  a  carload  rate  for  the  transiwrtatlon  of  milk,  its 
rates  per  can  must  bear  a  reasonable  relation  to  the  carload  rate,  taking 
into  consideration  the  fact  that  the  cost  of  service  to  tlie  carrier  is  less  per 
car  as  a  unit  than  when  the  milk  Is  offered  In  small  quantities  in  cans  from 
imnierous  stations.     Albrcn*  r.  B.  &  M.  R.  R.  303. 

L.  c.  1.  rate  on  4r»-i>ound  package  made  less  charge  than  first-class  rate  on 
PH»  pounds  weight,  the  minimum  charge  In  force  In  Official  dassiflcation. 
As  inieresis  affe<ied  l>y  issue  too  extensive  to  be  determined  upon  com- 
plaint strictly  inter  partes,  no  determination  of  question.  Kleibacker  v. 
L.  \  N.  R.  R.  Co.  420. 

Cirload  slilpp^T  Is  entitled  to  better  rate  than  he  who  can  only  present  for 
shipment  a  less  than  carload,  since  the  cost  of  the  service  is  less,  but  that 
(lifferciKe  must  not  be  gn»ater  than  circumstances  warrant  Albree  v. 
W.  \  .M.  K.  R.  :^yA  (327). 

Fact  that  only  on<'  or  a  few  shipi)er8  can  avail  themselves  of  carload  rate 
is  no  obj<»ction  t4»  Its  valltlity.    AlbrtM*  i\  B.  &  M.  R.  R.  303  (319). 
CAKKIKKS   Dl'TY. 

Nnt  nnir:isttiml)l«'  for  carriers  to  provide  that  minimum  applicable  to  special 
c:ir  WMuld  noi  be  |.roteitiHl  unless  carrier  had  failed  for  six  days,  excluding 
d:iy  of  notice.  ti»  furnish  <-ar  of  size  ordered:  but  this  Is  not  intendtt<1  to 
r««lie\e  carriers  from  duty  <if  furnishing  e<iuipment  within  reasonable  time. 
It  sinii'lv  fixes  definite  peri<Hl  tH»yond  which  duty  to  furnish  other  equip- 
ment In  lieu  of  that  ordered  shall  attaclL    Noble  v.  B.  &  O.  K.  R  Co.  432. 
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CARS  OFF  MXIi 
IIllnolH  Central  llnllmnd  Co.  cstiihHHhoil  rule  pruhibitlng  tiendlDs  of  lU  coal 
cars  loader]  witb  cijnl  t(»  lines  ut  certain  designated  connecting  carriers  In 
(irder  to  retain  on  its  own  line  RUtllctent  nunilH^r  of  cars  to  serve  Gonunanl- 
ties  de|HMi(h>nt  uiH»n  it  f(»r  fuel.  Urid,  That  teniiMirar^'  confliiCHtion  bj 
(carriers  of  cars  of  otber  railroads  and  placing  of  embargoes  against  cars 
l)eing  sent  ofT  llnt^s  of  owners  are  alike  unlawful,  and  carriers  are  ez|)ected 
to  make  sucb  rules  as  will  terminate  such  conditions.  Missouri  &  lUlnola 
C<Mil  Co.  r.  I.  C.  K.  U.  Co.  ;5l). 
Kailn>ads  are  n*<|uire<l  under  tlu*  act  to  serve  the  through  routes  which  they 
have  established  with  other  ciirriers  without  res|ie<'t  to  the  fact  that  In 
rendering  such  stTvice  their  (Niuipment  may  Ih»  carried  bt*yond  their  own 
lines.     .Mlss4iuri  ^  llliuf>iK  Tonl  tV).  r.  I.  <*.  It.  It.  (  u.  :iO. 

C'KMKNT. 

First  cemtMit  mills  of  any  imiK»rtanee  In  this  country  were  erpoted  In  the 
I.elii^li  Valify  district.  Trior  to  the  time  cement  was  produced  In  large 
(piantities  in  this  region  practically  all  uf  this  c<»nmi< Kilty  was  Imported 
from  I•:uro|M^     Klk  (VmiMit  &  Mnie  Co.  r.  U.  Ac  O.  It.  It.  Co.  (M  (^5). 

ClIAN(;i:S  IN  KATKS  ON  SHOUT  NOTK'K. 
Act  antlM»rizes  ('nniniissli»n  in  its  discreiion  and  for  gisNl  cause  shown  to 
permit  changes  in  tarifTs  or  fares  mi  less  than  statutory  notice.  Commis- 
sion seeks  to  limit  exereisi*  of  this  dis4.'nHionary  i»ower  to  cases  where 
actual  emergency  ami  re.-sl  merit  are  sliown.  Tower  is  not  to  l>e  lightly 
re^nrdnl.  and  It  will  not  in*  e.X4>n'ise<l  to  aid  a  carrier  In  any  strategic 
euileavor  nor  to  aid  shipix^rs  in  any  ordinary  cimimerclal  exigency.  Acme 
Cement  TIaster  Co.  r.  St.  U  &  S.  F.  U.  It.  Co.  :!S3  <2.*C»». 

ciiAU(;iN(;  WHAT  traffic  will  bicvu. 

In  all  classitieatlons  consideniti«»n  must  be  given  to  what  may  lie  termed 
public  ]>olicy.  the  advantage  to  the  c« immunity  uf  having  some  kinds  of 
freight  earrUHl  at  a  less  rate  than  other  kimls.  This  Is  the  true  mcantnc 
of  the  phrtts«s  "what  the  traflk*  will  t>ear.*'  In  re  Advances  on  Cool  to 
l^ike   Torts.   (J4»4    (C'iS). 

It;iiiway  may  not  ImiMtse  unreasonalOe  r:ite  merely  becauw  business  of  shipper 
Is  so  profitable  he  can  iiay  it.     It.  It.  Com.  of  Kaus.  r.  A.  T.  &  8.  F.  Ky.  Co. 
407  {410). 
CHArTAFQCA    OFTFIT. 

In  establishing  carload  rating  there  exists  dilBculty  of  adequately  prescrib- 
ing and  restrit'ting  ap|ilii':itiiin  uf  a  rating  to  tlieM*  outfits,  bnt  this  should 
be  no  mure  {lerplexini;  than  the  description  of  other  outfits  now  appeerlns 
in  cla.'^sltlcMtitins.  Hedpath-Vawter  Chautauqua  System  o.  A.  T.  ft  8.  F. 
Ky.  Co.  l.ri  ti:S7). 
ClUCCMSTANrKS  AND  CONDITIONS. 

On  a(*e(.>unt  of  water  and  rail  cumiM^titlon  at  Charleston  the  circomstancei 
and  I'ondititins  surrounding  the  mrrlage  of  traffic  to  that  point  and  Georgia 
town.  S.  (\.  are  sn  dissiuii'.iir  that  the  rate  to  Charlestoo  is  not  necessarily 
till*  nie.i.<iire  nf  a  reastuiable  rtte  tc»  CtHirgetown.  and  for  the  same  ivssoa 
the  exisifn4*e  of  a  higher  rate  tu  c:ei>n:etown  than  to  Charleston  Is  not  of 
its**]f  ppHif  iif  undue  iireference  tu  the  latter  |K>int.  Gevirgetown  Kail  way 
&  I.iL'ht  Co.  r,  N.  \  W.  Ky.  C«i.  144. 
CLAIMS. 

Knie  nipt ir Ins;  statement  of  n^tatlunship  of  person  recelrtnff  payment  of 
rlainis  to  conntratinn  In  \vlitts4*  favor  voucher  Is  made,  while  within  Jnrlo- 
di<*tion  of  (Commission,  in  it  found  unri*a8ouablc.  Bewaher  Go.  v.  U.  P. 
R.  U.  Co    14G. 
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CLASSIFICATION. 

Joint  class  rates  from  points  in  Official  Classiflcation  territory  to  south- 
eastern territory  are  governed  by  southern  classiflcation.  Iron  and  steel 
articles,  however,  are  not  subject  to  this  basis,  as  it  is  the  custom  in 
making  rates  upon  such  articles  to  apply  the  oflicial  classification  to  the 
gateway  and  the  southern  classiflcation  beyond.  Through  rates,  where 
published,  are  ordinarily  on  this  basis.  No  reason  shown  for  disturbing 
adjustment.    Heath  Hardware  Co.  v,  P.  K.  R.  Co.  223  (224). 

Complainant  contends  that  otticial  classification  ratings  are  unjust  and  un- 
reasonable in  comparison  with  those  in  southern  and  western  classifica- 
tions. A  comparison  of  the  ratings  in  tlie  diflferent  classifications  is  by  no 
means  a  guide  to  the  relative  transportation  charges  unless  the  class  rates 
under  the  several  classifications  are  also  considered.  Milburn  Wagon  Co. 
r.  L.  S.  &  M.  S.  Ky.  Co.  93   (102). 

Change  on  bicycles  from  second  to  first  class  in  official  classification  held 
not  justified  by  the  evidence.    Davis  Sewing  Machine  Co.  v.  P.  C.  C.  &  St 
L.  Ry.  Co.  291. 
CLKAN   HANDS. 

Dofons**  to  claim  for  damages  that  plaintiff  does  not  come  before  Commission 
with  clean  hands.     AfttT  considering  facts.  Commission  decides  claim  for 
damag(»s  not  vltintoil.     Sun  Co.  v.  I.  S.  R.  R.  Co.  194  (199). 
COMBINATION   RATES. 

Manner  of  constructing  rates  from  central  freight  association  territory  to 
territory  south  of  Ohio  River  by  combination  upon  the  river  criticized,  but 
total  rate  not  found  unreasonable,  under  particular  circumstancea  Blue- 
field  Shippers'  Asso.  r.  N.  &  W.  Ry.  Co.  519  (526). 

Commission  has  rei>eatedly  said  that  through  rates  should  not  be  con- 
structiHl  by  using  full  combination.  Hluefield  Shippers*  Asso.  v.  N.  &  W. 
Ry.  Co.  519  (532). 

No  merit  to  contention  that  combination  and  through  rate  shall  be  equal. 
Kl  Dorado  Oil  Mills  &  Fertilizer  Co.  v.  C.  R.  I.  &  P.  Ry.  Co.  280  (287). 
COM.MKRCIAL  CONDITIONS. 

KfTtHt  of  rate  upon  commercial  conditions,  whether  an  Industrj'  can  exist 
under  i»arti('ular  rates  or  particular  adjustment  of  rates,  are  matters  of 
const»<| nonce,  aiul  facts  tending  to  show  these  circumstances  and  conditions 
jire  alwnys  i>ertlnent.  Hut  they  are  only  a  single  factor  in  determining 
the  fiinda mental  questions.  A  narrowing  market.  Increased  cost  of  pro- 
duction. overpn>dnctlon.  and  many  other  considerations  may  render  an 
liuliistry  nnprotltjil»Ie  without  showing  the  freight  rate  to  be  unreasonable. 
K.  H.  Com.  of  Knns.  r.  A.  T.  &  S.  F.  Uy.  (\).  407  (410). 

While  carriers  have  In  the  imst  often  adopted  i)ollcy  of  giving  great  con- 
si<leratioii  to  coimnerclal  conditions,  and  Commission  might  under  same 
circnnistniices  re<|uire  those  rates  to  be  malntahuHl  when  once  voluntarily 
established.  Commission  will  not  Initiate  nites  uiKai  this  theory.  Interna- 
flMiiiil  Auricnltunil  <%»rp<>rMtion  r.  L.  A:  N.  R.  R.  Co.  4.S.S  (495). 

power  has  not  l)een  hxlged  with  this  tribunal  to  equalize  economic  advantages, 
to  pl;M««  one  innrkei  in  cuiiiinMitlon  with  :inoiher.  or  to  treat  all  railroads  as 
a  part  of  one  irnMt  whole.  npiMTtion  to  each  •  ciTlMin  territ<»ry.  or  to  nH|ulre 
all  to  meet  n|Min  a  loniniuu  basis  at  all  iK^ints.  Ashland  Fire  Brick  Co.  v. 
S.  Ry.  Co.  115   021). 
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COMMERCIAL  CONDITIONS— Cont  iniUHl. 

Due  to  Iter  natural  locution.  Portland  bus  certain  nd\'antnicefl  as  a  llTe-stock 
markt>t.  and  the  prevailing  priot^s  of  live  stiwk  are  iM)iucwh«t  lower  tbere 
than  citit's  on  the  Sound.  ThlK  condition  in  not  due  to  any  unjust  arrange- 
nieiit  of  rated,  and  it  18  not  the  function  of  the  rounnlssion  to  equnlize  com- 
ninnitl«*s  In  matters  of  this  character.  Carstenn  rackiufs  Ca  v,  O.  &  W. 
R.  R.  Co.  77  (SI). 

Additioiinl  fost  uf  o|K»ratlon  of  cunning  factory  in  Colorado  over  those  in  the 
I^^nst.  In  addition  to  hl);hcr  cost  of  construction  and  other  conimerclnl  Ct»n- 
ditions.  are  qiioHtlonH  which  nndiT  the  statute  tiie  ConinilBslnu  has  n^ 
authority  to  <*(inKlder.    Enii»Hon  Tackin;:  Co.  r.  i\  M.  Ry.  0».  2GS  (270). 

Conmiisslnn  not  ciiiiHiwcrtHl  to  renunly  dlmdvanras^'s  under  the  law.  In  so 
f:ir  <inly  as  any  undue  disiTiniluation  In  the  frel^ht-nite  adjustment  nsay 
ha\(>  aided  to  brlni;  ahoiit  the  condition  coniplaiiiitl  of  lias  the  Commlsiilon 
any  regulatluf;  authority.  Klk  (Vnient  &  Lime  (\).  r.  H.  &  O.  R.  R.  Co. 
S4   \^t\). 

Nut  within  |N>wer  of  Connnisslf»n  to  equalize  «i*oiiiimic  conditions,  or  to  place 
niic  market  In  a  iHjsiilon  to  compete  on  (K]ual  terms  with  another  as  agaiDst 
ii:itural  advantai;e.»<.  Nor  has  it  fniwer  to  n^piire  railroads.  In  the  tece  of 
varj'lng  tra<l4'  citudltions.  to  adjust  their  ratios  in  such  manner  as  to  Insure 
to  a  market  the  crmtlnuance  of  a  trade  it  has  once  enjoyed.  Baltimore 
Chamber  of  Commen-e  r.  11.  &  O.  R.  R.  Co.  WXi  (f)KXi). 

Wliili>  rniiiincn'Jal  and  indnsirial  i^onsider.itlons  often  enter  into  the  determi- 
nation of  a  reason:! hie  tran.'iiNi nation  rliarge,  it  Is  no  |4irt  of  Commission's 
duty  to  so  adjust  rates  that  husiui^s  will  or  will  not  1h'  done  at  a  particular 
I N tint.  :iii«l  tliat  is  4>>|ie<'ia11y  true  where  no  natural  advantage  Is  posscswd 
by  any  locality.     In  re  Invest itratitm  of  Rates  on  Mrats.  K'lii  ilG3). 

Defendaiils  argue  that  lark  of  prosfierlty  among  oitenitora  in  due  to  exocMilve 
comiietltlon  am«>ng  thmi.  < Granting  ilils.  It  d«ies  not  Justify  the  Imposilioa 
of  an  ex<-essive  rate,  and  such  operators  are  eutltleil  to  a  reasonable  rate 
whether  it  tiriiiL's  the  exiH*<-ted  rrlief  or  not  ami  irn*siK?c(ive  of  the  specific 
ch.-.nnels  into  wlii<h  tlie  amount  of  the  rtMluction  will  flow.  Bolleau  r.  P.  ft 
L.  K.  R.  R.  Co.  tMO   h'nVI). 

It  Is  Hot  i1h«  fund  ii Ml  of  the  Comndmlon  to  (H)uall7.e  cfmimercial  conditions 
or  to  fstahlisli  zoiif>s  of  trade  or  hriiii;  markets  into  conifit^titlon  with  each 
otiHT.     In  re  Ad\ani-es  on  Coiil  to  L:(ke  Torts.  i;4i|  Mi13). 

It  is  not  the  fiiiu'iion  of  r:ii)ri.:id''  or  of  this  (*omiiiission  to  s«i  adjust  railroad 
t^M'ilVs  that  husint^ss  will  i>r  will  not  Uv  ilone  at  a  particular  locality.  8uf- 
fern  Orain  Co.  r.  I.  C.  R.  R.  To.  17n  i  1^2). 

We  can  not  uiulert.-ike  to  <  >i^!lili>li  freii;ht  rates  which  will  Insure  production 
at  a  I  in  lilt.  Tiorida  rruit  \  V«'g*'taMe  Shlp|ient*  Trutectlve  Asao.  v.  A.  C 
L.  R.  R.  Co.  11   till. 

Rallw-iy  ni;iy  not  imi>os4>  nnri*asonahle  rate  merely  becaum*  business  of  shl|f- 
por  i<  *^'i  i»n  :itaMt-  he  can  pay  It.  R.  R.  Com.  of  Kans.  r.  A.  T.  Jk  S.  F.  Ry. 
f'o.  -loT   {4\o). 

Carriers  not  niiuind  to  e<tab]i>h  ratfs  tliat  will  guar.ini(»e  profit  to  alUp|ieff& 
R.  i:    <\.ni.  of  Kaiis.  r.  A.  T.  \  .S.  V.  Ry.  Co.  407  <41ti). 
CMMMnniTlMS. 

.Viid  phosphate.     Char.fstiin.  S.  C..  to  (;:ihiesvllle.  Kla.  31M. 

A.  ill  ph.-jliiite.     i:n-{iii-.  I.:i..  !••  \\\  P-  r..i|i».  Ark.  '2^*. 

.\>ldl:i-j  n.:i  iii:ii'  t:i>:'.     chi<-..L:o.  111.,  t«>  Tortlaiid.  <'>reg.  442. 

.^l'I'l«'s.     .•<i.  1.«»m1s  fti  Monroe.  Iji.  1*77. 

I'iirif\.     l'lii>i>t:i\.  .\riz..  !«•  \arious  other  iMnnis  in  Arliona«  216L 

liarrels.     Mew  i>r learns  I^.,  demurrage.  35S. 
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Beds,  iron.    Marion,  Ind^  to  Oakland,  OaL  27lL 

Bicycles.    Dayton  to  Chicago,  291. 

Boat  spikes.    Richmond,  Va.,  to  Knoxville,  Torn.  682. 

Brnii.    Phoenix,  Aria.,  to  Arizona  pointa,  216. 

Brick.  CJoffeyyUle  and  other  Kansas  points  to  Lewis  and  other  Iowa  points^ 
141. 

Brick.    Kentucky  and  Ohio  points  to  Birmingham,  Ala.  110. 

Brick.  Perla,  Ark.,  to  Rnston,  Monroe^  TaUnlah,  Wlnnfield,  Alexandria,  and 
Shreveport,  La.  181. 

Bridge  material,  old.    New  Orleans  to  Richnnrnd,  Va.  281. 

Brimstone.    New  York  to  Minneapolis,  106. 

Butter  and  eggs.  8t  Paul,  Minneapolis  and  Duluth  to  BoflBalo  and  Pitta- 
burgh,  388. 

Canned  goods.    Colorado  points  to  Pacific  coast,  266. 

Ciiuned  okra.    New  Orleans  to  Pittsburgh,  420. 

Ciiutaloupes.    Rocky  Ford  district,  Colorado,  to  eastern  destination,  68O1. 

Car  wheels.    Wilmington,  Del.,  to  DianiondTille^  Wya  128. 

Cattle.    Phoenix  to  Los  Angeles,  429. 

Cedar  poles.    Michigan  and  Wisconsin  to  Texas  points,  876. 

Cement.    CoflTeyville,  Kans.,  to  Spokane,  Wash.  666. 

Cement    Detroit,  Mich.,  from  New  Jersey  and  Pennvylyanla,  64. 

Cement.    Manheim,  W.  Va.,  to  C.  F.  A.  and  tnmk  line  territory,  446. 

Cement  Michigan,  Indiana,  Ohio,  and  other  points  to  Detroit,  Toledo,  and 
Sandusky,  90. 

Cement    New  Village,  N.  J.,  to  Akron,  Ohio,  862. 

Chautauqua  outfits.    Minnesota,  Iowa,  and  Missouri,  18S. 

Citrus  fruits.  Florida  producing  points  to  base  points  for  reahipment  be- 
yond, 11. 

Class  ratea    Bluefield,  W.  Va.,  from  Tarious  points,  510. 

Class  rates.    El  Pojo,  Tex.,  to  Phoenix,  Aria.  279. 

Class  rates.    Laredo,  Tex.,  from  defined  territory,  2& 

Class  rates.    Minneapolla  to  Buflblo,  Pittsburgh,  etc.  886. 

Class  rates.    Minneapolis  to  Denver,  2S0. 

Class  rates.    Reno,  Ncv.,  to  and  from,  205. 

Clara  rates.  St  Paul,  Minneapolla,  and  Dulnth  to  Bnftelo,  PlttAurithf  etc 
338. 

Class  rates.  San  Francisco  and  grouped  points  to  Portland,  Orefiy  and 
grouiied  pointa,  366. 

Class  rates.    Sioux  City,  Iowa,  to  southwestern  Minnesota,  110, 

Coal.    Coal  Creek  mines,  Tennessee^  to  August,  Qa.  288. 

Coal.    Durham  and  E>ist  Durham,  N.  C  51. 

Coal.    Gallup,  N.  Mex.,  to  Tempo  and  Meaa,  Aril.  221. 

Coal.    Ilarrisburg  field,  Illinois,  to  Chicago  and  Milwaukee,  ML 

Coal.    Pittsburgh  district  to  Lake  poria,  64a 

Coal.    Pocahontas  district.  West  Virginia,  to  Georgetown,  8.  C  144. 

Coal.    St.  Clair,  111.,  to  various  interstate  points,  89. 

Coal.    Virginia  and  Maryland  poria,  trimming  diargea,  806. 

Coal.  Walsenburg  district,  Colorado,  to  points  on  Santa  Fa,  964. 

Coal.  West  Virginia  to  Lake  porta,  604. 

Coal.    Wilderman,  111.,  to  Tariooa  interstate  points^  80l 

Coke.    Appalachla.  Va..  to  Rnak,  Tex.  274. 

Company  material    486. 
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COMMODITIES— Contlniiwl. 
('oDih'iiK'il  milk.    Civainory.  Ariz.,  to  Arizona,  Callfomla,  and  New  Mexico^ 

21 S. 
rorii.    I>e<-ntiir.  III..  iiillHiiK  lii  transit,  178. 
0»rn.    Jnplin  ^rnii]>  to  IJttlo  Uook  torritory.  422. 
Cotton.     Vicksliury;.  Miss.,  to  New  n<Nlford,  Musa.  21. 
(^ottnii   »vei}.     Arkansas.   lionlslnnn.   Mlssonrl.  and  Oklnboma  to  Memphla* 

'IVun.  KJ7,  MS. 
<'ntton  \\'uMi\    riiarlfitte,  -\.  (\,  to  Now  York,  21>3. 
('nttnnstHHl  luills.    Ijiiirlnliiirt:.  N.  i\.  to  Hlrniingham,  Ala.  4. 
fountors.    F(»rt  Scott.  Kans..  to  Meniplils,  Tenn.,  and  Lawton.  Okla.  500. 
rn'jini.    <VMK-«»nlla,  Kans..  to  Crete.  Nebr.  252. 
( Y<is.stl('s.    Ilonston  and  I^uiisville,  Miss.,  and  intermediate  points  to  Cairo, 

111.  578. 
Cnisstles.    Kansjis  City  from  varions  iK>ints.  471. 
<Yudi*  oil.     St<»y.  111.,  to  Des  Molnen  und  Ottnmwa,  Iowa,  and  Slouz  FteUflb 

S.  Dak.  VM. 
Crude  iM'trolcum  till.    Sapnlim,  Okla..  tt)  Ilnniboldt,  KanH.  3ti3. 
I>n'sMo<l  meats.     Houston.  Tex.,  to  I^ike  Clinrles.  I^i.  ATM. 
K^zizn.     Dnlnth.  .MiniuMiiN)lis.  and  St.  raul  to  HuflTaio  and  I'ittaburxb,  338. 
Kvaporat<Ml  milk.     Wblteland.  Ind..  from  all  iKtints  in  Central  Freight  AaH>- 

elation  territory.  2C1. 
Farm  wagons.    ToIihIo.  Oliio.  to  (iordo.  Ala.  4<M). 
Farm  waptns.    ToUmIo.  CUiio.  to  Smithville.  Tex.  511. 
Fertilizer  materials.     <*liarU*si<in.  S.  C.  to  < Salmis ville.  Fla.  394. 
F«'rtillzer  materials.    Itustdii.  Iji..  to  K!  Diirado.  Ark.  2.si;. 
Filing;  folflrrs.     Cbinmo.  Cinelnnati.  and  <irand  ItapidH  to  Portland.  Oref .  442. 
Fire  Itriek.    Kentucky  and  Obi(»  iNilnts  to  Hirminchaui.  Ala.  115. 
Fire  briek.    Perla.  .\rk..  to  Huston.  Monroe.  Tullulah,  WInnfleld,  AJesandrla, 

and  ShreveiNirt.  \ji.  VM. 
FlaxstHHl.     Ksniond.  S.  Dak.,  to  Miniiea|N>Ils.  340. 
1-Moiir.     <;ien  Hitler.  Kans..  to  New  Orlt*aiis.  I^.  24. 

Folders,  tiliuK.    <'bi«'ai:o.  Cinelnnati.  an<l  <Snind  Itapids  to  Portland. Orefc. 442. 
Fn'sli  meats.     Fort  Wurtli.  Dklalioma  City,  and  WidiUa  to  ail  iwlnta  of  odd- 

sumption.  KM). 
Fre'ih  meals.     Houston.  Tex.,  to  Tjike  (diaries.  I«a.  450. 
Fruit.     Hlod^ett.  Mo.,  to  St.  Josepli.  .Mo.  405. 

Fruit.     Florida  pHMluein;:  iMiinis  to  liase  |Niints  for  reshipuient  liejoiMl,  11. 
I'ruit  baskets.     Wynne.  Ark.,  to  Hi»ratio.  Ark.  2hS. 
Fuel  nil.     Sapulpa.  okla.,  to  Aeme.  Tex.  2s3. 
(:ird«'rs.     Baltimore  to  iMiints  in  .North  and  .^mth  Carolina.  407. 
CiMMrts.     Klkliart.  I  mi.,  to  I.«is  .Viiu'eles  au«i  (hi  k  land.  Cul.  570. 
<;r:iln.     r»aitim<»re.  .Md..  from  IHinoJH  and  Imlianu.  .'iSNi. 
<;rain.     lUwetleM.  W.  V:i..  fpim  rineiimaii  and  Columbus,  Ohio,  519L 
(iniln.     CtiaitiiniMipi.  Teiiii..  to  C<iliins\  ille.  Ala.  4>0. 
lira  In.     Cbifapi  froiu  various  interstate  (MiintK.  30. 
i;raiu.     iNMMtur.  III.,  transit  privili-ue.  17H. 
Cralu.     Omaha  to  .Mlanta.  i;j. 

I  in  In.     Ouiaha.  Nehr.  sii!ua  lures  in  voneliers.  140. 
CiMiii     nm:ih:i   (II  C«  III  way  and  .Mnrrlltnn.  Ark.,  milled  In  tranait  at  Uttl« 

I{iH  U.   Ark.  LMH. 
(iraiii.    St.  l^iuls.  Mo.,  and  C:iiru.  111.,  to  Piano.  Tex.,  destined  bejond.  300. 
Cniiii.     St.  I.ituis  and  ntber  Missouri  River  |MiiniH.  elerator  ailowaiiCH^ 
HardwiMNl  lunilier.    Lr»uis>  ille.  Ky..  from  aouihem  polnta. 
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Hardwood  lumber.    Michigan  to  Pacific  coast  terminals,  387. 

Hardwood  lumber.  North  Birmingham,  Ala.,  to  New  Brunswick,  N.  J.,  and 
Philadelphia,  Pa.  349. 

liny.     Chattanooga.  Tonn.,  to  Colliiisville,  Ala.  480. 

Heading  bolts.    Paducah,  Ky.,  lo  points  south,  226. 

Hoop.s,  elm.     Minimums,  432. 

Iron  articles.     Advances,  general,  486. 

Iron  articles.     Bluefleld.  W.  Va.,  from  IMttsburgh.  Pa.  519. 

Iron  bars.     St.  Ix)uis  to  Denver,  477. 

Iron  beds.     Marlon.  Ind.,  to  Oakland,  Cal.  272. 

Iron  ginltTs.     Haltiniore  to  North  and  South  Carolina  fwlnts,  467. 

Iron  wire  fencing.    Mone.ssen,  Pa.,  to  I^iwrtMicoville,  Va.  223. 

Kainit.     Huston,  L;i..  to  Kl  Dorado.  Ark.  2S(». 

LeuKHis.     Piicilic  coast  to  Atlantic  seaboard.  149. 

Live  stock.     Idaho  Jind  Oregon  jmints  to  Tacoma,  Wash.  8. 

Live  stock.     Portland,  Oreg..  to  Tacoma  and  Seattle,  Wash.  77. 

Live  stiKk.    Texas  points  to  Fort  Worth.  Oklahoma  City,  and  Wichita,  160. 

Logs.     McKenzle  and  Humboldt,  Tenn..  to  Kvansvllle,  Ind.  1. 

I>»gs.     McIx'MUs  Spur.  Ky.,  to  Ix)uisville.  45.S. 

LuinlH»r.     Dearborn.  Tex.,  to  T'pland,  Nebr.  75. 

Lumber.     Ingram,  Wis.,  to  Stevens  Point,  Wis.  255. 

Lumber.     Louisville.  Ky..  from  southern  i>oints,  239. 

Lumber.     .Michigan  to  Pacific  coast  terminals,  387. 

Lumber.     Newport  and  Johnson  City.  Tenn..  transit  privilege,  82. 

LuiuIht.  North  Birmingham,  Ala.,  to  Now  Brunswick,  N.  J.,  and  Philadel- 
phia. Pa.  349. 

Lumber.     Sumrall,  Miss.,  to  Dayton.  Ohio,  463. 

.Manila  paiH»r  tiling  fohlers.  Chicago,  (;rand  Rapids,  and  Cincinnati  to  Port* 
land.  Oreg..  442. 

iMcats.  Kurt  Worth.  Oklahoma  City,  and  Wichita  to  all  points  of  consump- 
tion, U\0. 

Merchandise.     Ejistern  destinations  to  Yuma.  Ariz.  185. 

.Milk.     Boston,  .Mass.,  from  northern  i)oints  outside  Massachu8(»tt.s,  303. 

Milk.     .Minnesota  to  Duluth,  573. 

.Mining  «ar  whe«'ls.     Wilmington.  Del.,  to  Dlamondvllle,  Wyo.  129. 

Nails.     CofTcyville.  Kans.,  to  S|»<)kane.  Wash.  5S8. 

Oats.     Hurley.  S.  Dak.,  to  Chicago.  111.  'M. 

Oil.     Sapulpa.  Okla.,  to  Acme,  Tex.  ^Xi. 

Oil.     Sapulpa.  Okla.,  to  Humboldt,  Kans.  3(S. 

Oil.  crude.  Stoy.  111.,  to  Des  .Moines  ami  ottumwa.  Iowa,  and  Sioux  Falls, 
S.   Dak.  P.M. 

Okra.  canntNl.     New  Orleans  to  Pittsburgh.  420. 

P;Mk;i;:e^.      Mininuini  cluirge.  .'J'Js. 

I'Mckini:  iHHise  products.  Fort  Worth.  Oklahoma  City,  and  Wichita,  to  all 
lM)ints  of  cnnsumptlnn.   KM). 

Packing  1j«>u<4'  ppnlucts.    Houston.  Tex.,  to  New  Orleans,  456. 

Pack iuL'  bouse  produ<*ts.     Kansas  City,  Mo.,  switching  charges,  385. 

pMckIng  hnu<e  prcHlucts.     INirtlanH.  Oreg.,  to  Tacoma  and  Seattle,  Wash.  77. 

Paper.  :i(idlng  innciiine.     Chi<-ago,  111.,  to  Portland.  Oreg.* 442. 

P:il»t'r  tiiini:  folders.  Chicago,  (Tnciunati.  and  (irand  Ilaplds  to  Portland, 
Oreg    \V2. 

Petroleum  oil.    Sapulpa.  Okla..  to  Humboldt,  Kans.  363. 

Piling.     on'L'on  to  Ciilifornia  iMiInts,  507. 

I'ineapi>les.    Florida  producing  points  to  base  poinU  for  b^ond,  11. 
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Plain  wire.    WaukeKitn.  III.,  to  Carthairp.  Mo.  618. 
Pol«^     Michigan  and  Wlm*im8in  tu  Texas  |N>lntB,  878. 
Poll's.    ()n*K«n  to  (California  iMilnts.  .'rfii. 

Piilj»  Wiutd.    Minnesota  prndiicin;;  iN»lnts  to  Superior,  WIbl  894. 
UoiiiinK  felt.    (Nitfeyvine.  Kana..  to  S|iokane,  Waab.  TkHS. 
Kooiin;:  tile.    rofrt»>'vine.  Kana..  to  Spokane.  Waah.  588, 
Salt.     Kansjis  field  to  Mi»ii»url  River.  4fi7. 
Salt.     Kansas  tieUl.s  to  Oklahoma  City,  Okla.  100. 
Scrap  iron.    New  Orleana  to  Uiclmiontl.  Va.  281. 
SiMM'p.     IMuMMiix  to  I-.OS  Aiiireles,  4'JiK 
Sheet  Iron.     Yoiniiip*town.  ohii»,  to  Monnie.  N.  C.  223. 
SlielvinK.     Fort  Seott.  Kans..  tu  Meniphia.  'IVnn..  ami  Lawton,  OklA.  890. 
Sliooks.     New  Orle.ins.  I^i..  < lemur ni^e,  3M. 
Show  eases.     Detroit.  Mieh..  to  Seattle.  Wash.  1<«. 
Spikes.     Ki«'hinoml.  Va.,  to  Knoxville.  Tenn.  5*<2. 
St:ini|i«Ml  ware.     HwfTalo.  N.  Y..  to  Paciiii*  roust  t  tormina  la,  865. 
Stave  holts.     I^iiUinih.  Ky..  to  |N»ints  south,  'SM. 
Ste»'l  :irticU»s.     .\dviin«*t's.  general.  A>4i. 
Si»*«*l  luirs.     St.  Louis  to  r»enver.  477. 

Steel  {Tirders.     Italtimore.  .Md..  to  |Kilnta  in  North  and  South  OBroliiuu  407. 
Ste«»l  plates.     St.  I^iuls  to  lN»nver.  477. 
StiM'l  sheets.     St.  I^nils  to  iNMiver.  477. 

Struetural  stiN*l   mot  falirli-ntiMl  i.     St.  Louis  to  Denver.  477. 
Suirar.     New  nrlt»:ins  Ut  (Sninn-rey.  La.  .ViS. 
Supir.     New  Orleans  to  Shiux  (Mty.  Iowa.  tjO. 
Sulphnrie  acid.     ropi^erhilU  Tenn..   to   Florida.   Georgia.   North   tod    ScMith 

Carolina,  4S8. 
Vc};i 'failles.     Florida    producing   |»oints   to   Irnse   poluCa   for   refltalpnifliit   be- 
yond. 11. 
V4>lii«l«>s.     F:ikhart.  Ind..  to  Milwaukei*.  Wis.  filG. 
Vt>Iiitli*s.     Suffolk,  Va..  to  North  ami  .Soutli  Carolina,  124. 
Vchliles.    Toh^lo.  Ohio,  (o  Ohio  Uiver  croaslmn  and  Virginia  dUei.  98. 
Wak'ons.     To!ed<i.  Ohio,  to  fSordo.  Ala.  4tiU. 

W:i;;ons.     Tole^Io.  Ohio,  to  ohii>  ICivrr  rrossln^ss  and  VlrKlnla  cities,  98. 
Wapms.     Ti»l«Mhi.  OiiJo.  to  Smiilix  llle,  Tex.  Till. 
W;iteruielons.     Hlod::«»tt.  Mo.,  to  St.  Josepli.  Mo.  405. 
W.Miennrlons.     Iloli-.mih   and    ItlmlLn'tt.    .Mo.,    to   Miuueapoili  and   SC.    I^iil. 

Minn.   i:<V 
Whrat.     I-Ninond.  S.  l»:ik..  to  Minni*a{NiIiH.  IMti. 
WIh-mi.     .Toplin  L:ronp  (••  Llttli'  ]t«M-k  1«>rrItory.  422. 
Whi-ni.     I'ho*»ni.\.  .Nrlz..  to  .\rlx«>iia  iMijnts.  "JUS. 
Wind««\v  jrlass.     l\Mn*i;i^  to  Mi>sissi|ipl  lliver  emsalnR^.  381. 
WIr.'      W;iuk«'UMn.  II!  .  t..  (\irthjmi'.  Mo.  Tiirt. 
Win*  niatirt'xt's      Marion.  Iml  .  to  Oakland.  Cal.  272. 
Ycllow-pim'  IniiitMT.     Swnirall.  .Miss.,  to  Ihiyton.  Ohio.  4113. 
rt».MMOlHTY    KATKS. 

i;:itt's  i>n   fri'>h   iii*mis  .-md   {liu'kin::  hi^usi*  pnnlm-ts  fmin  IIoiMton.  Tex.,  to 

Ijiki*  ciiMrJi's  .lid  Nfw  orUMus  hi::lier  than  chiM  nteo.     HuuMuo  E*jirktiis 

Co.    r     T    \    N     l:     l:     Co.    ATdK 
COMMON  IMUNT  ICATKS 

CiMiiplaliit   tliat  siN-tiiiM  li  of  ihf  ai-t   li«  vhdatiNl  In  not  pottlnie  iJindo.  T«U, 

in  T(>\as  ••••nmion  poini  ifrriii>ry  uoi  suataiued.     Bun  id  of  Trade  of  La  mhi^ 

Tex.,  r.  I.  &  t;.  N.  K.  K   c...  2S. 
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COMMTJTATTON  RATES. 

Complaint  for  establishment  of  commutation   tickets  which   Bhall   increase 
number  of  monthly  trips  from  50  to  62  dismissed.     Silvester  v.  City  & 
Suburban  Ry.  of  Wash.  201. 
COMPARATIVE  RATES. 

Conii)lalnant'8  contention  that  rate  on  stave  and  heading  bolts  should  not 
exceed  rate  on  logs  has  some  force,  but.  In  nbsn^nce  of  showing  of  unreason- 
ableness of  rates  on  bolts.  Conuuissiou  would  not  be  Justified  In  requiring 
reduction  of  rates  on  bolts.  Merely  showing  that  articles  are  similar, 
order  would  be  limited  to  prescribing  rate  on  bolts  not  In  excess  of  rate 
on  logs,  which  might  be  obeye<l  by  Increasing  rate  on  logs.  Paducah 
Cooi)erage  Co.  v.  N.  C.  &  St.  L.  Ry.  Co.  220  (232). 

Complainant  contends  that  the  otiicial  classification  ratings  are  unjust  and 
unreasonable  in  comparison  with  those  In  the  southern  and  western  classi- 
fications. A  comparison  of  the  ratings  In  the  different  classifications  Is 
by  no  ni*»ans  a  guide  to  the  relative  transportation  charges  unless  the  class 
rates  under  the  several  classifications  are  also  considered.  Milbum 
Wagon  Co.  r.  L.  S.  &  M.  S.  Ry.  Co.  03  (102). 

Counters  and  shelving  are  essentially  store  furniture,  and  are  as  desirable 
trafiii"  as  other  articles  in  the  classification  under  the  Item  "furniture"; 
the  tran8[>ortation  risk  and  w*rvice  are  practically  the  same,  and  they 
should  not  take  higher  rates  than  applicable  to  other  articles  of  store 
furniture  si)ecilioally  mentioned.     Ireland  &  Rollings  v.  St.  L.  &  S.  F.  R.  R. 

Co.  r>;)o  (.vji). 

In  fixing  rates  on  coniiH?titive  articles  relation  should  be  determined  on  basis 
of  difirrenre  in  cost  of  service  and  many  of  the  other  considerations  enter- 
ing into  establishment  of  nites  u]Hm  independent  or  isolated  articles  should 
t>e.  in  large  part,  eliminated.  Carstens  Packing  Co.  r.  O.  &  W.  R.  R.  Co. 
77  (SI). 

Commission,  under  amendment  to  section  1  of  1910.  giving  It  control  of 
freight  riassification.  has  jiower  to  determine  reasonableness  of  differences 
that  are  made  betw(M»n  the  rates  on  various  kinds  of  commodities.  In  re 
AdvaiKvs  on  Conl  to  Lake  Ports.  G(>4   (rrJ3). 

Rates  nn  poles  and  piling  from  various  i>olnts  In  Oregon  testations  on  defend- 
ants  liii«»  in  California  found  unreasonable  to  the  extent  they  exceeded  the 
lumlhT  rates  between  the  same  points.  California  Pole  &  Piling  Co.  t?. 
S.  P.  Co.  .''.07. 

Sulphuric  acid  is  strictly  a  raw  material  in  the  manufacture  of  fertiliser, 
and  distinctly  lower  rates  should  !>e  applied  to  Its  transportation  than 
upon  the  manufacture*!  fertilizer.  International  Agricultural  Corpora- 
tion r.  L.  &  N.  H.  R.  Co.  48.S  (403). 

SiKh  a  low  irrade  tra the  as  pulp  w<hk1  should  ordinarily  take  a  lower  rate 
than  lumber;  but  In  this  ca.sc,  the  lumber  rate  being  comi)etltlve,  the  rate 
on  wood  pulp  pres<Tib<Hl  on  the  lumber-rate  basis.  Wisconsin  Pulp  Wood 
Co.  r.  (;.  N.  Hy.  Co.  r>04   (,%0.')). 

Sh<^»t  Iron  and  iron  wire  fencing  compared  with  boiler  Iron,  bridge  Iron,  tank 
iron,  wheels,  and  st<N»l  and  iron  wire,  and  no  sufficient  analogy  found  to 
justify  grouping  them.     Heath  Hardware  Co.  v.  P.  R.  R.  Co.  223  (225). 

Bl<yclcs  are  no  longer  luxuries  but  commercial  necessities.  Comparisons 
shonld  not  be  made  between  thein  and  motor  boats,  canoes,  etc.,  but  rather 
with  other  articles.  Davis  Sewing  Machine  Co.  v.  P.  C  C.  &  St.  L.  Ry. 
Co.  291. 
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**K(riI  pai>or  for  adding  uinrbiiioR"  found  to  be,  fnim  transportation  stand- 

I)olnt.  the  8iinic»  :i8  "check  i»aiter  for  onsh  rogintrrs,'*  and  entitled  to  aama 

rate.     (Jill  Co.  r.  O.  R.  R.  &  N.  Co.  442  U45). 
Evnporateil   milk,  cannod.  coiuimred   with  other  canned  goods  and  foimd, 

iu  view  of  the  circnnistniices,  to  be  entitled  to  the  same  rates.    Whlteland 

CaiiMiim  Co.  r.  r.  C.  C.  &  St.  h.  Ry.  Co.  281. 
In  111  and  steel  bars  and  certain  steel  pnKluctR  compared  with  certain  spe- 

I'ilic   rate.<(  on   f»tlicr  iron   and   steel   products  b<*tween   the  same  polnta^ 

Viih-.in  Iron  Works  r.  A.  T.  &  S.  F.  Ry.  Co.  477  (47S>. 
Kvitlcnro  lirld  to  sustain  claim  that  niinin{;-car  whetHn  should  take  no  blisher 

r:it«*  than  "skips."  of  wtiich  thej-  are  u  part.    Diamond  Coal  ft  Coke  Co.  r. 

n.  iN:  iK   n.   R.  Cn.    I'Jt*. 

rpnii  tlic  facts  (if  this  i:is(>  carriers  ordered  to  maintain  mt(*s  on  hardwood 

IuuiImt  nnt  more  tli.in  l!  cents  lil^rher  tliau  on  3'ello\v-pine  lumber.    Mcl^ean 

Lumiier  (\>.  r.  L.  &  N.   R.  R.  Co.  .*«(». 
Manila   paper  filing;  folders  ciinpan^il  with  "  nianlla  tny;  bonni**  and  found 

entitltil    to   ra(t*s    If^wer   than   at    pres<Mit   applio«l   to   them.    Gill   Go.    r. 

O.  R.  R.  &  X.  Co.  442. 
Rati's  on  cros^iiM'S  slionid   not  ex<'e<>d   rates  on  rouph  Inmlter  of  same  de- 
scription.    SwltziT  Liinib4T  Co.  r.  A.  &  M.  R.  R.  Co.  471  (475). 
Cotton  waste  <onipanHl  with  coiti'ii  pxttls  and  held  entitleil  to  a  lower  rate. 

South  AilaiMic  \V:isn.  Co.  i\  S.  Ry.  Co.  '»Xi. 
Com  of  traiis|M>riaiiMii  in  cnse  of  live  st(H>k  and  prorlncts  of  live  Stock  Is  ap- 

|iroxiniatcIy  the  sjinie.     Car^tcns  rarkiiiu  Co.  r.  O.  &  \V.  R.  R.  Co.  77  <81>. 
Canne<i  jn^as  shoulil   take  s.-ime  rate  a4  canntnl  goods  of  general  miztnre. 

Knipson  I'ackinjr  <'o.  r.  C.  M.  Ry.  Co.  2t'iS. 
Snlplinrlc  acid  ctinipare<l   with   phos[ihate  rock.     Internationa]  Agrlcnltnral 

Cori>oratlon  v,  L.  &  N.  R.  R.  Co.  4ss  iVXU. 
Snlphiiri<*  add  (*om[>ared  with  pyrites.     International  Agricultural  Ooropra- 

tion  r.  1..  A:  N.  R.  R.  Co.  4*<^  (4W). 
Rates  on  milk  should  be  lower  than  on  cream.     Rridjseinan-Rnssel  Oa  v, 

G.  N.  i:.\p.  Co.  Tm^. 
Low^rade  tire  brick  comitareil  with  common  building  brick.     Atriilnsoo  v. 

St.  L.  I.  M.  &  S.  Ry.  Co.  im. 
Rate's  on  fruit  l»asUe:s  cniiip:!rt*d  with  rates  on  lumber.    Wells-Higman  On.  v. 

St.  L.  I.  .M.  \  S.   i:y.  Co.  2vS. 
lUites  on  cellar  {Miirs  shonlil  not  e.\ce«>«i  rate  on  lumber.    National  Pole  Go.  e. 

i\    St.    p.    M.    iNl    O.    Ry.    Co.   :{7v 

CnMPKTITloN.     .s,,   ri/.«i  \V.\ti  ij  roiii'i  riTioN. 

If  carriers  attempt  ?•■  rely  iiinui  coiniK^titlon  as  a  Jus'lflratlon  for  a  dls- 
criiiiinati»ry  :iil.iu<*tnM  tm  of  nites.  they  must  show  not  only  the  fkct  but  the 
reasiin  f^r  it.  If  there  is  no  n*asoa  oiit.«Ide  the  mere  wblm  of  their  tnflte 
m:Mi:rjor<.  ilicii  The  roa<ls  mirst  t>e:ir  the  burden  of  the  poor  conpnoy  la 
wtiieii  th«>y  tind  them^eI\i>H  nt  coniiK>(itive  points.  Suffem  Grain  Ooi  «. 
I    r.  R.  R.  Co.  17**  1 1*^1). 

CMMrLAI.VT. 

In  licfilimr  with  (vrfain  i-la^is  rates  aiipMcable  to  specific  kinds  of  a 
miHlity  from  m  parti>-'i!ar  locality.  Coinmiicslon  «*an  not  determine 
rates  are  re:isonnbIe  fur  the  tnins[NirtMtion  of  other  commodllles  tmm  the 
sjiine  iM'ilit  iir  iif  tiie  sjime  iiimm'Hlity  from  other  fMilnts,  bat  su^  qoestloas 
must  tie  deterniim^d  lit  o-her  pr^u'eiNlingv.  Milburu  Wagon  On.  e.  Lb  S.  A 
M.  S.  Ry.  Co.  03  (101). 
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G0MPLAINT-O>ntliiued. 

If  rates  complained  of  are  shown  by  the  record  to  be  unreasonable  or  dis- 
criminatory, It  is  duty  of  Oommlsslon  to  so  find,  even  though  sudi  finding 
may  not  give  relief  to  full  extent  desired  by  complainants.    Ohattanooga 
Feed  Go.  i?.  A.  G.  B.  B.  B.  Go.  480  (486). 
OONCURBBNCB. 

Where  an  Initial  line  publishes  and  maintains  one  Joint  tariff,  which  is  not 
properly  concurred  in  by  its  connections,  and  at  the  same  time  another  Joint 
tariff  naming  higher  rates  and  properly  concurred  in,  the  latt«r  tariff  If 
the  legal  one  and  must  be  applied.  Kenedy  kOo,  v,  BLJm  S.  W.  By.  Go. 
277. 

Initial  line  publishing  Joint  rate  lower  than  combination  without  securing 
connection's  concurrences  must  nevertheless  protect  such  rate  to  a^  shipper 
who  made  a  contract  based  on  the  lower  rate.  De  Gamp  Bros,  ft  Yule 
Iron,  Goal  ft  Goke  Go.  v.  V.  ft  8.  W.  By.  Go.  274. 

Initial  line  publishing  what  purports  to  be  a  Joint  tariff,  but  which  Is  not  a 
legal  tariff  because  not  concurred  in  by  connections,  is  liable  In  damages 
for  whatever  amount  shipper  suffers.  Edison  Portland  Gement  Go.  i^. 
D.  L.  ft  W.  R.  B  Go.  882. 

A  Joint  rate  over  several  lines  not  concurred  in  by  such  connecting  lines  Is  In 
direct  contravention  of  the  rules  of  the  Commission  made  under  section  8. 
De  Camp  Bros,  ft  Tule  Iron,  Goal  ft  Goke  Co.  v.  V.  ft  8.  W.  By.  Go.  274  (278). 
CONFLICTING  BATES. 

Conference  Buling  No.  239,  entitling  shipper  to  benefit  of  lower  oonfllctp 
ing  rates,  followed.  Ireland  ft  Boilings  v.  StL.ft8.F.  BB.C0.  680 
(592). 

Where  conflicting  rules  which  affect  the  rate  are  published  effectlra  on  the 
same  date  in  separate  tariffs  by  the  same  carrier,  the  rule  which  will  re- 
sult in  the  application  of  lower  rates  Is  one  which  Is  lawfully  applicable 
to  traffic  to  which  such  rules  apply.  Badenoch  Go.  v.  GL  ft  N.  W.  By. 
Co.  86. 
CONSTBUCTION  OF  TABIFF. 

Southern  classification  construed,  and  held  that  farm  wagons  were  properly 
rated  as  8ixth-cla»  freight  and  did  not  come  within  the  exception  In  fSTor 
of  ''agricultural  implements,"  in  whidi  were  Included  tBrm  wagons  and 
other  articles  taking  a  mixed  carload  rate.  Mllbum  Wagon  Go.  «.  Ik  8b 
ft  M.  S.  By.  Co.  460. 
G0N8TBU0TIVB  MILEAGE. 

In  the  division  of  rates  between  rail  and  water  carriers,  one  land  mlto  la 
constructively  reckoned  as  equivalent  to  two  nautical  miles  north  of  Gaps 
Hatteras,  while  to  the  south  of  the  Cnpe  one  land  mile  Is  equal  to  three 
nautical  miles.    South  Atlantic  Waste  Co.  t^.  8.  By.  Go.  298L 

In  the  adjustment  of  interline  accounts  between  carriers  an  expensive  Mdg» 
is  ordinarily  considered  as  constructive  mileage  and  the  division  of  Joint 
rates  made  upon  that  basis.    Norman  Lumber  Go.  «.  L^  ft  N.  B.  R  Oou 
239  (247). 
CONTRACTS. 

Unpublished  agreement  between  shipper  and  carrier  can  not  be  baata  of 
award  of  damages  by  Commimlon.  Commission  has  no  authority  to 
administer  a  remedy  in  applications  for  relief  baaed  solely  upon  a  con- 
tractual relationship  between  the  parties,  and  whatever  may  be  tiM  rights 
and  equities  of  the  parties  in  the  courts,  Ooqanlaslott  ean  only  award 
damages  where  there  has  been  a  violation  of  the  act  to  rsgnlata 
Wood-Mosaic  Flooring  ft  Lumbar  Oo.«.UftH.B.B»OoL  4BB  (4B9), 
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CONTRACTS— Continued. 

Power  of  ConuulsMion  to  require  switch  connection  not  foanded  apon  any 
contmr'tual  roIatiunHhip  existing  between  carriers  and  those  entitled  to 
Inxuke  tho  lM*iii't1t  of  the  statute,  nud  Commission  Is  without  Jurisdiction  to 
conii)el  defendant  to  spet^iflcally  pi*rforni  n  contract  in  respect  thereto  or  to 
award  daniajres  for  the  breach  thereof.    Italston  Towuslte  Go.  o.  U.  P.  Bj. 

Contract  with  respect  of  spotting  cars  at  plant  of  complainant  constmed.  and 
y/f  M  that,  it  being  optional  for  complainant  to  break  It,  It  should  do  so 
iH'fnro  it  can  complain  tliat  It  Is  unjustly  discriminated  against    Alan 
Wood  Iron  &  Steel  Co.  r.  P.  R.  R  Co.  540. 
Cf)ST  OF  SERVICE. 

It  l.s  not  beyond  range  of  poFsibility  to  approximate  the  cost  of  carrying 
frtM^ht  as  distin^uisliod  fri»m  iiawu^ngorR  over  a  certain  dlrlslon  or  eren 
tho  carrying  of  a  oortnln  kind  of  freight  when  this  constitutes  a  large  por- 
tion of  a  oarrior'.<9  tr.-tflic  over  such  division.  Certainly  for  purposes  of  com- 
imrison  such  cost  figures  could  he  ascertained  upon  any  road  by  the  settling 
of  a  few  questions  by  this  Commission,  or  between  the  carriers  themaelvca. 
In  ro  Advanivs  on  Coal  to  Lake  Ports,  604  (615). 

In  the  end  th«*rp  must  be  a  relation  between  the  cost  of  service  and  ctaargv 
to  tilt'  public*  for  that  service.  If  character  of  service  i>erformed  Is  changed 
by  pill) lie  mandate  so  as  to  increase  expense  of  performing  the  service. 
then  the  public  must  pay  for  its  performance.  It  is  therefore  In  tlie  public 
interest  that  every  tninsiwrtation  s(Tvi(>e  should  be  performed  by  the  most 
(*<onomic:iI  method.     Albree  r.  B.  &  .M.  R.  R.  308  (316). 

Costs  do  not  detcrmino  ratt^s;  yet  most  rates  have  within  them  as  a  conatlto- 
cnt  the  oleuiimt  of  cost.  Cost  is  generally  an  Important  element  In  arrlTtng 
at  a  Judgment  with  respect  to  a  rate.  What  weight  shall  be  given  to  that 
element  as  com|iared  with  all  the  other  elements  entering  Into  a  particular 
rate  is  a  matter  to  lie  decided  in  each  individual  case.  BoUeau  r.  P.  Jk  I*  & 
U.  U.  ro.  OIO  (652). 

In  tixing  nites  on  c<>mi>etitive  articles  relation  should  be  determined  on  baila 
of  diflfereiK^e  in  cost  of  si*rvice.  and  many  of  the  otiier  conalderadons  cntar- 
lii;:  ii]t<»  establishment  of  rates  u]N)u  indepenilent  or  1  Agisted  articles  aboald 
Im*  in  large  part  eliminated.  Carstens  Packing  Co.  o.  O.  Jk  W.  R.  B.  Oql 
77  i81). 

A  definite  and  uniform  allotment  of  funds  from  the  charga  Impoasd  for  tbo 
movement  of  each  character  of  traffic  to  provide  for  Intarest,  dlvldeiid«i 
and  surplus  is  not  proi>er  or  justifiable,  for  the  plain  reason  that  It  cntlrsly 
abrogates  all  classitii*ation.    In  re  Advances  on  Coal  to  Lake  Pocta.  6M 

There  is  no  flexible  limit  of  Judgment  If  all  rates  mnst  be  apoo  a  tevd  oC 
(X)st.  and  out  of  every  dollar  |iatd  to  the  carrier  must  eome  a  llzad  amoont 
of  return  for  capital  invest e<l.  In  re  Advances  on  Coal  to  Lako  FortiL  6M 
(624). 
Cost  of  tnins|i«>rtation  in  i*ase  of  live  stock  and  products  of  Uvo  stock  Is 
apprf>ximately  the  s:ime.    Carstens  Packing  Co.  r.  O.  Jk  W.  R.  R.  Go.  77  (SI), 

Approximate  cost  of  handling  small  shipments  ascertaliiad.    Is  rt  Bstss  Cor 
Single  Packatres.  etc.  32S. 
CRIMI.NAL  I^\W. 

It  is  as  unlawful  for  carrier  to  overcharge  shipper  as  to  glTS 
Inal  pniset^iitiiins  will  follow  if  overcharges  are  not  pronpCly 
admittedly  due.    IntersUte  Grain  Co.  v.  C  4  N.  W.  Bj.  Ool  ti  (W). 
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DAMAGES. 

Unpublished  agreement  between  shipper  and  carrier  can  not  be  basis  of  award 
of  damages  by  Ck)mmission.  Ck)mmission  has  no  authority  to  administer  a 
remedy  in  applications  for  relief  based  solely  upon  a  contractual  relation 
ship  between  the  parties,  and  whatever  may  be  the  rights  and  equities  of  the 
parties  in  the  courts,  the  Commission  can  award  damages  only  where  there 
has  been  a  violation  of  the  act.  Wood-Mosaic  Flooring  &  Lumber  CJo.  t;. 
L.  &  N.  R.  R.  Co.  458  (451)). 

Carrier  published  Joint  tariff  showing  it  could  make  delivery  on  track  of 
c.irrier  from  whom  it  had  not  obtainetl  concurrences.  Consignee  paid 
(Irayage  charges  on  shipment,  which  connecting  line  refused  to  deliver  with- 
out payment  of  switching  charges.  Held,  such  drayage  charges  constitute 
measure  of  damage.  Edison  Portland  Cement  Co.  v.  D.  L.  &  W.  R.  R. 
C^o.  382. 

C()mplaint  as  flle<l  did  not  ask  reparation;  but  at  hearing  inquest  for  leave 
to  amend  in  that  resfKHt  was  noted  in  the  record.  Request  not  having  been 
followed  l)y  an  amendment,  and  there  being  no  evidence  touching  spcciflc 
shipments,  that  feature  of  case  not  considered.  Atchinson  v.  St  L.  I.  M.  & 
S.  Hy.  Co.  lai. 

The  law  contcinpl.itcs  that  an  award  of  damages  shall  be  made  to  the  person 
actually  daniageil.  Where  the  complainant  does  not  api)ear  to  have  suf- 
fere<l  any  injury,  having  no  legal  interest  in  an  overcharge,  the  Commission 
can  make  no  award  of  reparation.  Lamb,  McGregor  &  Co.  v.  C.  &  N.  W. 
Ry.  Co.  340. 

Petition  for  damages  arising  out  of  embargo  against  cars  going  to  points  on 
connecting  lines  (ieni«»(l  for  the  reason  that  it  was  not  shown  with  any 
<lenniteness  that  complainant  suffered  damage.  Missouri  &  Illinois  Coal 
Co.  r.  I.  (\  U.  U.  Co.  31)  (5<)). 

Pefense  to  claim  of  dam;iges  was  that  plaintiff  did  not  come  before  Commis- 
sion with  eleaii  hands.  If  the  fact  were  so,  conclusion  might  be  that  no 
damages  could  be  awarde<l.  but.  after  considering  the  facts.  Commission 
<lecidiMl  that  claim  was  not  vitiated.     Sun  Co.  v.  I.  S.  R.  R.  Co.  104  (199). 

There  l)elng  some  confusion  in  the  record  as  to  who  paid  the  freight  charges, 
rusQ  lield  oi>en  for  plaintiff  to  prove  its  interest.  Wisconsin  Pulp  Wood 
Cn.  V.  (;.  N.  Ky.  Co.  51)4. 

Where,  in  former  oi>ini<m.  shipper  and  carrier  left  to  agree  upon  amount  of 
damag«'S.  and  they  fail.  Commission  will  make  award.  Spiegle  &  Co.  v, 
S.  liy.  Co.  SL\ 

In  view  of  vcduntary  reiluctions,  no  damages  awarded.  Memphis  Freight 
Bureau  v.  St.  L.  S.  W.  Ky.  Co.  5^57  (539). 

I)amnges  aw.irdcNl  on  shipments  made  under  a  higher  rate  than  that  applied 
at  presiMit  and  maintained  for  two  years.  Acme  Cement  Plaster  Co.  v.  St.  L. 
&  S.  F.  R.  U.  Co.  2S3. 

Conmiission  menhniit  paid  charges  and  charged  up  against  consignor.  Held, 
not  iMititliHl  to  da  magics  for  overcharge.  I>amb,  McGregor  &  Co.  v.  C.  &  N. 
W.  Hy.  Co.  :U0. 

Hates  fouml  discriminatory,  but  damages  denied.  Memphis  Freight  Bureau  v. 
St.  L.  I.  .M.  \  S.  Hy.  Co.  54S. 

Comndssion  can  oidy  awnrd  dam;iges  measunible  by  difference  in  ratea.  Sun 
Co.  r.  I.  S.  H.  H.  ('<►.  IIM   (  11»H). 

Liability  of  carrier  for  <iamaL'es  resulting  from  misroutlng.  Ludowicl-Celadon 
Co.  V.  M.  C.  H.  H.  Co.  5HS. 

Measure  of  damages  for  misroutlng  shipment  billed  to  conaigiiee  carrier.  Id 
re  Transi>ortatit»n  <»f  Comimny  Material*  439  (441). 
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DKLIVKRY. 
Kefiisiii  to  deliver  without  imyiiiont  of  ftwltrhlni?  chnrf^cii.     EdiRon  Portland 
Cemont  Co.  r.  Ii.  L.  &  W.  K.  U.  Co.  3Mi. 

K<MiiiiroiiioiU  of  carrier  that,  to  l»o  eniltletl  to  lieiiefit  of  arerafce  plan,  tNind 
HlKMild  l»e  extriitrtl  contain  in;;  clause  siipulntlnt;  that  no  notice  was  to  be 
^iven  Hurety  of  ih'fanlt  of  principal,  not  found  unreaHonable,  and  deniur- 
ru.i;o  cli:ir;:cs  accruing  <lnrin);  |K*ritM!  of  nef;otiati(»n8  about  enterlnic  into 
a;;recnient  held  lo  have  been  lawfully  Iniiiosed.  Washhum-Croaby  Milling 
(\).  r.  S.  Ky,  Co.  4r..-. 

L.ir^e  nnnilM^r  of  cars  lidd  ontsiile  private  HidHmck  awn  1  tins  delivery*,  due 
to  coniTtJTiinnnt  hnvin;:  moro  business  than  facilltit's  lo  liandle  it.  doen  not 
i-onstitutt*  a  "hiMicliin;;  in  transit  "  by  the  delivering  line    Brooklyn  Coop- 
erate Co.  r.  r.  C.  It.  IC.  Co.  3r»s. 
DIM-'F.IIKNTIAL. 

On  pa  civ  inf;- house  products  and  fresh  inents  from  Fort  Worth.  Dklahoma 
Cit.v.  and  Wichita.  Couunissinn  prescribed  certain  dirTerentialH  an  between 
ctmiiK'thn;  paclvinK-house  centers.  lu  re  Invt^tlpitlou  of  Hates  on  Meata, 
\m  1171). 

inscLosruK  or  siiirpKirs  imsinkss. 

<'arrier  providcil  iliat  if  refri;;eratlou  was  desinM  by  percan  shippem  of 
uiiilv.  iliey  shun  Id  deliver  their  mns  to  l«*iis«*ii-(*ur  shipiiem,  wbo  would 
ch:iri:e  re^nlar  iH*r-can  rates  ami  a  stat<*d  Icln^  price.  ThiH  requirement  la 
unlawful  in  view  f»f  tiie  rtn-ent  addition  to  sivihin  ir»  of  tbe  act  wblcta 
ni:i);es  it  unlawful  fi>r  a  carrier  to  discl4»s4»  to  ime  shipiier  anotlier's  boal- 
ne.sH  se<n'ts.     Alltre**  r.  P..  &  M.  U.  K.  i;««  <3LMK 

New  provision  of  art  dearly  indicates  intent  u|Nin  i>iirt  of  Conin^va  to  eecure 
to  every  siiip|H*r  iiiiMiuniiy  from  a  distln-cure  nf  his  busluesa  at  tbe  bands 
i>f  a  coninmii  carrii-r.     AMiree  r.  It.  ^c  M.  it.  It.  .'id.*)  {H'2\), 
IHSCKIMINATION.     .<*r  n/xo  raiJKKKMi:.  ' 

Considering  Klexatur  Allowance  cuses  nf  Supreme  Ctuirt  to;;etber,  Com- 
ndssiiMi  conclndes  tliat  it  was  Intention  of  Supreme  Court  to  bold  tn^t 
whatever  uii^ht  be  the  ivise  if  railntad  t<aw  dt  to  cimflne  ita  payment  to 
elevation  actually  refpiind  in  transiHtrtation  of  pruin.  It  must,  wben  it 
makes  this  allnuniire  to  nne  elevator  under  Huch  clrcumBtancea  aa  to  gtve 
that  elevator  p^ynit^nt  fi»r  cnmmercial  elevation,  extend  tbe  raiue  prlTilCBe 
to  all  of  Iter  «*!e\:itMrs  similarly  situaie«l.  Traffic  Hurenn.  etc.,  of  St.  Loola 
r.  C.  II.  \  ii.  \l.  U.  r...  4!m;. 

A  r.-illrtiad  h.-o  n<i  riulit.  under  the  jtrett^xt  of  a  transfer  wbieb  It  doca  not 
reipiire.  to  fiir:i[<h  a  L'rain  de.iler  cnniniiTclal  elevation,  4»r.  wbat  amounta 
to  (he  Sit  me  tiiiuL'.  tn  pay  :in  eirvami  ailMwunf*e  for  the  commercial  elera- 
titin  iif  his  ;:rain:  and  if  it  d<*es  >••.  it  must  ucit>ni  the  sauie  |iri%'ileicif  iir 
HKilie  the  s:inie  pavMiei.t  tn  other  persiiiis  aiid  at  otber  imtntai  Trafle 
lliireaii.  el.-.,  nf  St.  Ij*\\\>  r.  C.  It.  &  g.  l{.  H.  Co.  4iai. 

Ali<'i>i|  tii'ii  of  >witi'tili.:j  •Ii.'irji-N  nil  f:irs  ciMi(:iinlm;  U*sh  ilian-carlcMid  fk^djcbt* 
in  l"is  of  i:.iMHi  piiiiiiils  iir  n!"ri\  rei-iMMii  fnun  coniiivtina  carriers  wltbin 
.^wiii-liinL'  limits.  iir>iii.ft|  tn  c.irr«T's  frei;:ht  htiusea  or  wareboaaea  and 
iIm'^i'i*  til  p«>i!:tN  nil  iIh  !iiir,  liut  ri*fu*«ini;  (••  :ib<iirt>  Mi*.*b  aw  itching  ctMr^ea 
nM  'ars  handli'd  ttip>ii;!li  its  irain  yanls.  cunsiitutea  an  unjuat  dlaerUBliia- 
ii..n.    swifi  \  r...  r.  M.  jv  icy  r.i  :>,-,. 

TiitTc  can  Ih'  nn  di^i-riiiiih:M'-in  Jirainst  I'lniplalnant.  wbo  doea  not  ahip  over 
•!•  fi'TidiiMN  lii;c.  Ims  :iMM'  di-fi'mhiiit  maintaliiH  n  low  inland  propoitiOBAl 
rale  on  inipiiiteil  su^ar.  In  re  Uaies.  etc.,  of  tbe  LouiaUuia  9y.  A  Nst. 
Co.  5i>S  {ZtiVi). 
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DISCRIMINATION— Continued. 

Ordor  that  rate  on  stave  and  lioadinp  bolts  should  not  exceed  that  on  logs 
might  be  complied  with  by  raisint:  logs  as  by  reducing  bolts.  Paducah 
Cooperage  Co.  v.  N.  C.  &  St.  L.  Ry.  Co.  226  (232). 

Rate  on  plain  wire  entering  Into  manufacture  of  spring  beds  should  take 
lower  rate  ihan  spring  beds.     Leggett  &  Piatt  Spring  Bed  &  Mfg.  Co.  v. 
M.  P.  Ry.  Co.  513. 
DISTANCE. 

Defendant.^  contend  that  so  long  as  rates  from  farther  distance  points  were 
greater  in  the  ngirregnte  than  tlmse  from  shorter  distimce  points  no  cluiu) 
of  disirimination  could  arise.  With  this  the  Commission  can  not  agree. 
FolhmcHl  to  its  logical  conclusion,  carriers  would  have  the  right  to  com- 
pletely nullify  distance  and  give  8hii)pers  far  reinoveil  from  consuming 
markets  absolute  control  of  prices  in  such  markets  as  against  shippers 
located  nearer  thereto.  Elk  Cement  &  Lime  Co.  i;.  B  &  O.  R.  R.  Co. 
84  (SS). 

Conunission  does  not  hold  that  rates  beyond  a  common  junction  point  from 
diflerent  iH)ints  of  origin  must  in  every  case  increase  in  equal  ratio,  regard- 
less of  relative  distances  and  other  possible  material  considerations,  but  a 
sui)stantiMl  disparity  in  this  reiranl  impoM»s  upon  carriers  the  burden  of 
justitication  l>y  sliowing  a  dissimilarity  of  condltons  from  the  favored  sec- 
tion.   Alpha  Portland  (Vment  Co.  r.  H.  &  O.  R.  R.  Co.  446  (450). 

Fact  that  tonnnge  out  of  Twin  Cities  southward  is  heavier  than  that  of  Slonx 
City  northward  was  strongly  urged  in  justification  of  h  lower  rate,  but 
under  the  circumstances  of  this  case  it  would  not  suffice  to  overcome  the 
firmly  established  principle  of  applying  equal  rates  for  equal  distances 
under  similar  operating  conditions,  no  substantial  dissimilarity  In  this 
resiKvt  having  b(^n  shown.  Sioux  City  Connnerclal  Club  v.  C.  &  N.  W. 
Hy.  Co.  112  (114). 

It  is  a  rule  too  well  .scuttled  to  uchhI  dis<'ussion  that  as  distance  increases  the 
rat(»  per  ton  per  mile  d«M*reases,  and  merely  because  a  greater  distance 
IMjjnt  has  a  lower  nite  per  ton  ihm*  mile  than  a  shorter  distJince  iM)lnt  dis- 
crimination does  not  ne<'essarily  result.  Elk  Cement  &  Lime  Co.  v.  B.  & 
O.  R.  R.  Co.  S4   (SS). 

Average  haul  (»f  lemons  from  California  producing  iH>ints  one  of  most  Impor- 
tant transi)ortatlon  considerations  entering  into  reasonableness  of  rate 
when  c<»m|)antl  with  average  haul  of  onmgi's.  Arlington  Heights  Fruit 
Exchange  v.  S.  P.  Co.  MU   M.VJ). 

Why  rates  over  for  the  most  part  an  ldentl<-:il  route  and  for  almost  exactly 
the  sjune  distanci*  should  difler  l>y  one-eighth  rtH]ulres  some  explanation. 
Hlnefield  ShipiHTs'  As.**<».  r.  N.  &  W.  Hy.  Co.  519  (528). 

Hapld  inrr«'Mse  of  rates  ns  iH>int  of  prodnrtion  is  removed  fn»m  base  points 
prcMMits  :in  anomaly  in  njte  making  which  calls  for  exphinatlon.     Florida 
Fruit  &  Net'ctabli'  Shippers'  ProtiMtive  Ass^».  v.  A.  C.  L.  R.  R.  Co.  11   (17). 
DISTA.XCE  SCALE. 

While  we  ought  to  consiilfr  g^'ueifil  efTri't  u|mui  reveTiues  of  carriers  by  estah- 
lislnn«'nt  of  nniform-distjuHo  sc'.ih'.  mere  fact  that  some  i>artlcular  rate 
wnuld  he  souH'wliMt  advaneiil  or  nMluctnl  In  comparison  with  other  rates 
Is  nn  valid  obJiHilou  to  that  course.  Florida  Fruit  &  Vegetable  Sblpi>er8* 
Prf>t»Htlve  As.so.  r.  A  C.  L.  R.  U.  Co.  11  (16). 
DISTlRPANi'E  OF  Al  UFSTMENT. 

The  fa«t  that  ndiMtioii  of  an  unreas<»nable  rate  or  the  correction  of  an  unjust 
dlscrimln.iilon  will  nnpiire  HHlnrtions  or  corrections  at  other  points  can 
not  be  acrepteti  as  a  valid  d<*fense  of  an  unreasonable  rate  or  an  unjust 
discrimination.    MUbum  Wagon  Co.  v.  L.  S.  &  H.  8.  Ry.  Co.  d3  (101). 
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DISTT'RBANCE  OF  ADJUSTMENT— Continued. 

ICatcs  coiuiiliiined  of  wore  adjust od  wlcb  reference  to  rateB  to  other  polntm 
and  fact  that  change  would  disturb  entire  adjUHtmcnt  Is  one  of  matters 
entitled  to  careful  consideration  Cbattauo(»|ui  Fei>d  Co.  v.  A.  G.  8.  R.  R. 
Co.  4S0  (4H4). 

JuKtice  should  not  be  doniM  complainant  t>ecaufle  to  fcrunt  It  will  neceflaltatf- 
ji  cbanRO  elsewlien*.     Kipiality  can  not  1h*  withlield  because  It  Ih  or  will 
I»e  obJo«'te<l  to  by  other  carriers  or  Hhliii>eni.    Milbum  Wagon  Co.  v.  L.  8.  & 
M.  S.  Ky.  Co.  m  (KHi). 
DIVIDENDS. 

A  d«'l1nite  and  uniform  allotment  of  funds  from  the  charge  imiMiS4'«l  for  the 
movement  of  eadi  character  of  trafllr  to  provide  for  Interest,  dividends. 
and  surplus  Is  n«>t  [)rn|M>r  or  Justitialtie.  for  the  plain  reason  that  It  entirely 
abnegates  all  clnssitlcatlon.     In  re  Advances  on  (^oal  to  Lake  Poris,  60I 

DIVISION. 

It  has  often  Imhm)  K:iid  by  tlie  rommlsslon  that  the  law  has  no  concern  with 
dixision  of  rates  which  rarriers  make  by  afrreenient  with  each  other;  but 
this  prim-iple  has  very  di^'idinl  limitations.  If  rallnmd  Is  a  shipper,  or  Is 
owned  by  ii  sliipiK*r.  or  is  mi  link<*<l  up  with  a  shlpiwr  tluit  a  division  of  n 
rate  means  a  rel>ate  or  a  discrimination  in  favor  of  or  an  advantage  to 
sliipiKT.  th**  (Nimmission  m:iy  |)ro|H.'rIy  l(Mik  into  the  nature  of  the  service 
which  the  carrier  islvvH  and  the  division  which  It  receives.  In  re  DIvUiona 
of  J(»int  Kati'H  on  ronj.  .M   (.'i.'*). 

No  reason  to  s:iy  iliat  Joint  rate  to  HufTalo,  Ion;;  effective  and  practically 
admit te<1  tf>  !»«•  riMismnible.  slioiild  now  l»e  lncr<*as«Nl  because  of  loss  of 
re>enue  to  one  **{  i*nrriers.  not  on  trntDc  to  that  iiolnt  liut  by  reaunn  iif 
interline  division  nf  sncli  Jnint  rate  when  us«*d  as  a  factor  In  constructing 
a  combinntion  to  New  York.     In  re  Advance  In  Class  Rates.  338  (340). 

Wiierever  an  abnormal  di\isii>n  is  ailowinl  to  a  railroad  which  Is  tied  up  with 
an  industry  tlicrr  results  :ii(  lndKr«M*t  and  hidib*n  n'bate  to  a  shlpfier  because 
of  his  ownership  <if  th«'  mi  I  mad.  In  n*  Divisions  of  Joint  Ratea  on  Coal. 
Til    i.Vi). 

Com  I 'a  r  I  sons  of  divisions  mi-jviNl  by  cjirriers  may  be  «-nnsldereil  In  ronner- 
tliin  with  ittlier  evidence  in  ib'tcrniinin:;  the  rfiiHonabb^neas  of  a  partlruhir 
rate.     Lindsay  Hms.  r.  L.  S.  ^  M.  S.  Ky.  Ti*.  ."ilO     I.M7K 

Sliippcrs  may  not  Im m|<«>II«-<l  In  wa't  inilciiiiiti'ly  for  rensiMiable  raten  which 

arc  wiililicld  iMN-ansr  of  inaMliiy  nf  carriers  to  ajzrei^  as  to  hi»w  they  will 
ili\idc  t)i«>  eaniiiMjs.     Millnini  Wapui  <'o.  r.  h.  S.  &  .M.  S.  Ry.  Co.  118  tlOOl. 

The  iirop"i'ti"Us  rc<-iM\td  by  carriers  in  the  division  nf  Joint  rates  ordlBarlly 
afTords  lit t If  l>asi>  n|Nin  which  i<>  di'termlm*  the  rensonableneas  of  the  J<ilnt 
rates.     Siiritz  r.  N   o   M.  \  r.  U.  It.  To.  ."Ts  «r»Sl  \. 

Di;.\Y.\<;i:. 

Dra\a;:c  diar^'i^s.  :is  nicasnn*  of  dainain*s.  l-^lfsiin  Portland  Cement  Co,  v. 
D.  L.  &  W.  It.  K  r...  ;isii. 

Ticket,  copy  of.     S  iid.icr  r.  T.  &  V.  Ky.  Co.  tlH). 

i:aknin<;s. 

f  u  ciin^^id'TiMi:  tIi«>  rca^i>n:il«Ieiitss  nf  a  wlmle  sclieilute  of  rates  the  Oonnlnskvi 
niay  well  at  tite  ••iitsft  make  in«piiry  as  tn  the  gtmeral  flnanclal  condltloa 
i.f  Till-  i!«»feiidant  railrnail.     R.  K.  Toni.  i-f  NVv.  r.  N.  C.  O.  Ry.  Co.  SHR  (210). 

K:iiit'^»   •t-»l  "if  re;j'^i»naliIiM:i-<»i  nf  ratios  !««  larriinirs  |N*r  cnr-nille  and 
mile.     In  n*  .\d\anci*^  mu  Oial  to  I^ke  rurta,  WH  k920}» 
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ELECTRIC  BAILWAY. 

Complainantfl*  who  reside  on  the  electric  line  between  Watfiington,  D.  O^ 
and  Laurel,  Md.,  attack  the  scheilule  of  single  fares  and  monthly  oonunuta- 
tlon  fares  established  by  the  defendants  for  tranqportatlon  between  points 
on  the  line  in  Maryland  and  the  city  of  Washington,  D.  C ;  Held,  that,  npon 
the  record,  said  fares  are  not  shown  to  be  unreasonable.  811?ester  v.  City 
ft  Suburban  Ry.  of  Wash.  201. 

EUectric  railways  are  common  carriers  by  railroad  within  the  meaning  of 
the  act,  and  when  engaged  in  interstate  commerce  are  sobject  to  the  ]nrls> 
diction  of  this  Commission.    Citicens  of  Somerset  v.  Washington  By.  A 
Elec.  Co.  187  (189). 
ELEVATOR  ALLOWANCES. 

Considering  Elevator  Allowances  cases  of  Supreme  Court  tofeCher,  Com* 
mission  concludes  that  it  was  intention  of  Supreme  Court  to  hold  that 
whatever  might  be  the  case  if  railroad  saw  fit  to  confine  Its  payment  to 
elevation  actually  required  in  transportation  of  grain,  it  must,  when  it 
makes  this  allowance  to  one  elevator  under  such  drcnmstances  as  to  give 
that  elevator  payment  for  commercial  elevation*  extend  the  same  priTllege 
to  all  other  elevators  similarly  situated.  Traffic  Bnrean,  etc,  of  St  Loots 
V.  C.  B.  &  Q.  R.  R.  Co.  496. 

A  railroad  has  no  right,  under  the  pretext  of  a  transfer  which  it  does  not 
require,  to  furnish  a  grain  dealer  commercial  devatlon,  or,  what  amounts 
to  the  same  thing,  to  pay  through  an  elevation  allowance  for  the  commer- 
cial elevation  of  his  grain,  and  if  it  does  so  It  moat  accord  the  same 
privilege  or  make  the  same  payment  to  other  povons  and  at  other  i>olnts. 
Traffic  Bureau,  etc.,  of  St  Louis  v.  C.  B.  ft  Q.  R.  R.  Co.  490. 

Commercial  elevation  and  transportation  devation  of  grain  defined  and 
discussed,  and  the  opinion  expressed  that  the  decisions  of  the  Supreme 
Court  refer  to  tran^)ortatlon  elevation.  Trafik  Bureau,  etc.,  of  St  Lools  «• 
C.  B.  &  Q.  R.  R.  Co.  496. 

While  decision  of  Supreme  Court  in  Elevator  Allowance  cases  not  entlr^y 
clear.  Commission  seems  to  be  sustained  In  Its  contention  that  It  has 
power  to  forbid  a  discrimination  In  making  allowances  at  one  point  while 
denying  them  at  another  similarly  situated.  Sutfem  Grain  Go.  v.  L  01 
R.  R.  Co.  178   (183). 

Payment  confined  to  grain  actually  passing  through  elevators  in  10  daysi 
Traffic  Bureau,  etc,  of  St  Louis  t;.  aB.&Q.B.R.Co.  496. 
EMBARGO. 

An  embargo  may  be  justifiable  because  of  i^iyslcal  Inability  of  carrier  t» 
some  reason  to  deal  with  traffic  which  overwhelms  it  but  an  embargo 
placed  against  connecting  carriers  because  of  their  fallnre  to  promptly 
return  cars  is  not  consonant  with  the  service  which  carriers  constltotlng 
through  routes  are  required  by  law  to  glv&  Missoorl  k  Illhioia  Goal  Co.  v. 
I.  C.  R.  R.  (?o.  89. 
EQUALIZINi;  KATES. 

Commission  can  not  accept  basis  of  adjustment  of  llTe-alock  rates  and  pa^- 
iu);li<»u8e  products  into  and  out  of  Fort  Worth,  Oklahoma  C9ity,  and 
Wichita  which  looks  to  an  absolute  equalisation  of  total  through  chargss 
as  between  these  dlflTerent  packing-house  oentsrsL  Tlw  paidcers  votan- 
tarily  lucated  at  these  points,  and  If  In  tmct  that  location  Is  sodi  tlMt  tlis 
haul  upon  the  live  animal  is  longer  In  one  casc^  while  that  apoo  tte  BBano- 
factured  pnxluct  is  no  less,  then  that  house  rests  onder  a  natml  disahlUty 
which  ought  not  to  be  equalised  In  the  rmta  In  rs  Invssltfitlsn  sC  Baton 
on  Meats,  160  (168). 
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EQUALTZINO  RATES— Con Hnucd. 

Tilt*  duty  Jiii|<ns4'il  h.v  Inw  is  to  ii\\v  rtin.-il  trontmont  to  nil  shlppor!*  who  are 
in  a  I'usitinii  tu  (iciiiaiKl  it.  aiiii  Miis  iii('lii(K*M  tlit*  riL'ht  ti»  n*ii«'li  (*itiii|ii*lhi\e 
innrkntK  on  n-'.-itivi-ly  inpial  tj-rins.  Carriors  art*  in  it  ri"<|uin»«l  l»y  law  niiil 
rmiUl  lift  ill  Jii>tiii*  Im'  rciinircil  t'l  niuaii/c  natural  ill kkI vantages.  8iiob  an 
IfKMtinn.  rust  (if  priNlMitinii.  ::iiii  Hif  ]ii;(>.  hut  ttiey  niny  nt»t  In  any  niannor 
wli:iis.M'\<*r  iin'f«'r  m:u*  set  nt"  sliippiMs  i>ntitl«Hl  tu  «*<|iial  treat niont  t»\»»r 
aiiiitlnT.  i»r  nno  l«M:illiy  owv  an<»ihfr.  Klk  LVnuMit  &  lAme  Co.  r.  B.  &  O. 
K.  li.  r...  si  (K^). 

Ciiiii|ihiliiaiiT  S(in;rlr  ti»  Uiwo  ('Miiiniissjfiii  fqiializt*  Taconia  and  S<*Httlo  with 
PmmImimI  :is  sIaiii.'liUTiisL'  rfiitrrs.  iMii*  in  litT  natural  liN-atum  r<»rtlan<) 
li:i^  ft'itniii  :i(1viiiit:iL'fs  as  a  liii'sTtH-k  market  and  the  prevailing  |>ri«*ei< 
fif  liM>  stiM'k  :ir«*  <niiit'\vliat  Imwit  iIii'P'  ilian  cities  on  the  Stiuiul.  This  nm- 
(lliimi  i^  nil!  dui'  t<>  :iiiv  iiiiiiiNt  arraniiriiMMit  nf  rates,  and  it  Is  nut  n  fnm*- 

tiiii<   ff  \h*'  < 'nniiiii^sitiii   t^  npiiili/t niTiiiinlHM^   in   matters  of  this  fhar* 

a-r.'r.     TarsTriis  Pm.Mi.l'  Tm.  r.  < ».  A:  \V.  li.  12.  Ci*.  77  (^1). 

I'nwi-i'  \::\<  iu*\  lii-i>ii  tudL'txl  wiili  this  triliMii.il  111  iipialixe  etNinnnili*  advan- 
ta:ji'<.  (o  f>^:i<f  Mn«*  niar*>.i'i  in  •'■•iiipi'tiiinn  wiili  Miit>tlii*r.  or  to  treat  all  rail- 
mails  .is  n  part  of  niic  LTi-ai  \vIim1»».  apportion  to  v:u:\i  a  certain  torrltorj*. 
or  n>i|uiri-  all  to  iiiift  iip"<i  ■'>  i'i»:nmoM  itasis  at  all  (NiintR.  Ashland  Fire 
Itriik  t'o.  r.  S.  Ity.  Tn.  lir.  •  liil). 

Conimi^siiih  run  nut  i'ip::!!i/.i»  -jriTifiT  r««st  nf  iMHistriK'tion  and  o]x*nitli>n  of 
f-annin;;  faitcry  in  ri.Ii.r:ii!i>  Mian  on  .\P«i>nri  i;i\er  and  at  other  |K>IdTh. 
KnipSMri  Tjirkln-  < 'o.   r.  i '.   M.   i:y.  rn.  H'In   i-J7ii). 

i:sri.MATi:h  wi:m;iits. 

\\'»'st«'rn  (■N.ssirl-Mtion  rn!»*  i.Tnli-r  wli'i-h  i  rnih*  oil  \it  estiniat(*d  to  welch 
as  nmi-Ii  ::<  ^r  mon*  iliaii  its  I'.rtnal  wi-i-.'lit.  anil  iras  oil.  niietl  fur  th«* 
s;iine  pnrpos»'S.  Is  i'<iiiii;iii'ii  ?<•  wi-iu'li  •^nli-iair ially  less  than  it*  actual 
weijrlit.  hrld  to  1m'  nnj'>t!y  ^li^M■riIninatMry.     Siin  Co.  r.  I.  S.  K.  II.  Co.  IM. 

Sliipnu'iit    in    •■  t»iM' tlilnl  *■    i'raif<    :if    :i-iii:i'    wi-iirhts.    pr»t|ifrly    asseHM^d    \*Xi 
tlia'    l»:i»^i-i.    ili'iUL'li    •-iiniai*'il    wi-ii'li"-    nn    **  siauilanl "    i-rat*"*    lewt    than 
tlnve  tinii'^  iirtnal    wri-rht^  of  '"  nin- third  "  i-riti's.     |Syrnf*s   v.  A.  T.  &  S. 
1'.  Ity.  r...  :*<.. 
KsnUTKl. 

'I'm  Imlil  il  :if  M  I  rirrli-r  ii.iy  hmT  wittiilrmx  a  rat**  founil  !»y  the  CnmniU^foo 
in  :inothi'i-  i  :i«4'  in  In-  »:!i!.'.»»'i'!iiMy  Inw  nn':>*iy  lii-«-ain>i*  tliat  rati*  wait  %«•!• 
nnt.iri  y  I'^i:!!'!!"!)*-)!  in  tl,>>  tii-<i  plait*  \vii!i.<l  .mioinit  tu  r«i|iilrlni;  unjiifit 
pn-fiT»?i  «'.  ..'Ill  !■■  'i'l'ii::  .'-'ill'  ili#'  f'.ri'l  ri.iti!;il  priiu-iple  that  rate**  niu«c 
In-  !!■ 'f.-tiii   ::'ii|r:-  -  iii.'.ir  •  iirul  lit.rj-*.     r;iirniont  rreaniery  Co.  r.  C.  B.  Jk 

<^  i:   i:.  fo  -j.vj  i  jr.*  I. 

Nfiihi'i  .Miii'-r  !-■■'■  c  ■..ri.tii:<.-iiiii  -in.'ili!  ili-t'iili  N  •!!;:- sf  a  lid  Inf?  HysTeni  i»f  ratHA 
\\:il:i'-i  i"M-iil"ri:;-_'  .nil  I'li  :!'.;'«'riy  :!i'«-ri'^t'* :  Imr  when  rate  lf«  unlaw- 
fn'   i'    •»!i"'!'l   !■•■  ■■"':■•    •!•■!    !'.!<-:_'li    It    ili*<rr«»\s  pn-jtiTty   ritfh!H.     Albre^^  r. 

u.  \  \\   K  i:  :'.«•::  .::ir,i 

I'nwi-r  ■f  <  ■'•iiii.'S-i-i:)    t I'in   n-l.  :n'i'  ..n    uti'MihI   nf  acret^nient   hetWM*fi 

rarriiT  ami  <li';    iT  in  iiiiiitain   ifWiT  "^-aii*  dunliliMl.     In  n*  Atlvanevn  uq 

Vi-j.i.  ;••<.  iL'i  I  ij«;». 
r.VAr«n:.\ii:h  milk 

Till"  li.rr.M'.  ■■  i.-r.  .  .-I  •■■  ■i-..r:«'i  ■!  n.i'l:  liinl  i  onilfifivil  ndlk  In  found  In  the 
ilrT,'.r\   •1"  i'  ■      ■[      '.  wl.        •"  ^Wi-i'tf";!..:  i«»  ii*-*-*!  in  the  fonner.     It  tnWi-ii 

thi-  :    :i- ''  '''.'  *Ii  :.         \\i  .»»•  il»:i.  artifli-    an  !!••»  Im  had.     Bi'lni;  fUerllireil. 

it  .:  ■.   1."    .«•!  •     ■  .i':r.:i.:y.     Wiilicl.ifid  I'anninK  Co.  ».  V.  C.  C.  Jk  St.   I-. 

Ky.  f.i.  L"*'.!  i•J»■l::^ 
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EXPORT  RATE. 

Kate  on  Hour  from  Eldor,  Knns.,  to  Now  Orlonns,  for  export,  found  unrea- 
sonable compiired  with  rates  established   by  carriers  from  other  near-by 
comi)etitive  milling  points.    K.  K.  Com.  of  Kaus.  v.  M.  P.  Ky.  Co.  24. 
FERTILIZER. 

Constituent  elements  of  fertilizer  are  often  used  separately  as  fertillzera 
Acid  pliosphate,  while*  a  material  enterinjr  iiro  manufacture  of  a  fertilizer, 
is  itself  a  fertilizer  and  must  take  fertilizer  rates.  Vir^yinia-Carolina 
Chemical  Co.  r.  A.  C.  L.  R.  R.  Co.  '^\)4   C^MJ). 

Statement  of  process  of  manufacture.     International  Agricultural  Cori)ora- 
tion  t'.  L.  &  N.  R.  R.  Co.  488. 
EORKKJN  CO.MMERCE. 

That  part  of  a  continuous  haul  from  a  foreign  country  which  Is  confined 
to  a  rail  transportation  from  a  port  of  entry  to  a  i)oint  in  the  same  State 
is  within  the  jurisdiction  of  the  Commission  though  the  shipment  does  not 
move  under  through  billing  nor  do  the  water  and  rail  lines  operate  under 
any  common  control  or  management  In  re  Rates,  etc.,  of  Louisiana  Ry. 
&  Nav.  Co.  658. 
GROUP  RATES. 

Commission  has  repeatedly  recognized  and  approved  the  grouping  of  points, 
within  reasonable  limits,  for  the  purpose  of  malving  rates,  and  it  will  not 
disturb  such  groupings  in  the  absence  of  proof  tliat  as  to  particular  points 
in  the  zone  the  adjustment  results  in  unreasonable  rates  or  undue  i»rejudice 
and  disadvantage.     Stiritz  v.  N.  O.  M.  &  C.  R.  R.  Co.  578  (581). 

In  application  of  group  rates  a  discrimination  of  necessity  arises  between 
near  an<l  far  edge  of  group;  but  In  most  cases  this  discrimination  Is  not 
undue.  Southwestern  Missiiurl  Millers'  Club  v.  M.  K.  &  T.  Ry.  Co.  422 
(424). 

Extravagant  rates  ought  not  to  bt»  impose<l  ufxm  00  per  cent  of  traffic  In 
group  u\)on  pretext  that  more  favorable  rate  Is  grante<l  to  other  10  i^er 
cent.    Southwestern  Missouri  Millers'  Club  r.  M.  K.  &  T.  Ry.  Co.  422  (425). 

Commission  has  never  approvcMl  of  gn»up  rate  which  lmi)ose<l  \\\x)i\  any  part 
of  group  an  unjust  and  unrcas<mable  or  unduly  discriminating  transjxjrta- 
tlon  charge.  Southwestern  Missouri  Millers'  Club  v.  M.  K.  &  f.  Ry.  Co. 
422   i42r>). 

Complaint  under  section  ^  <»f  the  act  that  I.are<lo,  Tex.,  is  not  put  in  Texas 
connnon-polnt  territory  held  not  sustain<Hl.  Board  of  Trade  of  Laredo  jy. 
I.  *c  <;.  N.  R.  R.  Co.  2S. 

Rate  on  hanlwood  lumber  from  eastern  jmHluclng  territory  to  Pacific  coast 
terminals  prescribed.  Michigan  Ilardwrnxl  Manufacturers'  Asso.  i\  Trans- 
continental FYt  Bur.  '^^1. 

Any   grouping,    whether   of   rates,   localities,   or   commodities,    must   not   be 
unreasonable  or  result  In  unjust  discrimination.     Sun  Co.  v.  I.  S.  R.  R.  Co. 
IfM    (VJ7). 
ICINC. 

Carrier  provided  that  If  refrigeration  was  desired  by  per-oan  sblppera  of 
milk,  they  should  deliver  their  cans  to  leased-car  shippers  who  would 
charge  regular  railroad  i>er-can  rates  and  a  stated  Icing  charge.  This 
requirement  Is  unlawful  In  view  of  recent  addition  of  section  15  of  the  act, 
which  makes  It  unlawful  for  a  carrier  to  disclose  to  one  shipper  another's 
business  secrets.    Albree  r.  B.  &  M.  It  R  303  (321). 
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I^rPORT  RATE. 

Inlniul  prniMirtlonnl  rato  on  snpir  from  NVw  Orion n»  nr  Port  rhalmctt^.  Tift.. 
to  Ora mercy,  I^.,  not  found  unlawful.     In  re  Uui«*h.  etc.,  of  Ixralsiana 
Uy.  Si  Nav.  Co.  55S. 
INdDK.NTAL  SEUVirK. 

Trim  III  in;:  or  leveling;  con  I  in  the  holdfl  of  ships  is  a  neoentary  aerrlee  in 
connivtion  with  thr*  transportation  of  coal  by  water,  and.  where  performed 
by  tlio  raii  carriors,  it  must  lie  n'pirdcd  a?  a  imrt  of  the  delivery.  Whether 
nr  not  (IcffUdants  mi;rlit  legally  Uv  com i Nulled  to  render  such  uervtce,  when 
tlioy  underlain'  tu  do  i»\  any  charj;e  tliorefur  ia  Huhject  to  regulation  by 
tli«>  Commission.  Nrw  Kn^and  Toal  &  Coko  Co.  v.  N.  &  W.  Ry.  Co.  dO& 
INDrSTIMAL  S\VIT(*niNti.  Srv  SwirciiiXci  Sebvice. 
INTKIUMIA.NtiK  OF  KQlMrMKNT. 

Carri<'rs  roquinMl  to  nialce  reasonahlo  rules  and  re^ilationa  with  respect  to 
tti«*  <*xcli:in>;e.  intcnlianse.  and  return  of  earn  us4hI  uiHin  through  routes 
anil  for  tlit*  op«'ratioii  of  kucIi  thriMipli  routes,  and  where  they  have  failed 
in  this  rospift  the  Com  mission  is  fUiiMiwered  to  determine  the  individoal  or 
Joint  r<*t;nlation  or  pratMice  that  is  Just,  fair,  and  nnisiinable.  Mlsaourl  Jk 
Illinois  <'«Mil  Co.  r.  I.  C.  K.  R.  Co.  »♦. 
INIKKSTATI-:  COMMKUCE. 

I'lMlor  tarifTs.  carriers  a^sree  to  switrh.  ufion  order  of  conaignee,  ears  loaded 
Willi  ;;rain  ('onsipio<l  to  Chicago.  Tmns|N)rtation  servici*  to  be  performed 
liy  larritT  is  not  endi^l  until  cars  are  given  terminal  delivery  directed  by 
(*onsi;;nfi>s.  It  follows  that  switching  scrviiv  diii  not  ctmatitute  a  local 
tran.K:i('!ion  subJo<*t  to  the  laws  of  Illinois,  but  that  charges  were  subject 
to  (lh>  a(.-t  to  regulate  (roniniHce.  Radenfich  Go.  r.  C.  &  N.  W.  Ity.  Ca  M 
<37). 

TIh*  faot  that  through  tickets  are  not  used  or  through  rates  paid  doss  not 
pro VI'  tlir  transportation  to  |>o  other  than  interstate.  A  tbroajch  route 
exists  over  whi<>h  passtMiucrs  are  actually  trans|Nirted  by  continuous  car- 
riaL'i'.  and  the  fact  that  Joint  rates  or  fan's  may  not  now  be  in  force  does 
not  prove  that  the  transpurtation  is  not  interstate  In  character.  CItlaens 
«»f  Soniers<'t  r.  \VashIn;rtiin  Ry.  &  Eh»c.  <V>.  1S7  M!H>. 

That  |iart  of  a  continuous  haul  from  a  foreiini  «'onntry  which  Is  confined  to 
a  rail  transportation  from  a  iKirt  of  entry  to  a  |Miint  In  the  same  State  Is 
within  tlie  Jurisdiction  of  the  i'ommisslon  though  tlie  shipment  does  not 
niov*'  under  throinrh  l>illing  nor  did  the  water  ami  rail  lines  operate  nnder 
any  c<inimon  control  or  management.  In  re  Rai«*s,  etc.,  of  the  liOUlslana 
1I\.  *V   Nav.  Cu.  .ViV 

Mii'«'ment  of  shipment  Is'tween  i^iints  in  a  Rtate  and  a  sulMiequeot  moTe» 
iiH'Mt  oiit  nf  tlie  State  is,  as  to  tlie  tlrst  sliipnicnt.  not  Interstate  commerre, 
\vb«Te  then'  is  not h in'.;  to  eunno«*t  the  two  shipments,  either  In  the  hllllnff 
nr  tlii'  iliar^i'S  imiKts«*<l.     Johnsiui  r.  M.  St.  V.  &,  S.  S.  M.  Ry.  Go.  2SUSl 

Sliil'meiit  N't  ween  two  jioints  In  same  State.  iktis.<ing  en  route  through  aDoLher 
Slate,  is  Interstate  commerce.     Willman  &  Co.  r.  St.  I.^  I.  M.  ft  S.  Bf,  On. 

Shii'iiM'ni  fmni  |Miints  in  Minm'sota  to  Hnluth.  imsalng  en  route  throoch  Wl^ 
<'iiiisin.  are  int**rstaie.     Rriiliifiiian-Russi'l  C4>.  t'.  G.  N.  Exp.  Oo.  67S. 
IMl'.liSTATK  roMMERCK  COMMISSION. 

Commission  do(^  not  sit  as  supreme  trnfllc  manager  for  the  railroads  of  tte 
eonntry.  Consideration  of  the  |N)I{cy  which  they  may  pursue  la  not  a  mat- 
ter ilele;;atr>d  to  it  Sii  liMig  as  such  (knllcy  does  not  infringe  apoo  tbo  pn^ 
hlbitions  of  the  law.     In  re  Advanres  on  CosI  to  Lake  Ports,  6M  (612). 
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INVESTIf^ATTON. 

Commission  cnn  not  determine  what  rates  are  reasonable  for  the  transporta- 
tion of  other  commodities  or  rates  on  the  same  commodities  from  other 
points,  upon  a  complaint  dealing  with  specific  kinds  of  commodities  from 
a  particular  locality.     Milburn  Wagon  Co.  v.  L.  S.  &  M.  S.  Ry.  Co.  93  (101). 

Interests  affected  too  extensive  for  determination  upon  present  complaint. 
Kleibacker  r.  I..  &  N.  R.  R.  Co.  420. 
ISSUE. 

Fact  that  issue  raised  by  petition  is  not  as  broad  as  It  might  have  been  If 
other  carriers  had  been  made  parties  can  furnish  no  warrant  for  a  refusal 
to  pass  upon  matters  clearly  embraced  within  It  Chattanooga  Feed  Co.  v. 
A.  G.  S.  R.  R.  Co.  480   (485). 

With  only  one  carrier  as  party  defendant,  Issue  can  not  be  broadened  to  em- 
brace matters  which  were  brought  Into  existence  by  other  carriers,  and  for 
which  defendant  alone  is  In  no  sense  responsible.  Chattanooga  Feed  Co.  v, 
A.  G.  S.  R.  R.  Co.  480   (485). 

Where  no  complaint  or  evidence  In  regard  to  violation  of  long  and  short 
haul  clause,  matter  can  not  be  considered  In  petition  attacking  reasonable- 
ness, relatively  and  per  se,  of  the  rates.    Chamber  of  Commerce  of  Augusta 
V.  S.  Ry.  Co.  233   (238). 
JORBERS*  RATES. 

No  merit  in  contention  that  the  combination  and  the  through  rate  shall  be 
equal.  El  Dorado  Oil  Mills  &  Fertilizer  Co.  v.  C.  R.  I.  &  P.  Ry.  Co.  286 
(287). 

Complaint  that  bwause  through  rates  are  much  lower  than  combination  on 
InteruRHJiate  i)oint  such  Intermediate  i)olnt  can  not  compete  with  points 
from  which  through  rate  applies  can  not  be  settled  by  reduction  of  local 
rates  from  such  intermediate  point.  R.  R.  Com.  of  Nev.  v,  N.  O.  O.  Ry. 
Co.   205    (215).- 

Combination  of  locals  into  Jobbing  center  compared  with  lower  combination 
of  local  up  to  same  jobbing  center  plus  a  proportional  beyond,  and  found 
unreasonable.     Lindsay  Bros.  v.  L.  S.  &  M.  S.  Ry.  Co.  516. 
JOINT  RATE. 

Initial  line  publishing  joint  rate  lower  than  combination  without  securing 
concurrence  of  connections  must  nevertheless  protect  such  rate  to  a  shipper 
who  made  a  contract  based  on  the  lower  rate.  De  Camp  Bro&  &  Yule 
Iron,  Coal  &  Coke  Co.  r.  V.  &  S.  W.  Ry.  Co.  274. 

Initial  line  publlsliing  what  purports  to  be  a  joint  tariff,  but  which  is  not 
a  legal  tariflf,  because  not  concurred  in  by  connections,  is  liable  in  damages 
for  whatever  amount  shipper  suffers.  Edison  Portland  Cement  Co.  v, 
I>.  L.  &  W.  R.  K.  Co.  382. 

As  bctwo<*n  two  joint  tariffs,  naming  different  rates  between  the  same  points, 
the  one  properly  concurrtMl  in  is  the  legal  rate,  though  it  names  higher 
(•hMru'<'s  than  the  other.     Kennedy  &.  Co.  v.  St.  L.  S.  W.  Ry.  Co.  277. 

A  joint  rate  over  w»veral  lines  not  concurred  in  by  such  connecting  lines  Is  in 
dipM-t  contra  vent  Ion  of  the  rules  of  the  rommission  made  under  section  6. 
De  (amp  Bros.  &  Yule  Iron,  Coal  &  Coke  Co.  v.  V.  &  S.  W.  Ry.  Co.  274 
(27t)). 

Supplement  proposing  to  cancel  joint  rate,  leaving  In  effect  higher  combina- 
tion charge.  susi)endiHi.     In  re  Advances  in  Class  Rates,  338. 
JT'RISDIcn'ION. 

Jurisdiction  over  that  part  of  continuous  haul  from  foreign  country  which  Is 
confined  to  rail  transportation  from  port  of  entry  to  another  point  In  same 
state.    In  re  Rates,  etc^  of  Louisiana  By.  ft  Nay.  Ck>.  668L 
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jrRISnrCTlOX—Contlnnpd. 

Power  to  forbid  discriiiiiiiation   In  ninkin^  allowoncM  at  one  point  while 

denying  them  ut  another  similarly  Hit un ted.     SufTern  Gniin  Cf>.  r.  I.  C. 

R.  R.  Co.  1S3. 
Coin  mission  can  award  daniaK^H  only  for  viola  t  If  »n  oftheaf*t.     Ithnano 

authority  to  administer  n  remeily  In  api>llr*ntionR  for  relief  tmsed  aolelj 

u[K>n  n  ('ontra<'tu;i]  roiation.     WtMNl-Mosale-Flmirlns  &  Lumber  Co.  r.  L.  Ik 

N.  R.  R.  Co.  4r.s  i4y.)). 
No  Jurisdiction   to  onfiirce  siKwitlr  iierforninnce  of  a  rontract   relating  to 

8witrh  connect iuiis  nor  to  award  dnma^os  for  ill  bn^nch.     Italsiton  Tofrnalte 

Co.   r.   M.  r.   Ry.  Co.  ;$.>!    <:i;Vi). 
Comnilssidu  has  |M)wor  to  determine  rensi»nablenewi  of  dirTerenrwi  In  rateii  on 

various  conuniMlities.     In  n*  Advan<.N*fi  on  Con  I  to  l4ike  I*ortH.  UIM  (023). 
Not   fn  net  inn  of  Com  mission  to  t*<|ualixe  commerclul  rondltlonn  or  establlah 

trade  xones.     In  re  Advances  on  i\tn\  to  Tjike  Porta.  604  (G13). 
Commission  can  not  undertake  to  establish  rates  that  will  jrimrantee  profit  to 

pn Mincers.     Florida  Fruit  Jk:  Ve;:etable  Shipiten>*  Pnitwtlve  Apso.  r.  A.  C.  I* 

R.  R.  To.  11   04 1. 
Commission  ban  no  Jurisdiction  to  correct  tariff  Insufflclcnclea  by  the  freight 

rato   nor    to   protect   In   that    way   American   apilnat   foreign   produceriw 

Arliiiu'ton  Ilei^^hts  Fruit  Kxchange  r.  S.  P.  Co.  149  (151). 
Commercial    t'ondltlons   which    Commission    lias   no   authority   to   oonalder. 

Kmpsi.n  Packing  Co.  r.  C.  M.  Ry.  Co.  26S  (270). 
No  Jnrisiliction  to  equalize  ec<mouiIc  advantages.    Aahland  Fire  Brick  Co.  r. 

S.  Ry.  Co.  115  ML»1). 

lk<;al  rati:. 

When*  an  initial  line  publishes  and  maintains  one  joint  tariff,  which  Is  not 
prt»perly  concurred  in  by  its  connections,  and  at  the  stinie  time  another 
Joint  tariff  naming  hi^rher  rates  and  pro|)er1y  concurred  in.  the  latter  tariff 
names  the  linral  rate  and  must  l)e  applied.  Kennedy  ft  Go.  c  St.  L.  8.  W. 
Ry.  To.  'JTT. 

The  lawfully  established  rate  Is  the  rate  that  must  be  applied  notwithstand- 
ing the  erroniHius  tpiotation  of  other  rat4*s.  Mcl^in  Lumber  Go.  r.  K  ft  N. 
|{.  i:.  ro.  :mi»  ciu^.^). 

LOAIUN*;. 

I.om:  :ind  bullcy  articles  should  be  transiiorted  In  box  cars  In  erery  can 
w lit* re  it  is  iK»ssil»le  to  do  so.  nnd  wlien  so  transported  they  should  be 
c|i.ir:;«Nl  rt>pilar  rates  for  less-than-mrlond  shipments.  When  shlpnwiit, 
solely  lie<'anse  of  Ua  len;:th  or  luilk.  Is  actually  trans|iorted  on  an  open 
c:ir.  th**  rtile  applyiinr  a  hf;;hiT  rate  and  minimum  may  be  enfomd.  Sfcr- 
.  lijiiis  iV  Mfrs.  As.*..!,  of  liMltimore  r.  A.  C.  I^  U  R.  Co.  4«7  (470). 

Any  cii:iri:e  by  defemlants  for  readjusting  load  of  piling  or  polei^  made  nwe» 
siiry  liy  shlftim:.  Improper  loadiuir.  or  lieavy  grades,  must  lie  pmrldcd  for 
tiy  fn*p*'r  t:irlfr  rule,     (^ilifurnia  Pole  ft  Piling  Co.  r.  8.  P.  Go.  SOT  fSOB). 
l.orAl.  RATKS. 

Wlicre  Mil'  ^''preail  between  the  li»cal  rates  and  the  di visions  of  through 
liei\vei-ti  the  siiuii*  |h  tints  is  hirtre.  I  lie  Incal  rates  should  l>e  carefnily 
i/iNl.     R.  i:.  ri.m.  of  Nov.  r.  N.  C.  i).  Ry.  Co.  305  (210). 
I.nrAl.ITIKS. 

.\cnie.  'r»»\..  frt»ni  Sapulpa.  Ok  hi.    Pnel  oil.  2H.T 

Akn-n.  <Miio.  fn»m  New  Village.  N.  J.    Cement. 

A  la  I 'a  ma  1f>  I.inwiMHi.  Kaiis.     rrossties,  472. 

Alexandria  territi»ry  frtim  Jopllu  group.    Grain. 

Alexandria.  Ijx.,  fmm  Perla.  Ark.    Fire  brick.  181. 

Api<ilachla.  Va..  to  Rusk.  T»x.    Coke.  274. 
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LOCALITIES— Continued. 
Arizona  from  Creamery.  Ariz.    Condensed  milk,  218. 
Arizona  from  Phoenix,  Ariz.    Barley,  bran,  and  wheat,  210. 
Arkansas  to  Memphis.  Teun.     Cotton  seed,  537,  548. 
Ashland,  Ky.,  to  Birniin^rham.  Ala.    Fire  brick.  115. 
Ashtiibnla  Harbor,  Ohio,  from  Pittsburgh  district.    Coal.  640. 
Atlanta  from  Omaha.    Grain,  02. 
Atlantic  seaboard  from  l*aoifio  coast.    Lemons,  149. 
Augusta,  Ga.,  from  Coal  Creek  mines,  Tenn.    Coal,  233. 
Baltimore   to   Barnwell,    S.   C,    Nashville,   Tenn.,   and   Selma,  N.   C     Iron 

girders,  467. 
Baltimore  to  Bluefield,  W.  Va.    Class  rates,  519. 
Baltimore  from  Illinois  and  Indiana.    Grain,  596. 
Barnwell.  S.  C,  from  Baltimore.    Iron  girders,  4G7. 
Baybrldge.  Ohio,  to  Detroit.     Comciit.  ?KJ. 
Birniin^h:>m,  Ala.,  from  Kentucky  and  Ohio.    Fire  brick.  115. 
Birmingham,  Ala.,  from  Laurlnburg,  N.  C.     Cottonseed  hulls,  4. 
Bhnlgett,  Mo.,  to  Minneapolis  and  St.  Paul,  Minn.    Watermelons,  138. 
Blodgett.  Mo.,  to  St.  J()sei)h,  Mo.    Fruit,  405. 
Bluefield,  W.  Va.,  from  east  and  west.    Class  rates,  519. 
Boston,  Mass..  from  points  north  of  Massachusetts.    Milk,  303. 
BulT  City.  Kans..  to  Lewis,  Iowa.    Brick,  141. 

Buffalo  from  Dnluth,  Minneapolis,  and  St.  Paul.     Class  rates,  338. 
BulTalo  to  Pacific  coast  terminals.    Stampe<l  ware,  565. 
Cairo,    111.,    from    Houston   and   Louisville,   Miss.,   and   Intermediate  poli^ta 

Crossties,  578. 
Cairo,  111.,  to  Piano.  Tex.    Grain,  360. 
California  to  eastern  points.     Lemons,  149. 
California  from  Creamery,  Ariz.    Condensed  milk.  218. 
California  from  Oregon.    Poles  and  piling,  506. 
Carthage.  Mo.,  from  Waukegan,  111.     Plain  wire.  513. 
Cliarlestoii.  S.  C,  to  Gainesville,  Ga.    Acid  phosphate,  394. 
Charlotte.  X.  C.  to  New  York.    (\»tton  waste,  293. 
Chattanooga.  Tenn.,  to  Collins\ille,  Ala.    Grain,  480. 
Cliicago  to  Bluetlehl.  W.  Va.     Class  rates,  519. 
Chicago  from  Dayton.  Ohio.     Bicycles,  291. 
Chicago  from  Ilarrlsburg  field.  111.     Coal,  341. 
CI  ilea  go  from  Hurley.  S.  Dak.     Oat.s,  34. 
Chicago.     Switching  of  grain,  36. 

Chli-ago  t<»  Portland.    Adding-nmchino  pni>er.  manlla  paper  filing  folders,  442. 
Chu-innati  to  Bluefield.  W.  Va.     Class  rates.  519. 
Cincinnati  to  Portland.     .Manila  pa|)er  filing  folders,  442. 
Coal  Creek  mines,  Tenn..  to  .Vugusta,  Ga.    Coal.  233. 
C\)(Teyville,  Kans.,  to  Oakland.  Iowa.     Brick.  141. 
Coffeyville,  Kans.,  to  Slielhy,  Iowa.     Brick,  141. 
CofTeyville,  Kans..  to  Spokane,  Wash.     Hoofing  material,  588. 
('olllnsville.  Ala.,  from  Chattanooga.  Tenn.     CSrain,  4S0. 
Colorado  to  Pacifii*  coast.     Canned  peas,  26S. 
Columbus,  Ohio,  to  Biii««field.  W.  Va.    Class  rates.  519. 
Concordia.  Kans..  to  Crete,  Nebr.    Cream,  2.V2. 
Conway,  Ark.,  from  Omaha,  Nebr.    (Jrain.  249. 
Copperhill.  Tenn  .  to  North  Carolina,  South  Carolina,  Georgia,  and  Florida. 

Sulphuric  acid,  4^. 
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LOC'ALTTIKS     rontlniied. 

CreuiiiiT.v.  Ariz.,  to  Arisconn.  rnltfornl.i.  nnd  New  Mexico.    GoDdenied  milk. 
21  s. 

('rete,  Nehr..  from  Concordlii.  Kims.    Cream,  252. 

Dayton,  Ohio,  tu  Chloiigo.     HicyHes.  2?n. 

Dnyton.  Obio,  from  Stimrall.  MisH.    YeIItiw-])ine  lumber,  403. 

I)ejirl)(>rn,  Tox..  to  rplainl.  Nrhr.    Lumber.  75. 

lNH.'atur.  111..  niiliiiiK  in  transit.    Com,  ITS. 

DcMiver  from  Miimea polls.    ('laRs  ratt*s.  250. 

Denver  from  St.  I^iuiR.    Iron  nnd  steel  products,  477. 

Des  Moines.  lown.  from  Stoy.  III.     Crude  oil,  VM. 

Detn»It  proup  cement  mills  to  C.  F.  A.  territory.    Cement,  S4. 

Detniit  fmm  Michigan.  Indinnn.  and  Oliio.    Cement.  Ot». 

DHrr»it  to  S«'atll«'.  Wash.     Show  cases.  Hn;. 

Dianinnihilli*.  Wy<»..  fr«»ni  Wilmington.  Del.    Csir  wheels,  120. 

DnniiiiKriid.  Md..  fntni  Washinf;tou.  D.  C.     Tassi'iimT  farev,  188b 

Duliith  to  Hiifralo.  riltsbur^'h.  etc.    Class  niles.  ICJH. 

Dnlnth  frcni  Minnesota  points.     Milk.  573. 

Dnrh:iiii.  N.  C,  allowances.     Coal,  51. 

Kast  Durham.  N.  C\.  »Itowan<*€*.»<.     (%>al.  51. 

KI  Dora4lo,  Ark.,  from  Uustnn,  I^.    Fertilizer  mnterlnls.  2A6. 

Kl  Tasi).  T«'.\..  to  nnM.»ni.v.  Ariz,    i'lass  ratios.  270. 

KllvIiMrr.  Ind..  to  I.ns  Anireles  and  Oakland.  C*al.    <iOcarts.  570. 

K  Ik  hart.  Ind..  to  Milwaukee.     Vehicles.  Tiin. 

Ksnioiid.  S.  Dak.,  tn  Minn(>ai>olia     FlaxstiKl  nnd  whent.  340. 

Kvans\ille.  Ind..  fr«  in  IlMiiihoIdt  and  McKenzie.  Tenn.     I»K8.  !• 

Florida  from  CopiktIiIII.  Tenn.     Sulphuric  acid.  48S. 

Florida  prmlucin;;  |x>iiits  to  Imse  i mints  for  reshipment  beyond.    PlncapplciL 

rilrus  fruits,  anil  voi'i'tahles.  11. 
Fort   Scott.   Kans..   to   Memphis.  Tenn..  nnd  I«nwton.  Ok  la.     Gonntcrs  and 

shelvin;:.  .^»0O. 
Fort   Worth.  Tex.,  from   producing  points  In  Oklahoma,  New  Mexico,  and 

Texas.     Live  stiM'k.  irrf). 
Fort   Worth.  Tex.,  to  various  itoints.     Fresh  meats  and  packlns-liODiie  prod- 

urts,  ItW). 
Fri«M  111  ship  IIeI;:bts.  Md..  fr«>m  Washinfrton.  D.  C    Passenger  farea,  I88L 
Gaiucs\ille.  F^la..  from  rharlestou.  S.  C.    Acid  phosphate,  394. 
Gallup.  X.  Mex..  to  1  •  ini«e  and  .Messi.  Arix.    Oml.  221. 
flas.  Kans..  \o  Walnut.  Iowa.     Hrlck.  Ml. 
G«H»r»reiMwn.  S.  C..  from  IVM'iihontns  ill  strict.  W.  Vs.    Coal.  144. 
Gi'orcia  fn»n>  ropperhlll.  Tenn.    Sulphuric  arid.  4Vi. 
Glen  KliiiT.  Kans..  to  NVw  Orleans.     Flour.  24. 
Gordo.  A)a..  from  T<»h*«lo.  Ohio.     Farm  wagons.  4<)0. 
Gram«T'-y.  La.,  front  .New  Orleans  ami  Port  Chalmetce.     8afmr.  SML 
<.rand  Itaplds.  Mii-h..  to  Tortland.  On*^.     Maniln  |ui])er  filing  foMera,  44SL 
llalilcui.wi.  Ky..  in  ItirinliiirlLini.  Ala.     Fire  brick.  115. 
II.'irrMinri:  tlilil.  III..  !••  niii.iLTo  :ind  Milwaukee.     (*««!.  341. 
II:i\waril.  Ky..  lo  ItlniilnjIiMm.  AIn.    Firebrick,  115. 
IIi>-r«>iiiii.  Mm  .  to  Minnf.i|Hi|i<  jind  St.  Paul.    Watemielonab  138L 
lliirailii.  .Vrk..  from  W.MiUf.  Ark      Fruit  iiaskets.  2SS. 
II.. I  IS!,  ill.  Miss.,  t..  Tairo.  111.     rr..HMli»s.  57S. 
IfttusTon.  Tm\..  ti*  Lake  rhurlfS.  I^.     Dress«*il  mentis  456w 
IIou.Htiiu.  Tex.,  tu  New  orle.ius.    Packing-house  producta.  456L 
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Humboldt.  Kons.,  from  Sapulpa,  Okla.    Crii(C&  petroleum  oil,  868. 

Humboldt.  Tenn.,  to  Evansvllle,  Ind.    Lops,  1. 

Hurley,  S.  Dak.,  to  Chicago,  111.    Oats,  34. 

Idaho  r)oiuts  to  Tacoma,  Wash.    Live  stock,  8. 

Illinois  to  Baltimore,  Md.     Grain,  596. 

Indiana  to  Baltimore,  Md.    Grain,  500. 

Indiana  to  Detroit,  Toledo,  and  Sandusky.    Cement,  00. 

Ingram,  Wis.,  to  Stevens  Point,  Wis.    Lumber,  255. 

Iowa  to  Interstate  destinations.     Chautauqua  outfits.  135. 

Ironton,  Ohio,  to  Birmingham,  Ala.    Fire  brick,  115. 

Ivy  Rock,  Pa.     Switching,  540. 

Joplin  group.  Mo.,  to  Little  Rock  territory.    Com  and  wheat,  422. 

Kansas  to  Mississippi  River  crossings.     Window  glass,  391. 

Kansas  field  to  Missouri  River.    Salt,  407. 

Kansas  City,  Mo.     Switching  charges  on  packing-house  products,  385. 

Kansas  City  from  southern  destinations.     Ties,  471. 

Knox vi lie,  Teiui..  from  Richmond.  Va.     Boat  spikes,  582. 

I^ike  Charles,  La.,  from  Houston,  Tex.    Dressed  meats,  450. 

Lake  ports  from  Pittsburgh  district.    Coal,  040. 

Lake  ports  from  West  vrrglnla.    Coal,  004. 

I^redo,  Tex.,  from  e:istorn  defined  territory.     Class  and  commodity  ratew.  24. 

Laurel,    Md.,    to    Washington,   D.    C,   and    intermediate   points.     Passenger 

faros.  201. 
Ijinrinburg,  N.  C,  to  Birmingham,  Ala.     Cottonseed  hulls,  4. 
lawrencevllle,  Va.,  from  Monessen,  Pa.     Iron  wire  fencing.  223, 
Lawton.  Okla.,  from  Fort  Scott,  Kans.     Counters  and  shelving,  590. 
l/owis,  Iowa,  from  Buff  City,  Kans.    Brick,  141. 
Linwood.  Kans..  from  various  i>olnts.     Crossties,  472. 
Little  Rock,  Ark.,  transit  privilege.    Grain,  240. 
Little  Rock  territory  from  Joplin  group.    Corn  and  wheat,  422. 
I^s  Angeles  from  Klkliart,  Ind.    Gocarts,  570. 
Los  Angeles  from  Pho«^nlx,  Ariz.    Cattle  and  sheep,  429, 
I^nislana   to  Linwoml,  Kans.     Crossties,  472. 
I/>nlsiana  to  Moniphis,  Tenn.     Cottonsee<1,  548. 
Ix>uisville  from  McLean's  Spur,  Ky.     Logs,  4.">S. 
Louisville,  Ky.,  from  southern  points.     Lumber,  239. 
Louisville.  .Miss.,  to  Cairo,  111.     Crossties,  578. 
.MrKonzio,  Tenn.,  to  KviinsvlUe,  Ind.     I-^gs.  1. 
McLean's  Spur,  Ky.,  to  I>ouisvllle.     Logs,  458. 

.Manhelm.  W.  Va.,  to  C.  F.  A.  and  trunk-line  territory.     Cement,  446L 
Marlon.  Ind.,  to  Ojikland,  Cal.     Inm  IkhIs  and  wire  mattresses,  272. 
M.irne.   Iowa,  from  Tyro,  Kans.     Brick,  141. 
.MarylaiHl  i»()rts.     Trinunlng  charges  on  coal,  398. 
MeMi|»liis.    Dim.,  from  Arkansas,  lioulslana,  Missouri,  and  Oklahoma.    Cot 

t(»n  see<l.  'uM.  J')4S. 
Memphis,  Tenn..  fn»m  Fort  Scott,  Kans.     Counters  and  shelving,  590. 
Mesa,  Ariz.,  fmni  Gallup.  N.  Mex.     Coal,  221. 
Michigan  points  to  I)t»troit,  Tole<io.  and  Sandusky.     Cement,  90. 
Ml<lilgnn  to  Pacific  coast  terminals.     Hanlwood  lumber,  387. 
Michigan  tc»  Texas.     fN^lar  poles,  .378. 
Milwaukee  from  Klkhart,  Ind.     Vehicles,  516. 
Milwaukee  from  Harrlshurg  field,  HI.    Coal,  841. 
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MiriiuM [Mills  to  Hunfiiln.  IMttslMir^b.  t^tc.    Clnsa  rates.  888L 
MiMiM»:iiN»Iis  to  Denver.     (M:ihs  ratf»s.  li.'!). 
Miniif:i]M»]is  rrnii)  Ksiiiniiil.  S.  I>nk.     Fla\st>e(l  and  whoat.  346. 
Miiiiu>:ip<)]is  frniii  Ilnli-iiinb  and  liUid^rett.  Mo.     WuteriucIoUH,  138L 
.MiniKMpnlis  from  New   Ynrk.     Rrinistone.  108. 
MinnesnlM   In  I  Mil  nth.     Milk.  "»":{. 

Minnesni.i  to  iniiTst.ite  ilestinatiuUH.     riiantau(]ua  oiitflta.  135. 
.Miiine.^ota  from  Sinnx  Cily.  Iowa.     Class  ratos.  110. 
Miniiesnia  ]irodni'in:;  imint.**  tn  SniJerhir.  Wis.     Pulp  w«o«l.  504. 

Mississippi  fu  I.inw 1.  Kans.     <'n»ssties.  4T*J. 

.Mississippi  Hi\er  I'lnssiiiL's  fri>ni  Kans:is.     Window  frlaiw,  39L 

MissiinrI  to  .Meniplii.^.  Tenn.     Cotton  sf'o«l.  'u\7.  ."VIS. 

Missonri  to  intei'stiiif  (li->tinatioiis.     Clianianqna  outfits.  135. 

Miss4»nrl   I{i\4M-  from   K.insns  Held.     Salt.  4«»7. 

M«un*ss«Mi.  \*:\.,  lo  Lawronf«»\  il!e.  Va.     Iniu  wire  fonoinp,  2231. 

Monriie.  I.:i..  from  INrl.i.  .\rk.     rin*  hrl'-k.  VM. 

Mi»nroe.  I.a..  from  SI.  Louis.     Api»Ii's.  l^TT. 

Mi.nroe.  N.  C.  from  VoiinL'stnwii.  Ohio.     Sluvf  Iron.  2123, 

.Morrillon.  Ark.,   from  Omalia.   Ni'lir.     (Jrain.  2I1K 

N;isli\llle.  .\.  C..  from  i;:i;tini'»re.     Iron  }rird»*rs.  4rt7. 

New  HiHlfonl.  .Mm^^s.  fri»m  \  ii-kshnrir,  Mis.s.     Cotton.  21. 

Now  iWuiiswick.  N.  .1.,  fri>ni  .North  Itirmin;rti:ini.  .\la.     I  lard  wood  lunilier.  349. 

Ni»w  M«'\i'i»  pi'ints  frmii  <*riMiiierv,  Ariz.     <'ondfns«»iI  milk.  218. 

New  nrlr:ui»i.     I»ennirra::e.  o.'*^. 

New  Orleans  from  <;ieii  Klder.  Kniis.     Flour,  24. 

New  <»rlf:ips  tt»  <;rameri'y.   I.:i.     Snuar.  ."1**. 

New  Orli'in<  fri:iii  II<>iis(on.  Te.\.     I'arkinir-lionsi*  prmlnet.*!.  450. 

.New  urli'iiis  I'l  riit^lnirtrh.     Caini«*tl  ukra.   VJ^K 

.Ni'w  nrlraiis  fi.  Ki-  Imih-iiiI.  Va.     ItridL'o  materi:il.  2^L 

N«'W  orlo.Mis  to  Sionx  ciiy.  li.w.t.     SnL'ar.  *'*y 

New  Villa::!'.  N.  .1..  to  Akrun.  niiio.     t'l-nn-ist.  :i^2. 

Niw    YiTk  i.i  ISlnof:«»ld.  W.   Va.     Class  ritfs  r.p*. 

Niw  Vi-rk  fr«»ni  Ch.irl  itto.  N.  <'      CmHum  w:i<re.  2!i:S. 

Now    York  !*•  Mir!?i"":ip«»l.«i.     UriMi^inin*.   V'.^. 

N«*\\p"rt.  'I'eiin  .  niillin::  in  transit.  **2. 

North  P*irniin;:h:im.  .Wn.,  \*»  .Now  I'.rii:i.*<\\  n  k    N    .1.     Ilardwond  lumber.  349. 

N'oitli  r.irminL')r:iMi.  Al:i..  !•>  riiil.idcii'liia.  Pa.      Iliirdw  •imI  !iimlior.  I'UO. 

N  ■'.  ;1.  C;irnli::a   fri«ni  Ci.|;.i'rliil!.  'ri-nii      Sirplmrh'  :ieiil    4SiS. 

N.-rTli  C.!r..:i:>a  fn-ni  STilTnlk.  Va.     Vehl«'los.  TJI. 

n.ik  Mill.  Hhjn.  !•>  i;irniin::hani.  Ala.      Fire  l>rii'k.  Il.'i. 

<»:iK  :iiid.  C.il..    fp'iii    LIkhart.    Inrl.     (eN-arts.  ."••. 

mmk;  .i:.|.  C;i:.,  fr.  Ill  .Mari":i.  Ind.     Ih'M  Ii»i1s  and  wire  mattn'^^iws,  2Ti 

n;iK':pn.l.   Ii'W.i.   tn-m  C..nt.y\  IIIo.  K.-m**.     Ilrli-k.  111. 

(Ihiii  t.i   I»itl"it.    li'lodi'.  a!id   S.i'hluskv.      CfnieliT.  !«>. 

I »)  |..  1;  Ml   ir""***  1  ■-■•»  fr««iu  Ti'lfh'.  Uliiti.     Ve]:ii'!«-.  'XI. 

!►!..'    '  I'll.;.   :••    Mi'iiji:S,    r»';iM.     CMiii-n  si-^'d.  Til**. 

I  r.  ..I...!-....  t    i\    ■!■:.    •":■■•!•:'■  :il;  points.     I.lV4>  sTiM-k.  I'W. 

«»:,.    1!.  ".  I\\  .  t.i  r.iMi.ii-ii  ::ii.  Ala.     Firo  lirii'k.  115. 

MM':>!ia.     Siirna^nrf"    ■••    \iiM«'liors.    1  l»i 

I  *\*:iU.\  T-.  Atl:Mi:a.     iJr.'.Mi    *\\1. 

(»!!:ilii  u*  Cnw.iy  :ii!i|  .^I>•r:  !--i>n.  Ark.     tSraiii.  249l 

orojon.      riiriMish  n»utes,  2V»>>. 
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OroRon  to  California.     Poles  and  piling,  506. 
Oregon  to  Tacoma,  Wash.     Live  stock,  8. 
Ottnmwa,  Iowa,  from  Stoy.  111.     Crude  oil.  HM, 
Pacific  coast  to  Atlantic  seaboard.     lemons,  149. 
Pacific  coast  from  Buffalo,  N.  Y.     Stamped  ware.  565. 
Pacific  coast  from  Colorado.     Canned  peas,  208. 
Pacific  coast  from  Michigan.    Hardware  lumber,  387. 
Paducah,  Ky.,  to  points  south.     Stave  and  heading  bolt^  226. 
Perla,  Ark.,  to  Ruston,  Monroe,  Tallulah,  Winnfleld,  Alexandria,  and  Shreve- 

IK^rt,  La..  13L 
Pliiladelphia  to  Hluefield.  W.  Va.     Class  rates,  510. 
Pbila<lelphia  from  North  Birmingham,  Ala.     Hardwood  lumber,  349, 
Piincnix,  Ariz.,  to  Arizona.     Barley,  bran,  and  wheat.  210. 
Phoenix,  Ariz.,  from  El  Paso,  Tex.     Class  rates,  271). 
Phoenix.  Ariz.,  to  Los  Angeles.     Cattle  and  sheep,  421). 
Pittsburgh  to  Bluefield,  W.  Va.     Class  rates,  519. 

Pittsburgh  from  Duluth,  Minneaiwlis,  and  St.  Paul.     Class  rates,  338. 
Pittsburgh  from  New  Orleans.     Canned  okra.  420. 
Pittsburgh  district  to  Lake  ports.     Coal.  040. 
Piano,  Tex.,  from  Cairo,  111.     Grain,  300. 
Piano,  Tex.,  from  St.  Louis,  Mo.     Grain,  300. 
P<H-nhout;is  district.  W.  Va.,  to  Georgetown.  S.  C.     Coal,  144. 
Port  Chalinette,  La.,  to  Gramercy,  La.     Sugar,  5r>.S. 
Portland,    Oreg..    from    Chicago,    Cincinnati,    and    Grand    Rapids.     Adding- 

machine  imper,  manila-paper  filing  folders,  442. 
P(»rtland,  Oreg..  and  groui)ed  points  from  San  Francisco  and  grouiied  poiuta 

Class  rates,  300. 
Portland,  Oreg..  to  Seattle  and  Tacoma.  Wash.     Live  stock.  77. 
Portsmouth.  Ohio,  to  Birmingham,  Ala.     Fire  brick,  115. 
K.ilsion,  Nebr.     Sidetrack,  354. 
Ken<»,    Nev..  to  points  on   N.  C.  O.   Hy..  205. 
Uiclimond.  Va..  to  Knoxville,  Teun.     Boat  spikes.  582. 
Ki<  limonil,  Va..  from  New  Orleans.     Bridge  material.  281. 
Hncky  Ford  district.  Colo.,  to  eastern  destinations.     Cantalouites,  685. 
Uiisk.  Tex.,  from  Appalachia,  Va.     Coke,  274. 
Uiiston.  La.,  to  El  Dorado,  Ark.     Fertilizer  materials,  286. 
Kiiston.  La.,  from  Perla,  Ark.     Fire  brick,  131. 
St.  Clair.  III.,  to  various  interstate  i>oInts.     Coal.  39. 
St.  J«>sepli.  .Mo.,  fnun  Blo<lgett,  Mo.     Fruit,  405. 
St.   L««nis.  .Mo.     Elevator  allowances,  400. 
St.  Lnnis  to  iMMiver.     Iron  and  steel  prcHlucts.  477. 
St.   L<Mils  to  .Monroe.  I^i.     Apples.  277. 
St.  Louis  to  Piano,  Tex.     Grain,  IHM). 

St.  Paul  from  Biodgett  and  Ilolcomb.  Mo.     Watermelons,  138. 
St.  Paul  to  Buffalo,  Pittsburgh,  etc.     Class  rates.  XiH. 
San    Fran<i.**<:o  and  grouiKHi  iK)ints  to  Portland,  Oreg.,  and  grouped  points. 

Class  rates,  :M'Ak 
Sandusky.  Ohio,  from  .Michigan,  Indiana,  and  Ohio.     Cement,  90. 
Snpuipa,  Okla.,  to  Acme,  Tex.     Fuel  oil,  283. 
Sapulpa,  Okla.,  to  Humboldt,  Kans.     Crude  i^etroleum  oil,  303. 
Seattle,  Wash.,  from  Detroit,  Mich.     Show  cases,  106. 
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rX)CA  LITI  E»— Cont  I  niied. 
Seiittlc,  Wanb.,  from  Tort  land,  Oreg.    Live  Atock,  77. 
SeliiiR.  N.  C  from  Kaltliiiore.     Iron  girders.  467. 
Shelby.  Iowa,  from  C(»ffeyvllle  and  Tyro.  Kana.     Brick,  141. 
Sbii'\t»i>ort.  141..  from  Perhi.  Ark.     Fire  briok.  131. 
Sioux  I'itj-.  Iowa,  from  New  OiieanR.     Sii^ar,  dO. 
Sioux  City.  Iowa,  to  soutbwefltem  MiiiiieHota.    Clafw  rates.  llCX 
Sioux  Falls,  S.  I^ik..  from  Stoy.  III.     Crtide  oil.  IIM. 
Smith ville,  Ti'x..  from  Toledo.  Ohio.     Farm  wa^ions.  511. 
Soniprsot.  .Md..  from  Washington.  I>.  C.     Pansenger  fares.  ISSL 
South  r.MroIlmi  from  ropiterhlll.  TcMin.     Sulphuric  acid,  4S8. 
South  Carolina  from  Suffolk.  Va.     Vehicles,  124. 
Spokiino.  Wash.,  from  Cofr«\vvHlo.  Kaiis.     Ruildlng  material,  5 
Strvi:?'^  I '(lint.  Wis.,  from  Ingram.  Wis.     Laml)er.  255. 
Stoy.  11!..  to  Pes  M<iiiios.  ottumwa.  and  Sioux  Falls.    Cmde  oU,  194. 
Stroll.  Ind.,  to  Dotroit.     Cemont.  tK). 

Sun'olk.  V:i..  to  North  and  South  TaroUna.     Vehicles,  124. 
Siniirall,  Ml^'8..  ti>  Dayton,  Ohio.     Yellow-pine  lumber.  463. 
Superior,  Wis.,  from  Minnesota  pntdnclng  fioints.     Tulp  wood,  604. 
Tac'«)ma.  Wjish..  from  Idaho  and  Oregon.    Live  stock.  8. 
Ta(*oma,  Wasli..  fntm  Tort  land,  On'g.     Live  stock,  77. 
Tallulah.  Iji..  from  IVria.  Ark.     Fire  brick.  131. 
Tempe,  Ariz.,  from  <?allup.  N.  Mex.     Coal.  221. 
Tt»xaa  to  LinwoiMl.  Kans.     Pnisstios,  472. 
'I'oxas  frf>m  .Michigan  snal  Wisconsin.    C«Mlar  poles,  378. 
Tolt^lo.  Ohio,  to  (ionlo.  .Via.     Farm  wagons.  4(SI). 
To1«mIo.  Ohio,  from  Mirliii::in.' (Milo.  and  Indiana.    Cement,  90. 
Toittifk.  Ohio,  to  Ohio  i:i\fr  crossings  and  Vlririnia  cities.     VehlclM.  Q8L 
T«>I(Mio.  Ohio,  to  Sniithviiio.  Tex.     Farm  wagons,  .'ill. 
Tyru.  Kans.,  to  Mnrnc  and  Shelby,  litwa.     1 1  rick.  14  L 
Upland,  Ncbr..  from  I»t»:irt»orn,  Tex.     LunilN>r.  75. 
ViikslHirg,  .Miss.,  to  Now  Itedford,  Mas.s.    (*ott«»n.  2L 
Vir;;iiiia  cities,  from  Toleilo,  Ohio.     Vehicles,  *XL 
Virginia  i)orts.     Trinuuing  clmrires  on  coal.  308. 
Walnut,  lowM.  frt»ni  <!as,  Kans.     Itrick.  141. 
Wal.siMibuR?  !>ist..  Toio.,  to  |Nilnis  i»n  Santa  Fe.    Coal.  204. 
Washington.  I).  C.  i«i  Drunmioud,  Friendship  llelgbtik  and  Bornernet,  Md. 

Tassi'ngcr  f;in's.  ivs. 
W.ishiiigifiM.    I>.   (\.   to    Laurel.    Md..   and   Intermediate  polnta.    Faapeuger 

faros.  L*<»i. 
Waiikcg:tn.  Hi .  U*  r:irtb:itre.  Mo.     Plain  wire,  513. 
West  Vir;:ini:i  to  I^iko  iH»rts.     (\ial.  (I'M. 
Wbitel:ind.  hai..  to  all  in  tints  In  Otlicial  riasalflcatlon  Terrltoqr.    Bvapontid 

milk.  2i»1. 
Wirlilta.  Kans..  fruni  pnKlucing  |¥>lntfl.     Live  Mock.  160. 
Wildcnn:in.  Hi.,  to  various  inti*rstate  |K>lntSL    Conl.  30. 
Wilniiii::toii.  hci..  tti  I»!amoiHiviilM.  Wyti.     Car  whi*eli,  120. 
Winntl«'hl.  1^1..  from  ri-rla.  Ark.     Fire  brick,  131. 
Wis«'onsln  to  Texas      r«*«lar  |)oles,  37S. 
Wynne.  Ark.,  fmrn  Ii<iratio.  Ark.     Fruit  baskets*  288. 
Y<>nni:st4iwn,  nhin.  to  Monns*.  N.  i\     Sheet  Iron.  223. 
Yuma.  Ariz.,  from  «'aateni  desiinatlona.    Mercliandla^  IBOL 
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LOCATION. 

Kaoh  community  is  entitled  to  a  reasonable  rate,  which  should  In  addition  be 
fairly  adjusted  with  reference  to  one  another.  Any  locality  which  renialus 
at  a  disadvantage  after  this  must  sustain  that  burden,  which  is  due  to  Its 
location  with  resjiect  to  the  business.  In  re  Investigation  of  Rates  on 
Meats.  1(>0   (la'i). 

City  entitled  to  advantages  of  its  location.     Carstens  Packing  Co.  v.  O.  &  W. 
It.  U.  Co.  77  (81). 
LON(;  AND  SHORT  HAUL. 

If  applicant  for  relief  controls  lonjj:-distance  rate  and  can  determine  what 
cfTect  shall  be  given  to  competitive  conditions  which  are  supposed  to 
justify  the  reduction  at  the  farther  point,  then  Commission  may  also 
(h'termine  whether  carrier  is  justified  in  giving  to  those  competitive  condi- 
tions tl'e  efToct  which  it  does — may  determine  the  effect  which  such  con- 
ditions niif^lit  properly  have,  and  may  fix  the  extent  to  which  those  condi- 
tions shall  he  given  effect.  Bluefield  Shippers*  Asso.  v.  N.  &  W.  Uy.  Co. 
519  (531). 

It  is  ix>ssible  that  cases  might  arise  where,  even  though  the  long-distance 
rntcs  were  beyond  control  of  applicant  for  relief,  nevertheless,  some  rela- 
tion ought  to  be  establishe<l  between  the  rates  to  the  more  distant  and 
these  to  intermediate  points.  Intermediate  rates  should  not,  for  exami)le, 
excecil  tlie  long-distance  rates,  plus  a  reasonable  local  charge  from  more 
remote  back  to  intermediate  iK)int8  and  should  perliaps,  in  some  cases,  be 
even  less.    Rluefield  Shippers*  Asso.  v,  N.  &  W.  Ry.  Co.  510  (531). 

Contention  of  <lefendant  that  it  is  neither  the  duty  of  Commission,  nor  was 
it  conteraplateil  by  Congress,  that  Commission  should  give  consideration 
to  IntermtHliate  rates,  where  Justification  was  shown  by  the  existence  of 
water  competition  at  the  more  distant  point  for  lower  rates  than  to  the 
nearer  points,  not  sustained.     In  re  Application  of  Southern  Taclflc  Co.  30G. 

Relieving  iK)wer  of  Commission  not  to  be  exercised  arbitrarily,  but  it  is  its 
duty  to  permit  higher  Intermediate  charge  whenever  resulting  rates  will 
not  contravene  the  act  In  that  they  are  unjust  and  unreasonable  or  unduly 
discriniinator>'.  This  embraces  both  the  preference  against  the  Interme- 
diate point  and  the  rate  which  that  point  is  nniulred  to  pay.  Hluefleld 
Shii>pers'  Asso.  r.  N.  &  W.  Ry.  Co.  519  (530). 

After  determining  existence  of  competitive  Influence  at  farther  distant  point, 
next  question  is.  Have  those  Influences  reduced  rates  to  that  point  below 
what  would  be  reasonable?  For  If  tlie  rates  to  the  farther  distant  point 
are  sutliciently  high,  these  ought  not  to  be  exceeded  at  a  point  with  above 
1(K)  miles  shorter  haul.  Bluefield  Shippers'  Asso.  r.  N.  &  W.  Ry.  Co. 
510  (526). 

Congress  has  said  to  carriers  of  Interstate  commerce  by  rail  that  they  must 
not  charge  more  for  the  short  than  for  the  long  haul,  iniless  they  can 
show  to  the  sjitlsfaction  of  the  Commisslcm  that  In  so  doing  their  rates  do 
not  violate  the  inhibition  of  the  act  as  expresse<l  in  both  the  first  and  third 
sections.     Bluefield  Shippers'  Asso.  r.  N.  &  W.  Ry.  Co.  519  (530). 

While  the  existence  of  a  wrong  can  not.  of  Itself,  justify  its  continuance, 
still,  in  determining  wliat,  under  all  the  circumstances,  la  Just  and  reason- 
able, in  pursuance  of  the  authority  delegateil  to  the  Commission  by  the 
amende*!  fourth  section,  it  must  certainly  be  to  some  extent  guided  by  con- 
ditions as  it  finds  them.  Bluefield  Shippers*  Asso.  v.  N.  &  W.  Ry.  Co.  519 
( 525 ) . 
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LONC;  AND  SHORT  ITATL-  r..ntinM.Hl. 

WImmi  no  cuiiiphiiiit  MS  lo  ri'Msoimhliin^ss  nf  IntonnrdlMto  rate?*,  r«niml!«»loii 
nssiiiiifs  tlii'iii   Jnst    Miitl   ri';isi)ii:iMi'.   ni)i|    prociMils  iii;i*nrili!it:1y.     lColit*\liiK 

nnK-r.  if  ur  i:m<'iI.  wmiiil  in  mk-Ii  i-:is<>  l» unlit imuHl  that   i>ri's«Mit   rbarjiiMi 

si  Mil  I  Id    lint    l»i»   t'.\«i't-«lrit.      r.hifliflil    Sill  pints'    Assi.».    r.    N.   &    W.    Uy.   Co. 

r»iu  \ :»:)*)) 

TIh'  <"|ii-  ;ii-  Li»  \  Ulijii  Ii:is.  ♦»\«'r  siiiri-  tln'  p:issiLV  "f  tin'  :iOt.  obsor»*'i|  the 
rule  iif  tlii>  fiMiriii  *iii-ii<iii:  tti:it  is.  ji  i:i:ik4*^  no  lii^lior  ralr  :it  uny  iMiint 
iip'tsi    ils    li!i«'    tlini)    l]i:it    111    n    ini>ri>    i|i>iiiit    iMiiiit.      Hiui'lit'M    Shippors' 

A>-'.  r.  N  \  \v.  Ky.  «',>.  r,p.i  i :.;::;» . 

Coinpi-ilii  ri  .'t  Mlr^mirj  i:i\(>r  nf  MiiliiuMii  siit  with  Kansas  s:i]t  ppnI'H^Psi 
ln\v  I.  •"«.  I'Ut  inM  m:i'}i  ninluly  \*t\\  imIcs  as  tn  Jolify  liiii*s  MT.iiiR  KansiM 
t'irlil  n.:.l.i'i.;  liiL'iKT  ral«-t  tn  iiilciiiiiiliato  {Miints.  U.  \i.  ('••in.  nf  Kaiiv  i*. 
A.  T.  \  S.  r.  liy.  Cn.   |«)7   t  IllM. 

Ill  (li'icrr.iiniim  qiu'stiitiis  nixlrr  sti'timi  -1,  rixUm  of  the  Kami'  kiiul  must  !»«» 
fniiipuftil  with  4»iii'  anntlKT.  Ill  nthrr  words.  transsliipnuMit  ratios  iiiuM  lie 
ciiiiipnri'ii  Willi  trans>]ii;iniriii  rat<-s.  pn>piirtiiin:i!  rati's  wiili  pr<>|N»rtionHl 
ralfs.  ami  so  on.  riaMiMii>r>>  riK.nilMT  of  ConiitnTeo  r.  K.  ^  O.  It.  It.  Co. 
.v.n;   H'inii. 

Tolii'v  of  roniinissloii  Is  wlifn*  rinMiiious  ri>ut«'  tlrsirrs  to  i*iini]ii*tt*  with  wat»*r 
or  rail  trans]N)rtation  at  :i  i:iv(Mi  ]Hilnt  it  nmy  ilo  s«)  without  reduoiiiK  Its 
inttMiiMSliato  rati-s.     <Jllt»  \  Co.  r.  S.  IV  Ci>.  •JI**^  H'M^). 

In  lUt-liliii^  qisfstioiis  Miuli'r  th«'  fonrili  si*i-tion.  i>ai'h  case  iniifii  Mtand  upon 
ils  own  faris.  ap'l  no  situation  cnn  furnish  nn  cxurt  iirct^tHlent  for  another. 
r.hirti.'l.l  Sliipi».'is'  Asso.  r.  N.  \  W.  Ky.  i\i.  .Ml*  ti*'2i\). 

Hntos  from  i'asi«>rn  |ioiii(s  to  Yiima,  .\riz..  whirh  t>X('<N««l  <*oniblDatlon  <»n  Ijom 
An;:HfS.  Cal.  a  farthi^r  distant  iM>int.  held  niiriiisniiable.  HiinRulnettl  r. 
1.  C.  i:.  K.  To.  isT.. 

In  ]iassini;  npon  a|>pIiiMtion  for  n'lii'f.  CoinniiRsion  inuRt  inquire  whether 
rate!<  to  intornu'diato  iH»int  aro  nMsonablt*.  Ithii'hold  Shippers'  Amo.  r. 
N.  \  W.  iCy.  <*o.  .Ml)  ».VJ!»i. 

Within  i>owf»r  itf  Ci>ii::rt'^s  to  ninkc  ahs«iliit«'  pnihildtlon.  without  exception. 
In  n»  Api>lir;Ml..n  i»f  Soinht-rn  iVu-itli-  Co.  ."••i»'i  (374 ». 
LOW    KATK. 

To  hi»ld  tliMt  d(>fiMif1;i!>t  i  ::)y  not  wiilidr.-iw  a  rat*'  found  by  the  Commlnilon 
in  nn<»tli«T  I'asi*  ro  iif  nnnMSiuiiiMy  low  nifrfly  lieraniH^  that  rate  was 
Voluntarily  i>**tah::s>.o.)  in  iln*  Tir^i  p:a>i-.  would  amount  to  n'qulrlng  unjust 
]tn>ft'ri'n<'f'.  :i!i>1  to  x'tiin::  a>iilo  ilii>  fnnda mental  priiicijile  that  rates  must 
III*  uTiiforni  nuil.T  slmilir  i-.inil:ii"n<.  rairiiiont  rn»amery  Co.  r.  C.  H.  A 
\»    II    \l.  Co.  i».vj  iJ.M  I. 

Carr-ii«i  inay  iiot  I.imiI  :i  j  :iri  i''i!:.r  rlass  of  tratn«T  or  tmfflc  for  a  partirular 
rniiiniMnity  ai  lt'*J'«  iluin  iIm-  ■  •  »-i  of  th«^  »ii'r\iri»  anil  nx'«»up  llioiuselv«v  frtiUi 
till'  I  !i   r^Ti-*-  Ii>\  it'll  against  iiln-r  iratlii*.     In  rv  Itattn*  for  SInicle  THrkairv^ 

MAIM  INANri:  or  KATK. 

Ill  \  :.\\  Iif  fait  that  r.tt«-<  atiarkiil  wen*  Hilin-oil  prior  ti»  tiiins  i»f  i^»nipl  int 
:in<i  rli.i  j-r»'*irnt  imIo  ha-  hiN'ji  niaini:i:i!i-l  for  more  than  two  yi^r*.  no 
ri'«i'i  ri'ii  iiii  as  lo  ;»  r.Mi'  fur  tin*  fntnif  niadiv     .\i*nu»  iVnioni  riant  or  Co.  r. 

St.  I.  \  s  r.  n  K.  Co.  -J^J  •::<■•« 

W!  •  n*    ••wi-i   r.  ti'   ftniMi)  riM-onaMi'.  in  i'(Ttt'i  mi»rt*  than  two  yearn  ainre  shlp- 

m   niii\tsi.    I r>Ii':-    rtxpi'rlM;:   iii:iinii'nani*i*  of   rate   fur   the   future 

S\\'!/ti  l.iinil.iT  C".  I.  A    \  .M.  K.  K   Co   iTi  t-174). 
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MAINTENANCE  OF  RATE— Continued. 

Rate  complained  of  having  been  reduced  to  basis  of  rate  via  another  Junction 
over  same  lines,  no  order  of  maintenance  made.    Humboldt  Refining  Co.  v, 
M.  K.  &  T.  Uy.  Co.  363  (305). 
MANILA   PAPKR   FILING  FOLDERS. 

Are  extensively  used,  have  come  to  be  an  established  article  of  commerce 
well  liuown  to  the  business  world,  and  should  be  relieved  from  all  uncer- 
tainty as  to  transportation  rates.  No  reason  why  there  may  not  be  estab- 
li8hod  a  rate  specifically  applicable  to  their  transportation,  stated  in  terms 
plain  enough  to  avoid  uncertainty  of  interpretation.  Gill  Co.  v.  O.  R.  R, 
&  N.  Co.  442  (444). 

Distinct  article  of  commerce,  and,  though  made  of  **  manila  tag  board,"  not 
entitUni  to  same  rate  under  tariff.     Gill  Co.  v.  O.  R.  R.  &  N.  Co.  442. 
MARKET  COMPETITION. 

Duty  imposed  by  law  is  to  give  equal  treatment  to  all  shippers  who  are  in  a 
position  to  demand  it,  and  this  includes  the  right  to  reach  competitive 
markets  on  relatively  equal  terms.  Carriers  are  not  required  by  law,  and 
could  not  in  justice  be  required,  to  equalize  natural  disadvantages,  such 
as  lorn t ion.  cost  of  production,  and  the  like,  but  they  may  not  in  any  man- 
ner wli.it soever  unduly  prefer  one  set  of  shippers  entitled  to  equal  treat- 
ment t»ver  another,  or  one  locality  over  another.  Elk  Cement  &  Lime  Co.  v. 
R.  &  O.  U.  R.  Co.  84  (88). 

Carriers  may  not  select  certain  points  of  production  on  their  lines  and  give 
to  tiK'ni  the  benefit  of  rates  that  permit  meeting  competition  of  producers 
located  upon  other  lines,  and  deny  similar  treatment  to  other  prodacing 
points  upon  their  lines  that  are  similarly  situated  and  as  to  which  the 
same  and  long-established  general  basis  of  rates  applies.  Milbum  Wagon 
Co.  r.  L.  S.  &  M.  S.  Ry.  Co.  93  (100). 

Competition  at  Missouri  River  of  Michigan  salt  with  Kansas  salt  produces 
low  rates,  but  not  such  unduly  low  rates  as  to  justify  lines  serving  Kansas 
field  making  higher  rates  to  intermediate  pointa  R.  R.  Com.  of  Kans.  v. 
A.  T.  &  S.  F.  Ry.  C^.  407  (419). 

Comi>lainant  may  not  be  excluded  from  selling  in  a  particular  market  be- 
cause some  other  carrier  has  a  through  line  to  that  market  from  another 
and  com  I  Kiting  point  of  production.     Milbum  Wagon  Co.  t;.  L.  S.  &  M.  8. 
Ry.  Co.  'J3  (100). 
MARKETS. 

Neither  carriers  nor  Commission  are  to  dictate  where  business  Is  to  be  trans- 
acted.    Suffern  Grain  Co.  v.  I.  C.  R.  R.  Co.  178  (181). 
MARKING  PACKAGES. 

Storajre  cliarpos  can  not  begin  to  accrue  until  freight  has  been  tendered  under 
such  circumstances  that  consignee  is  legally  obliged  to  receive  the  same. 
If  marks  on  shipment  are  so  obliterated  through  negligence  of  carrier 
that  property  could  not  be  identified,  shipper  under  no  obligation  to  take 
what  nii^ht  not  be  its  property.  Kilbum  Mills  v.  N.  Y.  N.  H.  &  H.  R.  B. 
Co.  21  (22). 
MEASrUE  OF  RATE. 

rpon  investipition  of  certain  advances  in  rates,  the  Commission  found  that, 
measured  by  some  of  the  principal  tests  that  experience  has  taught  proper 
to  apply — the  per  car  earnings,  the  rate  per  ton  per  mile,  volume  and  valne 
of  traffic,  rates  from  and  to  similar  points  moving  under  substantiany 
Hiniii.'ir  circunistances  and  conditions — the  advance  did  not  appear  to  be  on- 
re]iS4»nable.     In  re  Advances  on  Cement,  90. 


712  IKDEX. 

MEAST'UK  OF  UATE— Contlmiod. 

Ill  lixin;:  mtos  on  conipelilivo  nrtkios.  rHntlon  Rhoiild  be  determlnod  on  baiilt 
of  (lin'oronoo  in  oost  of  servlco.  iwA  nuiny  of  Hk*  (»tl)«'r  considerations  enter- 
liiK  into  ('Stahlisliniont  uf  rates  hinmi  iiMlfiicnflciit  or  istilatitl  articles  shnnld 
ho  in  Iarf?o  part  climinntiHl.  <*arstens  riu-kin;;  Co.  r.  O.  ft  W.  11.  It.  Go. 
77  (sn. 

« 

Lo\v<T  rato  via  lon^^'or  route  no  nie:isnre  of  reas«inat>leness.  In  :ibson«'0  of  other 

evi<l««iu-i'.  i»f  lifirihT  rat 4'  via  slmrter  route.     Carstens  Tarkinp  Co.  r.  U.  P. 

It.  It.  ('.).  s  nn». 
Cuniiiaris«)ii  uf  ratiiiL'?*  in  diffenMit  t-Iassitications  Is  hy  no  nionns  n  iniide  to 

rolativo  rlinrL'is  iinl(*ss  tlie  rluss  rates  under  the  several  e  la  s!«i  Meat  Ions  are 

also  KinsiihTiMl.     Mllhurn  Wacon  Co.  v.  L.  S.  &  M,  S.  Uy.  C«i.  :«  {\02\. 
Car  earn  in  ITS.  an    important   eliiiuMit.     Merchant  h  &   .Mann  fact  nrerfi  Awn.   r. 

A.  C.  L.  It.  R.  (^».  Uh    fnv.n. 
ComiH'tiilvo  rate  to  oiu»  iH»int.  not  n  measure  of  nite  to  a  non-4V>nipeiUlTe 

iM.lnt.     <:iM.ri,'*'tiiwn  Uy.  &  Li^:ht  <'o,  r.  N.  &  \V.  Hy.  Co.  141. 
I'rnt\tal>]«>ii(>ss  or  nnpr<>titalileii«*ss  of  n  ^iven  industry.     It.  It.  Com.  of  KansL 

r.  A.  T.  &  S.  r.  Ity.  Co.  4^1  (4in). 
What  weifc'ht  Is  t«»  In*  jrlven  to  msts.  is  to  be  determined  In  each  case.     It  Is 

frcneraily  an  iiniNirtant  element.     Hoil(*:n]  t*.  I*.  &  K  K.  It.  It   Cn.  040  (652). 
Efr«^-t  of  rate  ui>i)n  rf>nMnen.-ial  conditions.     U.  It.  Com.  of  Kans.  r.  A.  T.  A 

S.  F.  Ky.  Co.  407   «410). 
Rate  via  nne  Iin«>  is  not  of  its<']f  pnKtf  of  nnrea9onahlene«>s  of  higher  rate  tIa 

c<ini|H*tinp  line.     McLean  Lumber  (^o.  r.  K  &  N.  It.  R.  C«.  349. 
Rate  can  not  t>e  t>as(M  nyHni  use.     Vlr^rlnln-Candlna  Chemical  Co.  r.  A.  GL  I* 

It.  It.  Co.  :UM. 
Cost  of  pnMlu^tion.  as  an  element.     It.  It.  Com.  of  Kan&  r.  A.  T.  ft  S.  F.  Ry. 

Co.    I«»7    (410». 
Volume  of  tnrlHc.     Sioux  City  Commercial  Club  r.  C.  &  N.  W.  Rj.  Co.  112 

(114)  :  Sunreni  <;raln  Co.  r.  L  C.  It.  It.  Co.  ITS  f1<e>. 
In  the  <>nd  tliere  nni<t  be  some  relation  between  the  cost  of  senrlce  and  nlML 

Albrei*  r.  It.  &  M.  It.  K.  .'i03  (310). 
Citst  of  s<'rvlie.  an  e!4»nient.     AH»ree  r.  R.  ft  M.  R.  R.  303  (327). 
Cost  of  wrvii-e.     In  re  Kates  fi»r  Slnjrle  Paekaf^es.  32^  (335). 
Fairest  basis  Is  eamlnp*  (M'r  car-mile  and  per  traln-mlle.     In  re  AdTsncM 

on  Coal  to  Ijike  I'ort.^.  OM   iiVJli). 

.mili:a(;k  hatks. 

IIuvinfT  pres<-rilH^l  a  mileape  scale  on  live  stock  from  prodocinK  territory  to 
[i:i4'kln^-hoiis4>  centers,  the  <*«>nMnIssion  further  prescribes  a  mlleaxe  icnio 
on  the  outboinid  sliiptnents  uf  parkinc-house  pnnlucts  and  flreah  Bicnt& 
In  re  I nv(*sti nation  of  Kates  on  Meats.  1G0  (1(15). 

Mileairt^   scale   pre*;4TilHHl    for   transwirtation   of  live  stock    from  producing 
fioints  in  Si>uihwest  to  Fort  Worth.  Oklahoma  City,  and  WIdilta.     In  re 
Invt'Mipition  of  Kat(*s  on  Meal.s  I****  ilfUiL 
MILLIN(;   IN  TRANSIT. 

While  di^'ision  i>f  Supreme  Court  in  Flevatlon  Allowance  cases  not  entirely 
clear.  Coninii><i«>n  mimiis  to  be  su^tainiNl  in  Its  iimtentlon  that  It  has  power 
to  order  eossation  of  ilistTiminatiiin  by  curriers  In  allowlnit  mllllnir  In 
tnmsit  and  irrantlnc  elevator  aIIowan«-«*s  nt  one  pidnt  while  denying  tbeoi 
at  another.     SuflTern  <;rain  Co.  r.  I.  C.  R.  R.  Co.  17S  (18SL 

lhN-aus««  transit  pri\ili'L'e  ailowiHl  at  a  rmrtlcuiar  point  by  one  line  no  renaoa 

ul.v    it  <liiiul«l  I rdi>re«l  in  on  an«ithi*r  line  whiMv  the  clrcnnMUnncen  of 

iiibiiinid  and  '•nilmnnil  shipments  ovi*r  the  twn  rnnds  are  dlaslnllir.     FMn- 
cah  (;<H>i>eraj:e  Co.  r.  N.  C.  &  St.  I..  Ky    Ci-.  22t;  <2S1). 
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MILLING  IN  TRANSIT— Contlmioil. 
A  privilege  to  which  8hii)pers  not  entitled  ns  a  matter  of  right  and  which  will 

not  be  ordered  establlshe<l  except  In  case  of  undue  discrimination.     Piano 

Milling  Co.  r.  St.  L.  S.  W.  Uy.  Co.  300  C^'J). 
A  ])rlviUM:o  which  may  be  prnnted  or  withheld  by  carrier  In  Its  discretion  so 

lonjx  as  no  unlawful  discrimination  results  therefrom.     Young  &  Cutslnger 

r.  L.  &  N.  R.  R.  Co.  1   (3). 
Ontboiind  shipments  nllei:od  to  have  been  the  product  of  lumber  moved  18 

niontlis  after  Inbound  shipments,  and  privilege  can  not  reasonably  extend 

over  so  long  a  period.     Young  &  Cutsinger  i*.  L.  &  N.  R.  R.  Co.  1. 

MINIMTM  CIIARC.ES. 

J{e:.sonablcness  of  rule  ir>  of  Ofllclal  Classl (lent Ion,  providing  that  no  single 
shipment  or  small  lot  of  freight  of  one  cla.sa  will  be  taken  at  less  than 
KM)  jiounds.  not  determined  upon  present  complaint,  issue  being  too  broad 
and  parties  alTe'tod  too  numerous  to  be  determlne<l  by  a  complaint  strictly 
inter  partes.     Kleibacker  r.  L.  &  N.  R.  R.  Co.  420. 

ProjMiscd  advance  In  the  minimum  charge  on  less-than-carload  shipments  in 
Ofhcial  Classification  territory  from  25  cents  to  35  cents  not  Justified.  lo 
re  Rates  for  Single  Packages,  etc.  328. 

MINIMTM  WKKIIITS. 

Question  of  minimum  weights  on  light  and  bulky  articles  is  a  vexed  one 
because  of  wide  difTerences  In  cubical  capacities  of  cars.  Much  attention 
has  been  given  to  It  by  carriers  and  much  has  been  done  toward  harmoniz- 
ing the  ditHcultios.  The  minimum  weight  ui>on  basis  of  which  charges 
are  assessed  is  nearly,  if  not  quite,  as  Important  as  the  classification  rating 
of  the  comnuxlity.     Mllbuni  Wagon  Co.  v.  L.  S.  &  M.  S.  Ry.  C5o.  93  (104). 

Under  tarifT.  In  order  to  obtain  benefit  of  carload  rate  on  actual  weight  of 
overrtow.  shli)ment  must  have  moved  under  one  bill  of  lading.  Where 
shl[>p«'r  exe<*ute<l  two  bills  of  lading  rule  not  applicable  in  terms,  and  car- 
load rate  nnist  be  applie<l  on  basis  of  minimum  of  car  furnished  for  over- 
rtow.     Scucbler  r.  T.  &  P.  Ry.  Co.  m 

From  a  purely  transportation  stand|H»int.  having  reference  mainly  to  the 
cost  of  the  service,  a  $1  rate  with  a  minimum  of  34.000  |>ounds  is  better 
business  than  a  mininmm  of  2«».200  |)ounds  at  a  rate  of  $1.15.  Arlington 
Heights  Fruit  Fxchange  r.  S.  P.  Co.  140  (154). 

It  l>eing  In  interest  of  jiublic  that  lemons  should  be  transported  at  lowest 
possible  cost  to  railway,  carriers  permitted  to  increase  minima.  Arlington 
Heights  Friiit  Exchange  r.  S.  P.  Co.  149  (154). 

ML^Ql'OTATIO.V  OF  RATKS. 

The  lawfully  established  rate  Is  the  rate  that  must  be  applle<1.  notwitb9tan<f- 
iujr  the  error)<H)us  quotation  of  other  rates.     Mcl>ean  Lumber  Co.  v.  L.  &  N. 

R.  R.  Co.  :;ii»  i3r.2). 

MISROFTINO. 

Where  shipper's  bill  of  lading  contains  instructions  both  as  to  route  and  rate. 
:ind  rate  is  not  ai)p!ir-able  over  any  route  of  receiving  carrier,  but  appllca- 
tde  n\«r  route  of  ji  rival  carrier  to  which  shipment  might  have  been  deliv- 
ereil.  n<civing  carrier  may  forward  shifiment  over  its  own  line  at  lowest 
nite  lawfully  appli<'able.  it  not  l>eing  obIige<1  to  turn  traffic  over  to  its 
comi)etitor.     Mcl^au  Lumber  Co.  i*.  L.  &  N.  R.  R.  Co.  349. 
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MISIM/rTINrj— rontliiiu-d. 

If  f()roi;rii  <'iir  i»  iivailal»l(*.  wliioli  under  ml  of  nn  to  cnr  M^rvloe  inn*t  be  seDt 
via  a  parti  I'll  I  Mr  lino  or  route.  uv«'r  which  n  higher  rate  obtnlnn,  a  cent  must 
explain  to  shi]>|K*r  that  fact  and  alli>\v  shipper  to  elect  whether  he  will 
use  that  ear  at  liiuhiT  rate  or  wait  for  a  not  tier  oar.  If  siripi)er  elects  to 
ns4*  car  at  hii:hcr  rate.  a;;«*nt  shiinld  sd  note  on  l>ill  of  lad  in;;.  When  this 
rule  not  coniplittl  with,  carrier  iiatde  for  mlgroutluK.  Lord  &  Buvluiell  Ca 
r.  M.  C.  U.  It.  Co.  -HKJ. 

Su^^restcHl  that,  to  avoid  confusion,  when*  pn)[)ert.v  conslpied  to  rail  read 
i^>onsif;ne<N  contract  of  sale  sliould  pro\i(lc  tliat  vendor  or  o«msiKnor  ahiiiild 
liear  certain  Kpccith>d  |>iirt  of  trans|Nirtiitiou  clmr^es.  provided  pro|iertj  Is 
tnin8i)orted  hy  a  desi^iated  route  «>r  Jiinctii>n.  but  tliat  if  it  Is  not  so  traii^ 
lN>rt(*i1  the  entire  transpftrtatinn  'Icil'cn  will  Ik*  bonie  by  vendor  or  con- 
hi^'nor.     In  re  TransiM)rtation  of  C4»ntpany  Material,  430  (441). 

SliipiiicMt  tendered  to  carrier  without  Instructloufl  as  to  routinie.  There  wss 
avaiiahle  an  interstati*  and  an  intrastate  route,  the  former  heinx  taken.  No 
Hpi't-ific  routing  Inst  met  ions  havin;;  Ikhhi  given,  defendant's  duty  was  lim- 
ited to  forwardiii;:  sliipuient  via  chea|H*st  available  interstate  route.  WIU- 
nian  &  Co.  r.  St.  L.  I.  M.  &  S.  Uy.  Co,  4(C  (4f«). 

Consi^rnor  speiiiicd  a  route  In  bill  (»f  lading  and  also  deslfoiated  a  rate  therein 
not  applicaMe  to  (he  route  nan)i*<I:  //'/r/.  That  initial  carrier,  having  failed 
to  olitain  further  and  detinlte  inst ructions  l>efore  fon^'ardluK.  is  liable 
for  d:iniap'S  re<<ultln};  from  nilsruuiinp.  Ludowlcl-Celadon  Co.  r.  M.  P. 
Uy.  Co.  .".^s. 

Where  more  than  oue  route  is  available  for  forwarding  a  shiiwient,  it  Is 
the  duty  of  the  <-arrier.  in  the  absence  of  routing  InstructlouH.  to  forward 
it  liy  the  n>ute  taking  th«'  lowest  rate.  Lord  &  Itusbnell  Co.  r.  M.  C.  U.  R. 
Co.  •!<«. 

Measure  of  da  ma  (res  for  nil  smut  in;:  shipment  bllleil  to  consifniee  esirrier  Is 
not  full  dt\{sion  of  rate.  Iietaiise  it  would  have  mst  that  carrier  Niniethlnf 
to  iHTforni  tile  liaul.     In  re  Trans|H.iiarn>n  of  runipauy  Material.  4.^11  i44l|. 

Shipper  ;:ave  instruct ii^ns  via  route  t:il:i!)L'  1-ijlier  rate,  which  nuite  carrier 

fiillM\\L>d.     .No  misroutin;;.     HunilNi.ilt    i:etini:i;:  1V>.  r.  M.  K.  4&  T.   ity.  Co. 
«••■•» 

MIXKI)  CAULOAP. 

Complainant  desireil  rule  that  In  mi\4i1  carload  Hhlpnient»^  If  the  aiserpGste 
cli:ir::e  \i\»m  the  entire  shipni"!it  i>ii  the  bas's  <if  the  niixeilH-arbmd  Rite 
e.\  ckU  thi>  :i-j::ri  irale  nf  the  charLit-  np<in  tlie  shiiinienC  tin  the  InihIf  ff  a 
c:tii<>ail  luTf  for  fi.e  or  nn-re  ef  ihe  airj.  :is  and  the  actual  welieht  at  the 
le»  tljan-i'Miload  rate  for  th«»  oiln»r  artlcU-s,  it  Ih*  ii\\vn  lieneflt  of  h»wer 
char»:e.  Kule  pr:>ytsl  for  denieil.  Marion  Iron  &  llrasa  C«».  r.  T.  St.  I.  4 
W.    it.    K.   C.'.   -JTJ 

Tan:T  pioxhl-.l  !•  v  n.i.xeil  carlMads  i-f  jrrain  only  wlien  all  or  all  bni 
I  if  e:i«-!i  n'.iii'.i  xv.i^  >..<-l;is1.  Sl.ipn.cnt  of  whe-.it  :tnd  llaXMHwl  UWde  in 
(*ar.  ;;rai:.s  IicIm::  »epaiat«*il  by  liMlkhead.  Charu'es  on  wheal  liarlnc  bevtk 
Uiaile  on  b;<sis  <<f  uiininiKui  cart<iad.  i:nju>t  to  alsii  ciiariK*  uii  flazsf«il  on 
|iasi*«  of  niiiiimuin  i  arload.  hut  charp's  tin  l:>tter  siiould  t>e  less  than  carload 
rile  mu  actual  wei-ht.     I/imb.  McCie'.ror  \  Ct».  r.  C.  St  N.  W.  By.  Ca  S46l 

Ci<nip'airit   a;:.i-Msr    f.iihiii*   !••    ':ii  luile   Imi.i!    wpiKi-H   in   list   of  articles   tnkinf 
rates  nn  "  railway  trai-k  materlar*  in  nii.\t*d  carlttads  not  found  JaflUfls^ 
M.riiiiiL'  ^  «'-•.  r.  S.  Ky.  «'••.  ."i^J. 
NAi   IITAI.  .MM  i:s.     >.  •   «*ii><.iBi  I  n\-    Milt  V.I. 

nuiu'K  K.th  cnA.N<n:<?  in  katks.   >•»  <  ii.xn.is  ix  RAra, 
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OILS. 

Crude  oil,  as  the  name  Implies,  Is  the  natural  oil  as  It  oomes  ftom  the  wells. 
It  is  said  to  be  distinguishable  from  refined  oils  by  its  odor  and  different 
color.  It  is  somewhat  difficult  to  determine  from  the  testimony  precisely 
what  commercial  gas  oil  is,  for  the  reason  that  it  Is  a  loose  term*  and  oils, 
both  refined  nnd  crude,  are  used  for  gas>making  purposes,  but  diemically 
gas  oil  is  a  distillate  of  crude  oil,  some  of  the  heavier  or  lighter  con- 
stituents having  been  removed.    Sun  Co.  v,  I.  S.  R.  R.  Co.  104  (196). 

Crude  oil  is  sold  on  so  close  a  margin  that  a  slight  difference  in  the  price 
per  gallon  Is  sufficient  to  lose  or  secure  the  business.    Sun  Co.  17.  L  8.  R.  B. 
Co.  194  (106). 
OUT-OF-LINE  CHARGEa 

Charges  for  necessary  out-of-line  service  on  shipments  of  grain  and  grain 
products  from  Omaha,  Nebr.,  to  Conway  and  Morrillton,  Ark.,  with  transit 
privilege  at  Little  Rock,  Ark.,  not  found  to  be  unreasonable  or  unduly 
prejudicial.  Brook-Rauch  Mill  St  Elevator  Co.  v.  St  L.  I.  BL  ft  8.  By.  Co. 
249. 
OVERCHARGES. 

Retention  as  much  a  violation  of  act  as  granting  rebate.    Criminal  proMcn* 
tions  will  follow  unless  voluntarily  refunded  when  admittedly  due.    Inter- 
state Grain  Co.  v.  C.  ft  N.  W.  Ry.  Co.  84  (85). 
OVERIjXOW. 

Under  tarifT,  in  order  to  obtain  l)enefit  of  carload  rate  on  actual  weight  of 
overflow,  shipment  must  move  under  one  bill  of  lading.  Where  a  shipper 
iHKucd  two  bills  of  lading,  rule  not  applicable  in  terms,  and  carload  rata 
muHt  be  applied  on  basis  of  minimum  of  car  furnished  for  overflow.  Scud- 
der  r.  T.  &  P.  Ry.  Co.  60. 
PACKING. 

Under  commodity  tariff  on  different  commodities,  specifying  various  ratings 
depending  upon  the  different  manner  of  packing,  there  was  no  authority  for 
the  imposition  of  a  commodity  rate  on  the  shipments  In  question  because 
tlH\v  were  not  packed  in  any  manner  specified.  But,  In  view  of  amoidment 
to  tarlflf  making  method  employed  by  complainants  a  species  of  packing 
entitling  tlioir  commodities  to  commodity  rates,  and  the  slmilartty  from 
traiiHiK>rtati(>u  standpoint  of  the  shipments  with  those  packed  In  the  man- 
ners formerly  si>ecified,  complainants  were  charged  unreasonable  rates. 
Ke[)ublic  Metalware  0>.  v,  Erie  R.  R.  Co.  565;  Sidway  Mercantile  Ca  v. 
L.  S.  He  M.  S.  Hy.  Co.  570. 

Chnrfxt's  mny  pn>p('rly  be  made  somewhat  higher  for  transportation  of  show- 
»isin4  in  crates  than  In  boxes  ShowcaRefl  ordinarily  are  composed  largely 
of  ^luHs.  or  wuodH  of  value,  held  in  place  by  metal  or  wooden  beading.  l%e 
rlKlc  of  damafn^  in  grettter  when  shipped  in  crates  than  In  bozea.  The  hand- 
lin]iis  on  either  Hide  of  the  box  could  be  made  by  means  of  an  extra  strip 
as  well  as  by  the  onilKsion  of  a  portion  of  the  complete  closure:  Wadeh 
Sh.>w  Case  k  Cabinet  Co.  r.  M.  C.  R.  R.  Co.  106  (107). 

Uiion  interpretation  of  rule  making  higher  rating  on  goods  "crated**  than 
"lioxLil."  held  <HmipIainant*8  shipments  of  showcases  were  not  **  boxed,"* 
h\i{  "  <Tat«Hl.**  and  should  take  higher  rating.  Wadell  Show  Case  A  Cabinet 
Co.  I .  .M.  C.  K.  H.  Co.  106. 

A  barrel  is  a  iniclcage,  and  brimstone  In  barrels  wouM  ordinarily  be  ten 
package  nhipnients,  as  distinguished  from  looee  brimstone  in  bi 
therofore.  under  the  classification,  must  take  a  hlgber  lattng.    IfeLi 
Gormley  King  Co.  p.  Maine  &  S.  Co.  106    (100). 
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PAPKR  RATR. 
Upon  i)etiUnii  for  ef^tabli aliment  of  luilllng-Io-tranBlt  and  elerator  allowances, 
it  iippears  that  thoiv  was  no  nilil  at  that  point,  but  tbut  certain  lutereata 
wore  anxious  to  ImiUl  there  if  n  satisfaetury  rate  udjnistiuent  could  l»e 
ohtahifHl.  While  ("onnnisHiou  won  Id  not  onlinnrlly  be  iliH^iosed  to  require 
pul)Iif'ation  of  tariffs  which  coulii  not  h^  usel.  nnder  certain  circuiu»tHnce8. 
us  In  tills  iasi\  privileKe  will  be  oiiIlmwI  in.  SuOferu  Grain  Vo.  v.  I.  C  K.  IL 
Co.  ITS  (IS-I). 

rAiJKiN<;. 

Itaio  i>f  1'J}  mills  \H^r  ton  i>or  niiU'  not  f«>nnd  unreasonable,  since  carrier  has 
extra   expense  of  $r>   ikm*  rar   [K»r  illiMn   i-harsi*  arising;  from  necewUy  of 
"parlvins:"  cars   in  or4ler  to  pr«)vi<Ic  tHpiiiinHMit   for  prompt   forwanling. 
<;j«:Ml)!i'It(»l»inson  Conimission  Co.  r.  St.  I^  I.  M.  &  S.  By.  Co.  13S  (140). 
TAliTY. 

Tho  law  contcni plates  that  nn  award  of  dania^ofl  8hall  he  made  to  the  permii 
artnally  flnn):i^'t\i.  Wh<>re  the  cuniphiinnnt  does  not  ap|iear  to  have  Mtif- 
fcred  any  injury.  Iiavln^  no  i(*;;ai  in tt Tost  In  an  overcluirge.  Coram itvlon 
can  make  no  award  of  roiiaratlou.     Lamb.  McGregor  &  Co.  t*.  C  it  N.  W. 

i:y.  <\\  :iu\. 

Witli  only  one  carrier  as  i)arty  defendant,  issue  can  not  be  broadene«l  to 

cmlira<*e  matters  which  wore  broujsht  into  existence  by  otiier  carriers  and 

for  which  defendant  alone  Is  In  no  spust^  res|)onsiI>le.    ChattaDOofea  f>ed 

To.  r.  A.  G.  S.  It.  K.  (%».  4SI)  (4<V»). 
UiHtn  complaint  attack  In;;  se|isirately  established  {Kirt  of  tbroufh  chnrice  from 

rittjthurph  to  Denver.  Coin.,  not  nc4-es.Mary  to  make  MneA  east  of  MlaalMiippt 

Itlver  |>arli<»s.     Vulean  Iron  W«»rks  Co.  r.  A.  T.  &  S.  F.  Ky.  Co.  477  (470). 
Complaint  apiinst  rule  ir>  nf  nMi'ial  (Massiflfailon.  strictly  inter  partem  dla- 

niissed  lve<'anse  issues  pri«senti*il  too  liroad  and  im|x>rtant  to  Interests  noC 

IMirtiea.     Kleibackor  r.  L.  &  N.  It.  It.  Co.  4L*(i. 
Commission  meri>h:*nt  i>:iid  char;r<'s  anil  cliarc»Ml  up  acain.«<t  consiimor.     Ue/tf. 

not  entitletl  in  da  ma  ires  for  uverchar>:e.     I^indi.  McGregor  St  Co.  r.  C.  St  N. 

W.  Ry.  Co.  :Mt;. 
Complaint  brought  l»y  snrrt'ssitr  to  eoriNiration  wlio  was  the  ahlpper.    Wood* 

.M.'Sjii,'  Flo<irlnir  &  Lnmber  Ci>.  r,  L.  &  N.  It.  U.  Co.  4^S. 

PAssKNGrjt  rAKi:.*< 

Fares  on  eliM-tric  line  iMiwfi-n  \Vashin;:ion.  D.  C.  aiui  I^-inrel.  Md..  considered. 
and  in  view  of  the  fat-is  slmwu  of  reeord.  not  fouml  unreamnable.  811  ren- 
ter ?•.  City  &  Suburban  iJy.  of  Wash.  201. 

Increa.'ie  in  fare  from  \VasliinKt«>u.  D.  C.  to  Friendslilp  neitchts^  SomcrssC, 
and  nrumniond.  Md..  Iield  not  Justlfleil.    Citlz«'Uii  of  Somerset  v.  Washing- 
ton Ky.  &  Kliv.  Co.  1^7. 
PAST  U.\  IKS. 

While  e\tsteni  e  of  a  wriiiiir  lan  not.  of  Itself.  Justlfjr  Its  continnsooe,  sUU,  la 
determiniM'j  wliai.  nuiler  :-!l  thi*  cin-umstanet^s  Is  Just  and  reaaonahlsii  In 
pursiiaTi«-i>  I'T  the  authority  (b'le;:at4il  to  the  Comndsslfm.  It  mnat  hs  to 
••xt<-nT  L'li  ili'd  liv  riiiidir>in<  as  it  Muds  them.  Blucfleld  ShlppenT 
N.  A:  W.  l:y.  C...  .M'.*  ..VJ.*. ». 

.M:i ; lit eiia rice  '>r  r:ir>>  fir  i>i::lit  ye:>rs  Is  a  strong  ndmlsNion  aaalnst  eani< 
tiiat  hJL'lnT  r  ie\\oi;!ii  Im>  i:nreasonal>1e.  unh'ss  explaineil.     Arllngtoa  Hdichts 

rr:iit   r.X.  h:ii:L:f.  r.  S.  I'.  i\*.  ll!»   i  l."!  >. 

U:i**"i  in  efTtH't  without  niati*rial  rhant:e  for  many  years  and  Ihst  fhrl  is  of 
\vi'i::I]i  in  favor  of  \'*'w  that  they  are  riMS4>iiubIe.  ChHtiaiiouga  Fcttd  Ooi  r. 
A.  ti.  S.  K.  K.  C*i.  4si»  I  |n4). 
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PAST  RATES— <3on tinned. 
Long-standing  system  of  rate  not  to  be  disturbed  without  comiiderliig  effect 
upon  property  interests ;  but  where  such  rate  is  unlawful  it  should  be  cor^ 
rocted.    Albree  v.  B.  &  M.  R.  R.  308  (315). 
History   of  rates  under  consideration   reviewed  for  more  than  10  yeam 
Maricopa  County  Ck)mmercial  Club  v.  8.  P.  Co.  429  (431). 
PEAS. 
Nearly  one-third  of  the  peas  packed  in  the  United  States  are  packed  in  Wia- 
consin.    Kmpson  Packing  Co.  v.  (X  M.  Ry.  Co.  268  (269). 
PERSONALITY  OF  SHIPPER. 
A  rate  can  not  be  confined  in  its  terms  or  application  to  an  individual,  or  a 
class.    Virginia-Carolina  (Chemical  Co.  v.  A.  a  L.  R.  R.  Co.  894  (897). 
PLEADING. 
Complaint  as  filed  did  not  ask  reparation;  but  at  hearing  request  fbr  leave  to 
amend  in  that  re8i>ect  was  noted  In  the  record.    Request  not  having  been 
followed  by  an  amendment,  and  there  being  no  evidence  touching  apecUlc 
shipments,  that  feature  of  the  case  not  considered.    Atcfainson  v.  St  U  L  II. 
&  S.  Ry.  Co.  13L 
POINTS  OFF  LINE. 
A  line  not  serving  a  particular  point  can  not  be  said  to  discriminate  against 
such  point  in  any  rate  adjustment  where  such  adjustment  is  created  by 
circumstances  beyond  the  carrier's  control,  t|u>ugh  it,  aa  a  connecting  ilneb 
may  participate  in  the  rates  imposed.    R.  R.  Com.  of  Kana.  v.  A.  T.  4  8.  F. 
Ry.  Co.  407  (41G>. 
A  r*arrier  can  not  l)e  said  to  discriminate  against  a  point  served  by  It  because 
other  carriers  give  lower  rates  to  the  same  character  of  trafflc  from  points 
on  their  o^-n  lines  to  a  common  destination.    Sunflower  Glan  Co.  9.  M.  P. 
Ry.  Co.  391   (392). 
To  find  a  carrier  guilty  of  discrimination  as  between  competing  points  of 
origin,  it  must  api^ear  that  such  carrier  participates  at  least  In  each  of  the 
movements  between  the  two  points  of  origin  and  the  destination.    Karl- 
copa  County  Commercial  Club  v.  P.  &  E.  R.  R.  Co.  218  (22). 
POLICY  OF  CARRIER. 
A  preference  or  advantage  which  Is  bestowed  upon  a  city  by  the  mere  policy 
of  tlie  carrier  and  not  by  reason  of  actual  difference  In  condition  is  undue. 
In  re  Application  of  Southern  Pacific  Co.  366. 
POSTACJE-STAMP  RATR 
It  is  by  no  means  certain  that  postagenitamp  rates,  as  applied  to  the  distrl* 
but  ion  of  the  products  of  the  Pacific  Coast  States,  are  not  upon  the  whole 
for  the  general  public  good.    Arlington  Heights  Fmit  Exchange  v.  S.  P. 
Co.  149  (156). 
PRACrriCE. 

ri>on  investigation  of  a  rate  adjustment  Into  and  out  of  Durham,  N.  d*  It  Is 
•»rdered  that  the  defemlant  carriers  be  cited  to  show  cause  why  their  rates 
should  not  be  reduced.     In  re  Divisions  of  Joint  Rates  on  Coal,  Gl  (80). 
PRKFEKENCE. 
Defendants  applied  from  rival  cement  mills  different  rates  l>  ?       » 

in  different  **  territories.**  but  both  were  comparatively  near  ei  r, 

and   from  a  transitortatlon  standpoint  were  entitled  to  the  ra 

Whf'11  general   rate  adjustments  in  and  between  large  terrttor        i 
ooiit<nnplate  sulwtantial  Justice  between  all  shipiiers  generally,  r 
individual  instances  of  disproportionate  inequality,  tl  III 

lH)»v  to  that  extent,  and  their  strict  obserrance  In  soch  i 
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rRKFKIlKNn:- ConthiiKd. 

KroMiif]  ilijiM  Ihf  arltiir:iry  th'v^rj*  of  tlmlr  ^xlstonoo  shnnlil  ylold  to  tho 
oxti'iit  iKKossriry  to  pH'M'iit  ;rriisM  Injustico,  Jn^^t  as  nuiiiy  i«iliOr  riiU»s  are 
iHri's^arily  subjtTi  lo  I'XO'piioiiS.     Alpha  rortluutl  O'luctit  (.'u.  r.  B.  &  O. 

ir  n.  Co.  no. 

r:in-:i»l»'  ilint  wIjiti*  jtiint  <»r  pn»iM»rtiMnal  ratrs  wcn»  iiiiuli*  l»y  ull  carrirm 
i'Miiiiii;  to  (MTtaiii  poiiiis  of  ilf's:ii::ition  that  it  \v:is  within  (Vmiiiii^sioM's 
I  o\v4*r  to  i>ii(l  ili.^criiiilnaiJiiM  ii.*«  lM>t\vtfn  iM»ints  of  ori;;iii  liv  a  rc<ilii<-tit*ii 
in  Ull*  ralo  from  the  i>oiiit  ilisrriiniiuiifd  against  only  has  application  wliere 
t]if  (r:U!ii'  from  hoih  ^Toiips  of  oriL:in  is  ntH>cs.s'irily  traiisiii»rt«-«l  (n  (h->iiria- 
Tion  tty  till'  siiiiu'  i-ouiifctiii^  carrier  or  rarrirrs,  ami  \vl.«*r«*  it  Is  imismMo 
for  Till'  tliMivcriii;;  •■anirrs  to  put  an  (mmI  to  the  (lisrriminatloii  liy  thi*  fXi^r- 
cis«*  of  th'ir  powiT  t«'  n-fiisi'  to  oiiti^r  into  |>ri*ffn*ntial  jfiini  or  prti;mr(i«iiial 
rati-.     A-IiI:iihI  Tin'  i:ri«U  I'o.  r.  S.  Ky.  Co.  115  iVJU). 

A  rai!]i;iii  is  jiisiiiiril.  iimIit  tlio  law.  in  disiTiminatiii:;  in  faM>r  of  i»n**  city 
as  a;raiMst  anotiicr  if  il.i-y  an*  ^*  <lirf(*n>[)tly  (.'irriimstam'f*«l  that  ul  one 
I>«iint  transpnriatioM  forrr<:  arc  l>i-nnL'!it  into  pl.ry  which  an*  not  **t  can  not 
hi*  oxcrciso*!  at  aiiothor  pi'iiit  :  Imt  :i  carriiT  Is  not  Justith-tl  in  doliliiTaiHly 
ailoptin^  a  |>'>lii'y  of  [iroffi iMhi-  ti>w.!iii  nm*  «'iiy  as  a;::iiMst  another.  l*uly 
til*'  iTfftTi'Mi-o  or  athaniap'  lii-tt  is  ili:i>  is  Jn^iitiuhlr.  aiu!  that  ad^nntiifre 
wl.iclj  is  Iu'^IowmI  niK'H  a  vl'y  |iy  ilip  mi-re  policy  of  tli«*  carrier  ami  m»l  by 
rcasiiM  of  actual  ilifTcroncc  in  i-M;i«lJtions  is  nmluiv  In  re  Application  of 
s..iulirrn  r.hiii  -.  :••'.•'.. 

If  a  [■.irticnjar  lino  aN^iiP  delivers  :ir  a  pMint.  [iart'>-ifintim?  In  thron'jh  routea 
and  jnitiT  r:iii"«  'I'-rcio  fri»m  iwn  jMiiiiis  of  priHi'ii  lin'i  not  ilin-'-ily  N-T-.i-tl 
|iy  ']\<  I  ■•  :,  '  ■.  .  iT  m:iy  nd  l.c  a  party  to  a  i»rcfcrcni;;il  }*>\ut  or  pi-,  •■r- 
ti«  :■;!"  :jt'»'  fp  :  ■  ciI?:iT  t-iii!  I'f  priMJU'lon.  The  ti-sj  ^f  ili^-  «li«<  rimiii  Mi-n 
i«i  'lie  ;i]ii!iiy  of  iii:c  of  till-  i-arrlcis  participating  [n  tih-  twu  iliroiiiih  r^'C'i.^ 
f!ii!i.  ?' ■•  twm  J"«:ii»s  of  i.rii;in  to  ilii'  same  pt»int  of  dc»:Ti:ia!loii  lo  pi«'  an 
rnd  to  t!u'  di^-  riiiiiiciiii-n  l»y  its  own  a'l.  .V.^^Iiiarnl  Fire  Itrick  1'*k  v.  S  Ky. 
r...  ii:.  I  iL'iM. 

!••■:'••. 'I.' r.!s  I-.. ■■»•••:. ImI  ih:it  so  Ion::  as  r::--"^  fr^-ni  f.iri!tpr  di-^i  ni  ;-  :n'*  -x.r*" 
L'i»-.li-r  in  till"  :i;:L'ri'L';»t»'  il.;in  Tli  ■•'i*  fi-iiii  ?«:ti':'?iT  il^'ian.-i*  :h.;:i:^  n.i  ,  ;.,m 
oi"  iI^'i'Inii'Mii'i;!  «oii:il  iiii-f.  \\"i:h  tiii-*  iln-  «*iri:-i«'*iii  :,  iMti  ;'ic  :i::rif 
I".."  .■•  .-d  »o  jr>  !•■•_':' mI  ii''.'"'!^!!":!.  ••lirri'i'*  wmilil  I..-.\e  tlif  riijlit  t«»  c«<ni- 
I  ■«ii'  ■  rii;!'if\  d:*"!  rico  ;ind  u'''i'  *«-iip:  t-rs  f::r  r«'::,"\i'<l  fr»»m  ioii^-'!-i:,j:; 
!":i:!.i!»i  :i!tM«!ntf  •onn.:  i.f  pi-ii-.  •<  in  ».ii-li  Ili;<^^|•:•^  :i?»  :iLt:ri'-»  >liipi*«r^ 
:■  ■ :  'i' I  ne.ir  tli«-r.-f' .     I.:.  • '.nur:?  \  i/i- ..  i  •,..  i-.  i:.  \  n    |t    |:    I'.i   sj   .x^i. 

I  t  ■■  il  y  lni|  o>i,i  f.;  ,\\  ,v  '.I  L'! .  •■  •  "I"  .. '  ri'..i'MM'  r  •  all  •»!  !;  ;»«T«»  v  h"  :ir*» 
.:.  ;■  ;  ■'«.i» -"i;  !■■#'■■•  .  ;  -I  •  :\'  .\  '"i--  !!»■  .!■■-  Mi»'  I:l'"'.'  !•  r»:'.i-ii  i-i-ii  •  f'-rn  ,■ 
l;.!  I  ;.•'•«  '-M  :•  .:•  •  ■.  •'.  I"  •■  TTi.'*  • '.I  ••-.■;>  ji«.  ;..t  ri'iplipil  liy  law  and 
. .  '.  i|  :  ■  ?   !ii    :  ■    !  ■■  :  •■■,     I'd   'i.  i «,.'  ■  . '  •  :..it  .r.i  ■!>.  d  ■  ai.'.iL'***.  ••tcti  tis 

'•■  I  •  -:    .'f  •  -I  •!■  .  I'l  ■        ■  •;   ■  \'\  let    1*1. -x    i;  ;iv  :  •  :   in  :  u\   i.    iiiM»*r 

V  !  .;■"•  ••■■  I  :■   ".',*]     '    '.  V' *'*v  ■  :  •■   -•  :    "*"  "fj  ■;■;••  r«»  i-riTTis!   in  •i|:;m    tri-ii'iin'ril 
I     .r    .:•'!.•'.    ■  ;■      ■."    I".     ..:y    ..■..-    ;i:.  ■i1:.t.      i;!k    C'ii.f»,t    ,v    Lin-**   I'n.    r. 

!'.  .V  «».  i:   i:.  I-  ^>  '"^ ' 

A  ■;  !■  d  !  .'•  •  ■•  !;.•■'  ':•■!.!■  i!.--  ;■!■■'•  \r  of  a  tran^jfiT  i\!;i--h  it  t\'»-*t  not 
;•■:     ;i-.  •'■  »■•  ■'!  -I.  .    jr..  =  '.il«  i'f-  •■■!:. :!•■■•■■  i-i'  •••"    rioTi  or.  wli:-f  ani«iiint<  t>i 

>    M.'-'iL'i.  ;'"  •■!i'\a*:oM  :i1'i>waii<-e  for  ftM»  iNiinnpT«''lal 
■■   _  ■  ;.'.d   If   :'   i\--*-*i  *-!  I»   iiii'.^r   ai-'-ord   Th»'  srnr.c  pr'i'  ••c* 

•    ?V-  ■«   •■•  ■•'•■I   \f^r<,'i^  ;,..|  :,i  .ithcr  i'«ilnis.     Traffic 

I".  .  .     :.  .■  .     ■  :"  -      :.■    .  -  .    «•   i;.  \  •.».  K.  K.  C-    P.**:. 
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PREFERENCE— Continued. 

Carriers  may  not  select  certain  points  of  production  on  their  lines  and  give 
to  tlieni  the  benefit  of  rates  that  permit  meeting  of  competition  of  pro- 
ducers locatcil  upon  other  lines,  and  deny  similar  treatment  to  other  pro- 
ducing points  uijon  their  lines  that  are  similarly  situated,  and  as  to  which 
the  same  and  long-establlsheil  general  basis  of  rates  appllea  Milbum 
Wngon  Co.  v.  L.  S.  &  M.  S.  Ry.  Co.  93  (100). 

Couunission  does  not  hold  that  rates  beyond  a  common  Junction  point  from 
different  points  of  origin  must  in  every  case  Increase  in  actual  ratio,  re- 
gardless of  relative  distances  and  other  possible  material  considerations, 
but  a  substantial  disparity  In  this  regard  Imposes  upon  carriers  the  burden 
of  justification  by  showing  a  dissimilnrity  of  conditions  from  the  favored 
station.     Alpha  Portland  Cement  Co.  v.  B.  &  O.  R.  R.  Co.  440  (450). 

Where  certain  carriers  from  a  producing  ix)lnt  and  serving  a  consuming 
point  are  Jilso  parties  to  Joint  through  rates  to  the  consuming  locality, 
but  from  other  producing  points,  they  may  bo  held  liable  for  undue  pref- 
erence, though  their  lines  do  not  directly  reach  such  other  producing  points. 
Elk  (Vment  &  Lime  Co.  v.  B.  &  O.  R.  R.  Co.  84  (89). 

Permitting  corn  to  be  unloj'ded  into  elevators  at  Cairo,  111.,  to  be  treated 
and  shipi)eil  at  balance  of  through  rate,  carrier  paying  to  elevator  com- 
pany an  allowance  of  }  cent  per  1(X)  pounds,  but  refusing  to  allow  such 
privilege  or  mnke  such  allowance  at  Decatur,  111.,  held  unduly  preferentlaL 
Suffern  Grain  Co.  v.  I.  C.  R.  R.  Co.  178. 

A  line  not  serving  a  particular  point  can  not  be  said  to  discriminate  against 
such  ix)int  in  nny  rate  adjustment  where  such  adjustment  is  created  by 
cirfMiinstances  beyond  the  particular  carrier's  control,  though  it,  as  a  con- 
nociini:  line,  mny  participate  in  rates  Imposed.  R.  R.  Com.  of  Kans.  v. 
A.  T.  iV:  S.  F.  Ky.  Co.  407  (416). 

Carrier  can  not  be  said  to  discriminate  against  a  point  served  by  It  because 
other  carriers  give  lower  rates  to  the  same  character  of  traffic  from  points 
on  tluir  own  lines  to  the  common  destination.  Sunflower  Glass  Co.  v,  M.  P. 
Ry.  ('«>.  :^,0l   (392). 

Inahilily  of  complainant  to  reach  markets  on  other  lines  owing  to  failure 
of  defendant  to  grant  it  a  milling-in-transit  privilege  on  traffic  destined 
to  such  other  lines  Is  not  an  undue  discrimination  for  which  the  defendant 
Is  liable.     Piano  Milling  Co.  v.  St.  L.  S.  W.  Ry.  Co.  300  (3G2). 

R;itrs  to  Memphis  from  main-line  iM>ints  on  St.  L.  S.  W.  Ry.  as  far  north  as 
I'.ernle,  .Mo.,  and  nn  Cairo  and  New  Madrid  branches  of  that  line,  found 
unreasonable  an.d  unduly  preferential  to  St.  I^uls  and  East  St.  Louis. 
M.nipliis  Freight  T.ureau  r.  St.  L.  S.  W.  Ry.  Co.  537. 

A  r.irrier  may  not  perform  a  switching  service  for  one  plant  and  decline  to 
IK'rforni  It  at  a  competing  plant  in  the  same  general  territory  on  the  ground 
that  it  is  nn»re  convenient  to  [)erform  the  service  at  the  one  plant  than  at 
tho  other,  (»r  lK^•anso  it  has  been  <*ustomary  to  do  it  at  one  and  not  at 
an..th<  r.     Alan  Wood  Iron  &  Steel  Co.  r.  P.  R.  R.  Co.  540  (545). 

Th«'  (lesi;,'natinu  or  the  construction  of  an  interchange  track  at  one  plant  does 
nnt  justify  the  carrier  in  refusing  to  jierform  at  that  plant  tlie  same  service 
whi<*h  it  performs  at  a  comi)eting  plant  where  such  interchange  has  not 
biMii  <lesignated  or  provldeti.  Alan  Wood  Iron  &  Steel  (IJo.  v.  P.  R.  R.  Co. 
'AO  (54r>). 

If  uites  complainetl  of  are  shown  by  record  to  be  unreasonable  or  discrimi- 
natory to  any  extent,  it  is  the  duty  of  Commission  to  so  find,  even  though 
siuii  tliHlini:  may  not  give  relief  to  full  extent  desired  by  complainants. 
Chattanooga  Feed  Co.  r.  A.  G.  S.  R.  R.  Co.  480  (485). 
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rKKKKUKNTF— ri.ntlnnoil. 

Wiipro  Jobbing   i-ciit«M-s   nro   RltiiMtcHl   ni>iir  fifiito   Hnon.   an   n<1  ranee  of  the 

interstate  (-h.-ML''*  mimI   tli<'  n*T«*nti<>ii  of  tin*  prosiMii  «>luir{;e  on  state  «blp- 

ijKMitM  iiwvit.'itily  rosiilts  iu  (1is<Tinilnatloii  aK"inst  the  former.    Id' re  Bates 

f«»r  SiML'l.*  rjn!:.'L'«»s.  vU:.  .".28  I.^NKi) 
r.'inlrr  s4T\iriL'  SI.  I^»uis  with  siiit  from  Kiinras  field  can  not  diacrlmlnate 

nL'  inst    sm-li   \U*U\   ticca  msi»  i  it  her  carritTH  serving  the   Di^troit   prodiicliiK 

tiflfl  transport   m\{  to  St.  I^mis  at  lower  rates.     R.  R.  Com.  of  Kana.  r. 

A.  T.  &  S.  K.  Ity.  To.  An'  (4i:?). 
CImss  rnM*s  from  Sio'.ix  rity.   Iowa,  to  Htatioii.<4  In  KonthwoMem  MlnnenotB 

found  nitn*:i«ti  :il)!«'  »n«l   n*ilnc(»«1   to  iuv*;«*Mt  raters  from  St.  I*au1  and  Mln- 

mMiNijU  to  suh^t:intiMlly  «'ii'}ii]ist:mt  station**  in  the  same  teriitorj.    Sioux 

City  i-iniinn-n-inl  Clnl*  r-.  <*.  Ac  X.  W.  Hy.  Co.  110. 
To   fill! I   :i   ''arrirr   lmiIIiv   of  (lis^Timiniitlon  as  liolwoi*n  conipetinK  |K>lnta  of 

oriL'in.  It   most  ;i|»ii«>:ir  tli.'ii   .''n«*h  <>:irrior  |iarticii>ateR  at  least  In  cuch  of 

I  III'    nio'.  •■nicnts   lit'twiM-n    tlio   two    iH»i?it<   of  origin   and   the  destination. 

.Mariri.pn  <'onnty  <*onimircial  Club  r.  I*.  &  K.  R.  R.  Co.  218  (220). 
K:ito  on  roal  from  <'oal  CnN*k  mliios  In  Ten!iosj<e«*  to  AuiciiRta.  Ga.,  not  found 

nn<hily   prcjnflirhii   tn   tin*  la{tt*r  tMiint    in   favor  i»f  rates  from  the  aanw 

point    of  iiritrin   tn  oIIht   |Niints   In   CtHifKla.     l^liauil>er  of  (%mimeroe  of 

An;:nsta  v.  S.  IJy.  r'o.  lilUJ. 
Riiti*s  on  rottoTistMii  from  various  iNiints  In  the  states  of  Missouri,  ArkanaaBk 

:ind   I.oT]i<iiMi:i   to  Mi-nipliis.  Trnii..  fonnd  to  Ito  unduly  discriminatory  in 

favor  of  St.  I. on  is  and  l-jist  St.  I^inis.    Memphis  Freight  Bure«u  r.  SC  U. 

I.  M.  &  S.  i;y   To.  r*\H. 
Coiiti-ntlon  tli.ii  rnn:pl:ilniii;;  loc:i]ity  has  advanta«re  In  other  territory  natur- 
ally tributary   t'>  it   i<<  no  answer  to  4*1aini  of  iiKHiuitable  rate  from  i^thcv 

l(N-aliii<'s.     Sioiix  City  romm«*P-ial  <Miib  r.  C.  &  N.  W.  Ry.  Co.,  110  ill3). 
Itati-s  on  cotton   sccil   fmni   |Miints  in  4»lilalionia  to  Mt*mphis,  Temu  found 

to  Im'   nndnly  ili^i-rlniinatory  aLMin*^'    MiMiiplils  In   favor  of  St.  Louia  and 

i:a<t  St.  Ko?ils.     MiMHpliis  Kn-lu'ht  ItnriMU  r.  St.  1^  I.  M.  &  S.  Ry.  Co.  M& 
ConiniissiiMi    will    not    a|>proM>    in:|v<i^ition    by    carriers   of  «*oiMlltinns   which 

Won  111  Imm  tt'it  oni'  or  a  few  slii|ipcr<  and  which  nil;;ht,  ami  [lerbaps  would. 

correspond in;:ly    injiin*    many    others.     McCIunic    &    Co.    v.    S.    Ry.    On. 

.'s'j    I  r.s-l ) . 
Ilaii's  on   Inntlter  froni   ^iiiilicrn  prndncin::  |M>lnts  to  Tioulsville.  Ky.,  found 

prcjntlicial  as  cont|>artil  witti  rat«'<«  from  o<piidistant  fiolnts  to  Cairo,  ill. 

Norman  I.umlicr  (*o.  r.  I..  ^  N.  R.  K.  <*o.  2r{'.». 
WlitMi  rom|*«Miii\c  I'ondiiioiis  make  It  imperative  that  some  one  must  suffer. 

it   is  pertineni  to  i  mini  re  how  liie  lea^t   injnry  may  t>e  Inflicted.     BIoeAeld 

Sldppers*  As^so.  r.  N.  \  W.  Ky.  Co.  .Mil  t.VWil. 
Where  carrier  extends  low   rato  in  fax  or  of  one  liH'ality  1;  may  lie  required 

ti>  a-eord  stmllar  treatment   to  another  li>oaIity.     R.  R.  Com.  of  KaniL  v. 

A.  T.  \  S.  V.  Ky.  To.   P»7  J411). 

!M:i:rAYMi:\T 

rn«lf^r  the  law  anil  the  I.uil:  e>tat>tNhi^1  custom  a  rnrrler  has  the  rlieht  CO 
reipiite  pre|  :>.M>ient  of  IS  cl:a';:es.  i>r  to  traus]Nirt  the  freliebt  and  cnltoct 
all  of  snrii  1 1 -arire^i  ofi  il'-Vvery  theri^>f.  or  to  an'ept  {tart  of  the  charuM 
In  prep..vn!eni  and  eollft  tin*  remainder  up<in  di*livory.     In  re  Tranaportn" 

tjoTi  t  I  < 'on- 1  any  .Mat**rial.   I.'t'.i  t  IP)i. 

ruix  iij:i;i: 

KeeonsiiTiiniei't   pri\:Ie::e.  wliere  appllcatitiii  of  joint  rate  is  secured,  la 
one  !o  be  ile  i:  .mbil  by  the  pnlilic  as  a  niat(«*r  of  riftht.  hut  It  hi  ■ 
sio«i  xolnniariiy  ::ri'iteil  by  tlu>  carriers,  hut  Us  application  UBoaC 
forui.     I»leix  l.uuiber  t'o.  i*.  A.  T.  4c  S.  F.  Ry.  Co.  75  (76). 
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PRIVILEGE— Contlnned, 
Milling  in  transit  is  u  privilege  to  which  rtitppers  are  not  entitled  aa  of 

right  and  which  will  not  he  ordered  estahliahed  except  bi  caae  of  nndae 

discrimination.    Piano  Milling  Co.  v.  St  I^  S.  W.  Ry.  Go.  880  (802). 
Milling  in  transit  is  a  privilege  which  may  be  granted  or  withheld  by  carrier 

in  its  discretion  so  long  as  no  unlawful  discrimlnaton  reanlta  therefrom. 

Young  &  Cutsinger  t?.  L.  &  N.  R.  R.  Co.  1  (8). 
PROFIT. 
We  can  not  undertake  to  establish  freight  ratea  which  will  inaare  prodoe- 

tion  at  n  profit     Florida  Fruit  Shippers'  Aaao.  t».  A.O.L.R.R.Oo.11  (14). 
Railway   may   not   impose  unreasonable  rate  merely  becanae  boateeaa  of 

shipper  is  so  profitable  he  can  pay  It    R.  R.  Oom.  of  Kana.  9.  A.  T.  I(  8.  F. 

Ry.  Co.  407  (410). 
PROPORTIONAL  RATE. 
Carrier  can  not  maintain  a  proportional  rate  on  traffic  reaching  Ita  Una 

via  one  or  more  si)ocifled  routes  and  at  the  aame  time  maintain  a  higgler 

proi)ortional  rate  on  the  same  traffic  from  the  aame  point  of  origin  and 

dcMtined  to  the  same  point  of  consumption  that  comea  to  It  at  the  aame 

point  via  the  same  connecting  carrier,  but  over  another  rente  formed  by 

difTerent  intermediate  connecting  carriera.    Roeenbanm  Broa.  «.  K  A  N. 

R.  R.  Co.  C2. 
Commission  orders  establishment  of  certain  carload  and  leaa-than-carload 

rates  from   Florida  producing  pointa  to  baae  polnta  on  pineapplea  and 

vegetables  when  destined  for  pointa  beyond  In  other  atataai    Florida  Fralt 

Shippers*  Asso.  v.  A.  C.  K  R.  R.  Co.  11. 
While  local  and  proportional  rates  are  not  ordinarily  comparable*  oonparl* 

sons  of  such  rates  may  be  considered  In  connection  with  bcher  evldcace  in 

determining  reasonableness  of  particular  rate.    Llndaay  Broa  v,  Ia,  B.  it 

M.  S.  Ry.  Co.  516. 
Inland  proportional  rate  on  sugar  fktMn  New  Orleana  or  Port  OlialflBette^  La., 

to  Gramercy.  I^.,  not  found  unlawfoL    In  re  Rataa.  etc.  of  Lonlalaaa  By. 

it  Nav.  Co.  558. 
Proportional  rate  applying  to  through  traffic  miglit  well  be  lower  than  ear* 

responding  local  rate    R.  R.  Com.  of  Kana.  f?.  A.  T.  lb  8.  F.  By.  Oo. 

407  (415). 
Can  not  be  accepted  aa  atandard  of  compariaon  with  local  rataai    Balliaiora 

Chamber  of  Commerce  v.  B.  A  O.  R.  R.  Co.  506  (662). 
PROSPERITY  OF  SHIPPER. 
Railway   may   not  impose  nnreaaonable  rate  merdy  heeanae  bnalneaa  of 

shipper  is  so  profitable  he  can  pay  It.    R.  R.  Oom.  of  Kanai  ••  A.  T.  4 

S.  F.  Ry.  Co.  407  (410). 
PROTECTION. 
Commission  has  no  authority  to  correct  tariff  Inaaffidenciaa  by  tke  fMght 

rate  nor  to  protect,   in  that  way,  American  agalnat  foreign  pcodocera. 

Arlington  Heights  Fruit  Exchange  v.  B.  P.  Co.  149  (161). 
PUBLIC  POLICY. 
In  adjusting  interstate  rates  on  milk  Commlaalon  baa  no  JnriadletlOB  to  aay 

what  shall  be  done,  aa  a  matter  of  public  iiolicy,  except  In  ao  Har  aa  the 

pul>lic  weal  must  always  be  considered  In  exerclaing  authority  nndar  the 

act.     Duty   of  Commission   la  only  to  aacertain  whether  ratca  are  in 

accordance  with  the  act.    Albree  r.  B.  ft  H.  B.  B.  806  (819). 
In  all  classifications,  public  policy  muat  be  conaldarad.    In  ra  Advanoaa  on 

Coal  to  I^ke  Porta,  604  (628). 


722  INDEX. 

RAILROAD  CONSrONEK. 

Sti;;K('st«'tI  that,  to  avoid  confusion,  where  property  conslinied  to  rmilroad 
conslfniee  contract  of  sale  should  provide  that  vendor  or  consignor  aliould 
hojir  certain  speciOed  part  of  transportation  charges,  provided  transporta- 
tion Is  via  a  designated  route  or  Junction,  but  that  If  it  is  not  lo  trans- 
ported the  entire  transportation  charges  will  be  borne  by  vendor  or  ooo- 
Klpnor.     In  re  Trans] »ortat ion  of  Company  Material,  439  (441). 

Firms  and  individuals  have  an  undoubted  right  to  enter  Into  contracta  of 
purchase  and  sale  undor  which  the  consignor  fNiys  an  agreed  portion  of  tlie 
transi)ortation  charges  and  the  purchaser  or  consignee  another  portion  of 
thoKo  charges.  A  carrier  as  a  nhlpper  has  the  same  right.  In  re  Trana- 
I»ort:ition  of  Conii>:iny  Material,  439  (440). 

Complaint  for  dam:i;;(*s  InvauHe  of  failure  to  carry  out  agreement  to  gtva 
complainant  bt^netit  of  unpublished  division  of  rate  to  flctlttona  blUaA 
destination,  without  merit.  Conclusion  nut  to  affect  rights  of  partlea  la 
courts  un<ler  cfiutract.    Swltzer  Lumber  Co.  r.  A.  &  M.  It.  R.  Go.  471. 

A  carrier  as  a  8hlpi)cr  over  the  lines  of  another  carrier  may  not  liava  aoj 
preference  in  the  application  of  transportation  rates  and  cbargea.  Oon- 
versely,  it  may  have  the  same  privileges  under  the  tariffs  as  any  otbar 
shipiier.     In  re  'rmnsiK)rtation  of  Company  Material,  439  (440). 

Measure  of  damages  for  nilsrouting  shipment  hilled  to  consignee-carrier  la 
not  full  division  of  rate,  because  it  would  have  cost  that  carrier  aomethlng 
to  perform  the  haul.    In  re  Transportation  of  Company  Material,  439  (441). 
RAW  MATKRIAI-. 

Sulphuric  acid  is  strictly  a  raw  material  in  the  manufacture  of  f^rtHlaw. 
and  distinctly  lower  rates  should  be  applied  to  its  transportation  than 
upon  the  manufactured  fertilizer.  International  Agricaltural  Oorporatloa 
V.  L.  &  N.  R.  R  Co.  488  (403). 

Rate  on  plain  wire  entering  into  manufacture  of  spring  beds  rtionld  take 
rate  under  that  applical)lc  to  spring  beds.    Legget  &  Piatt  Spring  Bed  A 
Mfg.  Co.  r.  M.  v.  Ky.  Go.  513. 
REASONABLK  KATE. 

A  Just  and  reas<»nable  rate  must  be  one  which  respects  alike  the  eaniei'a 
descTts  and  the  cliaracter  of  the  trattlc.  Tlie  words  "Just  and  rcaaooable " 
imply  tljc  iiiipIU-atiun  of  good  faith  and  fairness,  of  common  sense  and  a 
sense  of  Justice  to  a  given  condition  of  facts.  They  are  not  fixed,  unalter- 
able, mathem.-itical  terms.  Their  meaning  implies  the  exercise  of  Judg- 
ment.   In  re  A<ivances  on  Coal  to  I^ke  Torts.  (MM  (624). 

Rates  can  scl(l«im  be  lestfd.  even  as  to  their  rMisonablenesa.  strictly  by 
thems«*Iv«'s.  but  must  lie  conslilercil.  to  an  extent,  in  reference  to  their 
enviroiim«>nt.  Sunt  I. western  Missf>uri  MillerK'  Club  r.  M.  K.  &  T.  Ry.  Co. 
4J-J    (427>. 

What  is  a  rc:)S(>nMl>le  r.'ite  can  not,  strictly  .»q>eaklng,  be  the  subject  of  agree 
in4>nt  iM^tween  c.-irrlrrs  and  sIiip]H>rs.  n<»r  between  carriers  and  this  Com- 
iiiissinn.     ArliiiL'Ton  n«'i;:lits  Fruit  Fb^chnnge  r.  S.  P.  Co.  149  (156K 

K.-iie  oil  cunl  froni  dial  Crc**!;  min«*s  in  TemiesmH*  to  .\ugusta.  Ga..  not  found 
unn'as«)nal»Ie  in  itself.  Chum  Iter  of  Commerce  of  Augusta,  Ga^  r.  R  Ry. 
Cn.  ISCl. 

Tlio  r«»mni!ssinii  is  «MinsiMous  that  there  Is  a  considerable  aooe  within  whkh 
a  r:iii>  may  !>••  lu-iil  in  be  Just  and  reasonable,  in  re  Adraneea  oo  Goal  tm 
l.:iko  Turts,  tX)4   v»*il!."»). 
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RECONSIGNMENT. 

Reconsigument  privilege,  whereby  application  of  Joint  rate  Is  secured,  Is  not 
one  to  be  demanded  by  the  public  as  a  matter  of  right,*  but  it  is  a  conces- 
sion voluntarily  granted  by  the  carriers,  and  its  application  must  be  uni- 
form.    Dietz  Lumber  Co.  v.  A.  T.  &  S.  F.  Ry.  Co.  75  (76). 

Limitation  of  privilege  to  first  48  hours  after  arrival  of  car  not  found  un- 
reasonable; in  fact  need  of  such  limitation  to  prevent  use  of  car  for  stor- 
age i)uri>oses  recognized.     Dietz  Lumber  Co.  v.  A.  T.  &  S.  F.  Ry.  Co.  75 
(TG). 
REDUCTION  OF   HATE. 

Carriers  voluntarily  reduced  rate  on  fuel  oil  from  Sapuipa,  Okla.,  to  Acme, 
Tex.,  to  a  figure  which  does  not  seem  to  be  too  low.  Reparation  awarded 
on  shipments  made  under  higher  rates.  Acme  Cement  Plaster  Co.  v.  St 
L.  &  S.  F.  R,  R.  Co.  283. 

Rate  charged  found  unreiisonable  to  extent  it  exceeded  presently  established 
rate.     Humboldt  Refining  Co.  v.  M.  K.  &  T.  Ry.  Co.  363. 
REFRIGERATION. 

Duty  of  carrier  to  furnish  refrigeration  *'  upon  reasonable  request  *'  con- 
templates that  it  shall  be  paid  for  its  service,  and  that  sufficient  traffic  be 
offered  to  justify  furnishing  of  refrigeration.  Albree  v.  B.  &  M.  R  R.  303 
(322). 

Doubt  as  to  duty  of  carrier  to  furnish  refrigeration  removed  by  Hepburn 
anieniiment  of  1906,  which  requires  carriers  to  furnish  It  "upon  reason- 
able reciuest."     Albree  v.  B.  &  M.  R.  R.  303  (322). 

No  ground   upon  which  shipper  who  ships  under  ventilation  could  be  re- 
qnircKl  to  help  pay  transi)ortation  charge  of  shipper  who  requires  refriger- 
ation.    Arlington  Heights  Fruit  Exchange  v.  S.  P.  Co.  149  (163). 
RE(;rLATIONS. 

Carriers  are  required  to  make  reasonable  rules  and  regulations  with  respect 
to  tlie  interchange,  exchange,  and  return  of  cars  used  upon  through  routes 
and  for  the  operation  of  such  through  routes,  and  where  they  have  failed 
in  this  respect  the  Commission  is  empowered  to  determine  the  Individual 
or  joint  regulation  or  practice  that  Is  just,  fair,  and  reasonable.  Mlssonrl 
Si  Illinois  Coal  Co.  v,  I.  C.  R.  R.  Co.  39. 
RELATIVE  RATES. 

Rjitos  must  not  only  be  reasonable  In  and  of  themselves,  but  they  must  be 
relatively  reasonable.  The  duty  Imposed  by  law  Is  to  give  equal  treat- 
ment to  all  shippers  who  are  In  a  position  to  demand  It,  and  this  includes 
the  right  to  reach  comi)etitive  marlcets  on  relatively  equal  terms.  Car- 
riers are  not  required  by  law,  and  could  not  In  justice  be  required,  to 
equalize  natural  advantages,  such  as  location,  cost  of  production  and  the 
like,  but  they  may  not  In  any  manner  whatsoever  unduly  prefer  one  set 
of  shippers  entitled  to  equal  treatment  over  another  or  one  locality  over 
another.     Elk  Cement  &  Lime  Co.  i\  B.  &  O.  R.  R.  Co.,  84  (88). 

Wliiii  ;;eneral  rate  adjustments  in  and  between  large  territories,  which  con- 
template substantial  justice  between  ail  shippers  generally,  result  In  indi- 
vidual Instances  of  dlsjiroportionate  Inequality,  they  fall  In  their  purposo 
to  that  extent,  and  their  strict  observance  in  such  cases  upon  no  other 
ground  than  the  arbitrary  theory  of  their  existence  should  yield  to  the 
extent  necessary  to  prevent  gross  Injustice,  just  as  many  other  general 
rules  are  necessarily  subject  to  exceptions.  Alpha  Portland  Cement  Co.  v. 
B.  &  O.  R,  R.  Co.  44S. 
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Ri:i.ATivi:  i:atks— roi,t:iiu.^i. 

<'<'i:iM;;^-;'.!.  <!•  i.'s  iiii!  Ijiiiil  il.:!f  r;!«ff«  beyon<l  R  r^nimnn  junction  point  tT**m 
(lin<'i«'fit  ix'jri^s  i.if  ori;fiii  iumm  in  every  c'lSf  iitcr«Ms<.*  In  iictual  raclu  r^ 
u'lf 'li'-^s-  *'f  r*-:i,\i\f*  ilist:i!i«'«'-«  ami  ulhiT  jM»?i»i;Iile  ni:i(Mri:*I  ooniiii1entti't?i«. 
l-ut  :i  s-jJ'>T;i;.i:.il  (|j-;;ii:»y  in  ibis  r».-Vi»rd  ini]-«<s4-s  iiin^u  cjirrl»*ni  tlii*  biinl*-:i 
t}f  jii>iiM<  ii:ii>ii  hy  t-h*  win;:  n  ilis>injilarity  itf  coniliTiiiiis  fptni  tbe  faron^l 
H-riii.:;      All  1..I  r«'rf:j*iHl  cvniwit  f'o.  r.  H.  ^  O.  IC.  U.  <'o.  -HO  *47*t\. 

C'4iiiilii:ti!i-i!.t  (-ni'tfhiN  ili'it  (h**  i>fTi'.'i:t)  i':.:h>iiif:iiii>n  rMin^js  :ire  utijuiil  nti.I 
Miri .  •  !  :ilt]('  in  (''•ni|':iris4iij  uiili  tli«>M*  in  tlii*  Hxiti^i-rii  Mint  wfstfni  cia9«i- 
fii-:iT:'  I;-  A  <  <<n  |  girls' in  *>(  llif  r:itiiiL'<  In  tli"  ilifrMr««:jl  clafMiflcatioiiii  In  |»y 
ii'i  iii*'.<ii*'  ;■  ;:-!iili*  t<i  Tli«*  Tfiatiie  tr:tn"i[i*iri:iti(in  (.'lj:ir;^i«  unleM*  the*  rium 
riifi -;  1, ?:.;••!■  'In-  <»-.i-r;:l  iv.i-'^iiii-Miii'ns  nn*  ii!s*^  <*»»nsiiliT«l.  Milbum  Wsii;<»a 
Ci'.  r.  r.    S   J^  M.  S.  Kv.  C.  \C,  Mniij. 

A<Im-.'>--i'  ..  '-<':il  r:-'«**  fi'iiii  r4'!-i:.iii  I:!in«>is  ii:iii«*s  til  (*fairiipi  fiii:!i(l  to  be 
If  ^  -I.  i.|i'  :{|iil  Jii^Ti!i«i|.  |ty  The  hlmwiii'j  (if  <l«*ffni|Mnis  iliat  lb<^  adrance 
\\:i^  i:..i<ii'  «'•  *'t{Mir'7A'  tli4'  rtti's  fptni  fiHicr  ii*-;  iliy  niinrK.  :in«l  Ibat  the  rite 
:<<-  ^(l'. :iii<-t  li  is  iii>t   nnrt*u>«'iialil«*  iu  iiM'lf.     In  re  AdvunrM!  on  Bllumiuous 

(■•.Ml.  :;n. 

J:. MI'S  t'U  ttrii'k.  ill  cnrloads.  fn«iii  K:tns:i>&  izu^i  l*i«lf  xtt  I^'wK  Mam<>.  Oakbicid. 
Sti«'M»>.  :. till  WsihiMt.  I<iw:t.  fnijnil  iinr«-::>^.ii:ili;i*  s<i  f:ir  at*  tbey  exceed  OKi- 
tciiiix'iMiiixiiioly  f*ii«il»Ii>lji'<l  rat«'s  friim  ilif*  sfinii*  |iiint*<  of  nriefn  tu  Mii^ia* 
siiij.i  KiM-r  n-rriiMpy.     SnnibTland  Hpis.  i*o.  v.  M.  I*.  Ky.  V*».  141. 

Wli'it  it  :i|ii-:rs  th:it  a  rarrltT  ^ivcs  fn  on**  |Niint  subMautially  lower  rates 
f"r  Mili'^rariijnliy  I  In*  Ntnii*  S4*r\  iff  tban  It  aixMinlH  tv  a  coiD|ietinic  pi>lDt, 
ihdM'  f'iiniii.-iris4ins  are  forreful.  and  In  tli«*  aliH«*n<*e  of  niitillfying  condltlooa 
uii^hr  \v«*ll  !>«•  i-nnsidPnNl  fM>ni*liisive.  Meniphl»  Krelgbt  Bureau  r.  SC 
L.  I.  M.  A:  S.  Uy.  To.  MS  uViTi). 

Kat«*s  fin  \vint|i*\v  iiUitis  fp ini  K:>ns:is  tiflil  t**  npiMT  MihsiHslppI  River  cnjv- 
iii^'s  fiin.j'arfil  with  rat«'s  nn  «>:nio  ifMnnnNllry  fnini  enMem  polnUi  of  iiiana- 
fart  IIP*  tn  tbi*  s'lnie  ]K»ints  nf  ilfstinatioM.  Sunflirwer  (ilaaa  Co.  r.  M.  1*.  Hj. 
Tn.  ::ni. 

.Nil  jMHriM<':ttii>n  fpini  a  ir:iiis|Mirtattf»n  staiidrM»iiit  for  tbe  maintenance  of 
riit«*>  ••ii  staM'  an«l  hiinlini;  hi>!tH  tn  rudmnh.  Ky.,  bfftber  than  the  rates 
fur  s.iiii!:ir  ili<t:infr«i  liftu-«'«*ri  1ik':i!  fMiint*!  im  d**ffndnnt*a  line.  I*ndiicali 
(•i...I.i-im;:i'  r...  r.  N.  C.  &  St.  L.  Ky.  Co.  226. 

While  liH-ut  nnil  iip>i"trti(inal  rati's  n^i  nplinarily  fouiiianihle,  cOBi|«rianiia 
of  sin'h  r:iti'>  ni.-iy  be  riinsifb'nM  In  «-«inniH-tinii  with  other  evidence  In  deter- 
niiiiltiL'  p-:tsi>n.:t>i«*ncss  nf  partifular  rate.  Lindwiy  llrufi.  r.  L.  8.  &  M.  SL 
ky    rn   .".!♦;  I. 117 1. 

It  i*:  weM  iir.i!<r«? 1  MiaT  tin*  'ji-niTal  level  of  niii*tt  In  Central  Freight  Aaao- 

I  iaii'-n  t«*rr:tiiry.  e:i^;  i<f  rh«*  .Mlsi<i.<8lppi  Hl\er.  Im  very  much  lower  than 
i!  It  I'p'vjiilinu'  i:i  T»Trlti"ry  \vi'>t  •►f  that  river.  Sunflower  (tlaMi  Co.  r. 
M.  V   Itv.  r...  ::'ii  «;;'.c'», 

Itai.-  'h  \\li«'.!T  ::!nl  |ipH!n^-*H  fp»ni  Jojiiln  in^Mip  to  l.litle  Rock  territory 
fit>i<:>l  inip>:i<«*n:ilili>  ax  fniiip  ip*-I  with  niti>i«  from  Southern  Illlnola  and 
fp>iii  ifMlii-rn  I  an  ff  K:iii  <>-(*<  <'iry  ;;p>U|i.     S«iiilbwet«teni  Mlmonrl  Mlilera* 

riiii.  r.  .M.  K  .V  T  Ky.  r...  irj. 

IiitiT*'r:M«'  piff.  •  I'tsihTin-.:  nf  (Miniliiniitlnn,  one  factfir  of  which  waa  hljcher 
ili:iii  StiiTf  r:iT<-  l>eiui-Mi  ^tnii*  i^iini^  n*ii  Iield  nnresmmnble  where  Stale 
nii«*  ini'Ii-r  ppitesi.  4;anih]»- K*  binson  Coniniiwlon  C«i.  r.  Kt,  I«.  I.  M.  4c  K. 
Ii\    «•.    i:iv 

l.iiwi  r  iMfi'*-.  \xliii-h  iirr  fiip'«*il  liv  water  (iiuiiN^iltlon.  can  not  lie  aei*e|iCMl  aa 
a  [ii«*:ivMP*  i>f  p-itHiii]jiliiiMN'Hs  I  if  rate*!  fp»m  |iointH  where  atich  cooiiietltloa 
diN-o  un(  exist.     Siutb  Atlantic  WuKte  Co.  r.  8.  Ry.  Co.  2U3  tSM). 
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REI^TIVE  RATES— Continued. 

Rate  on  coal  from  Coal  Creek  mines  in  Tennessee  to  Augusta,  Ga.,  not  found 
relatively  unreasonable  as  compared  with  rates  from  the  same  point  of 
origin  to  other  points  in  Georgia.  Chamber  of  Commerce  of  Augusta  v, 
S.  Ry.  Co.  233. 

Riitos  on  lumber  from  southern  producing  points  to  Louisville,  Ky.,  found 
relatively  unreasonable  as  compared  with  rates  from  equidistant  points 
to  Cairo,  111.    Norman  Lumber  Co.  i;.  L.  &  N.  R.  R.  Co.  2S9. 

Export  rate  from  Elder,  Kans.,  to  New  Orleans,  La.,  on  flour  in  carloads 
found  unreasonable  as  compared  with  similar  rates  from  competitive  mill- 
ing points.    R.  R.  Com.  of  Kans.  t\  M.  P.  Ry.  Co.  24. 

Rates  on  live  stock  from  producing  territory  to  Fort  Worth,  Oklahoma  City, 
and  Wichita,  and  on  packing-house  products  and  fresh  meats  from  those 
points,  prescribed.    In  re  Investigation  of  Rates  on  Meats,  160. 

The  fact  that  a  certain  rate  is  in  effect  via  the  lines  of  one  carrier  is  not 
of  Itself  proof  of  unreasonableness  of  a  higher  rate  via  a  competing  line. 
McLean  Lumber  Co.  v.  L.  &  N.  R.  R.  Co.  349  (352). 

Rates  on  fresh  meats  and  packing-house  products  from  Houston,  Tex.,  to 
Lake  Charles,  La.,  compared  with  rates  from  Fort  Worth,  Tex.  Houston 
Packliip  Co.  T'.  T.  &  N.  P.  R.  R  Co.  456. 

Rates  on  live  stock  from  Phoenix,  Ariz.,  to  Los  Angeles,  compared  with  rates 
from  othor  swtions  to  Los  Angeles.  Maricopa  County  Commercial  Club  v, 
S.  P.  Co.  421)   (430). 

U.-ites  from  Minneapolis  to  Denver  should  be  the  same  as  from  St  LouIb  to 
Denver.     Minneapolis  Traflic  Asso.  v.  C.  B.  &  Q.  R.  R.  Co.  259. 

r.oiHTMl  level  of  rates  east  of  St.  Louis  much  lower  than  that  in  territory 
to  the  west.    R.  R.  Com.  of  Kans.  v.  A.  T.  &  S.  F.  Ry.  Co.  407  (415). 
RHSHIPPING  ILVTES. 

There  is  no  substantial  difference  between  a  "  reshipplng  "  rate  and  what  is 
kiKiwn  as  a  **  projiortional "  rate.  We  have  held  tliat  proportional  rates 
are  not  i>er  se  unlawful,  and  we  see  no  reason  to  condemn  "reshipplng** 
rates,  as  such,  upon  the  present  record.  Baltimore  Chamber  of  Commerce 
r.  H.  &  O.  R.  R.  Co.  596  (600). 
RETROACTIVE  TARIFFS. 

Commission  will   not  authorize  or  permit  the  retroactive  application  of  a 
transit  privilege  voluntarily  established  by  a  carrier,  except  for  the  purpose 
of  removlnp:  a  discrimination.     Wood-Mosaic   Flooring  &  Lumber  Co.   t?. 
L.  &  N.  R.  R.  Co.  458. 
REVENTES. 

Necessitous  circumstances  in  which  defendant  finds  itself  as  a  result  of 
events  not  connected  with  the  Pittsburgh  lake-coal  traffic  can  not  be  ac- 
cej)ted  as  the  measure  of  reasonableness  of  a  rate  to  be  imposed  upon  that 
traffic.     Holleau  r.  P.  &  L.  E.  R.  R.  Co.  640  (655). 

Ill  eonsiderin^  the  reasonableness  of  a  whole  schedule  of  rates  the  Commis- 
sion may  well  at  the  outi<et  make  inquiry  as  to  the  general  financial  con- 
dition of  the  defendant  railroad.     R.  R.  Com.  of  Nev.  t;.  N.  O.  O.  Ry.  Co. 
•J05  (210). 
KI.SK. 

Charge  may  properly  be  made  somewhat  higher  for  transportation  of  show 
cases  in  crates  than  in  boxes.  Show  cases  ordinarily  are  composed  largely 
of  ^lass  or  woods  of  value,  held  in  place  by  metal  or  wooden  beading.  The 
risk  of  damage  is  greater  when  shipped  in  crates  than  in  boxeSb  Wadell 
Sh(»\v  Cas^'  &  Cabinet  Co.  v.  M.  C.  R.  R.  Co.  106  (107), 
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WtVTK. 

Wbt-nr  a  nawMUbly  NQtlKfictorr  route  on  inoimnllDcnut  liiiiliiiM  to  polata 
In  Orrgiiii  In  alTitnlul  bj  canirr  iwnlDg  th'jw  polnu  via  ritoR  llacit 
niHrtbfT  nmir  will  not  b«  oiiOKd  \i»  ■  niKh  more  rtrraltooa  Hoc  eoatrolled 
l<y  till?  •Ilmi  IliM-tt  an'l  wbirb  foniiifrlr  w(>re  i-amiiHltorK.  Gllc  A  Co.  v. 
S.  1'.  (•',.  2(8. 

It  ran  nut  be  deoled  that  the  OFSt  ot  tranaportatlon  la  a  potent  factor  In  drtrr- 
mluiiiK  tb»  rfiiif  wblcb  traHIc  will  lake.  If  confronted  by  Intrreantd  ntea 
via  r<tiitni  uTi-r  nlilcb  It  baa  If-en  acvuatonied  to  moTe,  It  will  natorallr 
w*k  «ilier  'lUtleiM.     Ilnltlmore  Cbamber  of  Coninierce  e.  B.  &  O.  H.  B.  Ca 

Iy>wcr  rale  via   loiiRfr  route  no  mnaiire  of  maonableneai.  la  ahtnw  at 

•iiUfT  pvtden'«.  of  hlKber  rate  via  atrarter  route.    Carateoa  Packlac  Oo.  e. 

r.  I'.  It.  K.  fjo.  H  ilOf. 
Iir:j,KH. 

U'berc  nmlllftliiR  nilfMi  whlrh  Blfpct  the  rate  are  pnUlabed  eOacdv*  on  tba 

aanf  dati^  In  it«-[iarate  tarlCTn  bf  tbr  flotne  carrier,  the  rule  whlcb  wUl  raanlt 

In  H|ijili(vtlon  of  lower  rate  Ih  one  wblch  la  lawfullj  applicable  to  traflk  to 

whii'li  anrh  nilea  applj-.     Iludf^ocfa  Co.  r.  C.  A  N.  W.  Rf.  f^o.  SK. 
l'r<>\lHliin  In  Hoiilbcni  'rlinwlfl'-atlon  wblch  limits  ibe  rating  upoo  «np  Iran 

(l<>Mi  not  rM]uln>  Ibat  brtdite  materUI  be  broken  Into  placOT  bdtar*  It  la 

I'titltled  lo  the  Hcrap-lron  rot».    GoDtlneotal  IroD  It  Med  Go.  v,  L.  A  N. 

H.  It.  (%..  "JHl. 
Jtulp   rMjiilrlnK  Nlai<>nieni   of   relationship  of   permn   recclrlnK  pajm^t   of 

c'laluia  to  •iir[v>riiil<<ii  In  wbow  favor  vuuctaer  la  loadc^  while  wlttatn  Jart*- 

dlitl'in  of  CoiDiiilHHloR.  uut  found  uiiliiwful.     BMraher  Co.  v.  U.  P.  &  R. 

t>).  UtS. 
HALT. 

Kiilt   la   ver;   ileairable  trefflo   from   a  tranarortailon   lUndpalat.    It  loaii 

bcavlly.  In  ii»l   lliihtc  to  )•»«■  nr  daniiiRp  In  transit,  i 

rwinvi-nlpiiitf  of  Ibr  nirrl<-r.  tiud  affonla  a  tmlfor 

ComparallvHjr  Illllf.  iH-inR  from  iX.!t>  l< 

lion.     Wbllf  not  r'linHiiniiil  nn  lunr-ly  i 

ii.iiiiiioilltliti.  iind  vrhlli-  ilien-fi>r<>  Ibe  fr 

iin  aritrlc  »r  nnlvriuil  and  uiTiwaiirr  con 

(■all  for  II  li>w  nilr  of  tninHlni nation.     I 

Hy.  r.i.  *r7    HIO). 
SniAl-   lllitN. 

I'riivlHliiii  In  minlbcni  •-tiiwi|ll''UIIiin  whlcl 

doni  tiiii   n><|ii1r>'  ihui  tirblKt-  material 

f-ntltlnl  to  ibi>fu'nii>-lnin  nilf.    I'oDtlnei 

>\i.  2X1. 
SinUtT  N(»TN'K  I'i:itMIS«l«>.\S.     tirr  Cii 

sini-n-K.xrK. 
i-i>iniiilHMliin  n<i  ikiwit  |i>  "rder  InMalla 

■Iftcrmlnlnic  iiin'MilimH  i-oncemlnic  ' 

Im-'kH.     ItiilMi-n  T»»iinll.-  Cii.  r.  M.  ' 
sriiMNii  VorciIKKS.     N.-C  n^iy*. 
STATK  AMI  KKHKItAI.. 

Wbi>ri>  Joliblnie  •■rcit<'rH  arp  altua 

male  rharm-  nml  tin*  relent 

Inevliablj  rosuiw  In  a  diae 

KlDfle  I'ackagn,  XH 
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STATE  RATES. 

State  rates  aflford  standards  of  comparison  of  greater  or  leis  Taloe  according 
as  they  appear  reasonable,  especially  so  when  acquiesced  in  by  the  carriers; 
but  when  State  rate  under  protest  and  being  contested,  and  it  appears 
unreasonably  low,  not  valuable  as  comparison.  Wiliman  ft  Oo.  v,  St.  L.  I. 
M.  &  S.  Ry.  Co.  405. 

Where  under  protest,  comparison  of  State  rate  with  interstate  rate  unavail- 
ing. Gamble-Robinson  Commission  Co.  17.  St  L.  I.  M.  ft  S.  Ry.  Oo.  138 
(140). 

In  fixing  the  interstate  rate  for  Oklahoma  City  we -can  not  be  gOTcmed  by 
the  State  tariff  unless  in  our  opinion  it  is  just  and  reasonable.  In  re  Inves- 
tigation of  Rates  on  Meats,  160  (164). 

In  view  of  litigation  pending  as  to  Arkansas  state  rates.  Commission  will  not 
take  such  rates  as  measure  of  interstate  rates.    Memphis  Freight  Bureau  v. 
St.  L-  I.  M.  ft  S.  Ry.  Co.  548  (565). 
STATE  TRAFFIC.     See  aUo  IimasTATC  Commbbcb. 

That  part  of  a  continuous  haul  from  a  foreign  country  which  is  confined  to  a 
rail  trannportation  from  a  port  of  entry  to  a  point  in  the  same  State  is 
within  the  jurisdiction  of  the  Commission  though  the  shipment  does  not 
move  under  through  billing  nor  do  the  water  and  rail  lines  operate  nnder 
any  common  control  or  management  In  re  Rates,  etc.,  of  Lonislana  Ry. 
&  Nav.  Co.  558. 
STAVE  BOLTS. 

Stave  bolts  are  pieces  of  timber,  ordinarily  of  oak,  from  which  barrel  staves 
are  manufactured.  To  produce  the  stave  bolt  a  log  is  cut  to  the  proper 
length,  about  3G  inches.  Sometimes  before  shipment  the  log  is  quartered 
and  the  bark  removed,  while  at  other  times  the  stave  bolt  differs  from  a 
log  only  in  that  it  is  shorter.  Heading  k>olts  are  somewhat  shorter  than 
stave  bolts.  About  two-thirds  of  the  stave  and  heading  bolt  is  lost  in  the 
process  of  manufacture.  It  is  said  that  one  cord  of  oak  bolts  contains 
approximately  1,100  feet  Iward  measure,  weighs  6,600  pounds,  and  produces 
about  600  staves,  which  weigh  about  1^00  pounda  Paducah  Cooperage  Co. 
r.  N.  C.  &  St  L.  Ry.  Co.  226. 
STORAGE  CHARGES. 

Can  not  begin  to  accrue  until  freight  has  been  tendered  under  such  circum- 
stances  that  consignee  is  legally  obliged  to  receive  the  same.  If  marks  on 
shipment  have  been  so  obliterated  through  negligence  of  defendant  that 
property  can  not  be  identified,  complainant  under  no  legal  obligation  to 
take  what  might  and  what  might  not  be  its  property.  Kilbam  Mills  v. 
N.  Y.  N.  H.  ft  H.  R.  R.  Co.  21  (22). 
STREPrr  RAILWAYS. 

Complainants,  who  reside  on  the  electric  line  between  Washington,  D.  C,  and 
I^^urel.  Md.,  attack  the  schedule  of  single  fares  and  monthly  commutation 
fares  established  by  the  defendants  for  transportation  between  points  on 
the  line  in  Maryland  and  the  city  of  Washington.  D.  C. ;  Heid,  that  upon 
the  record,  said  fares  are  not  shown  to  be  unreasonable.  Silvester  v.  City 
&  Suburban  Ry.  of  Wash.  201. 

Are  common  carriers  by  railroad  within  the  meaning  of  the  act  snd  when 
enpiped    in    interstate  commerce   are   subject   to  the  jurisdiction   of  this 
Tom  mission.     Citizens  of  Somerset  r.  Washington  Ry.  &  Elec.  Co.  187  (189). 
SI  1'1'LKMKNTS  TO  TARIFFS.     Sec  TABirra. 
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SWITCII  rONNECTION. 

Power  of  CommlsRton  to  require  switch  connection  not  founded  upon  any 
contructual  relatlonRhIp  existing  between  carriers  and  those  entitled  to 
invoke  the  benefit  of  the  statute,  and  Commission  Is  without  Jurisdiction 
to  conii)el  defendant  to  sfieciflcally  perform  a  contract  In  respect  tlwreto 
or  to  award  damages  for  the  breach  thereof.  Ralston  Townslte  Go.  f?.  M.  P. 
Hy.  Cx).  354   (365). 

Couiiuission  no  ]k)W(t  to  order  InRtallntion  of  sidetrack:  Its  function  Is  limited 
to  determination  of  questlonR  concerning  switch  connections  with  exlBtlng 
Kidetrncks.     JtaUton  Townslte  Go.  r.  M.  P.  Uy.  Co.  354  (356). 
SWITCHING  CilAKGKS.     See  aUo  Absobptio!!  or  Switchiro  CuAMin. 

I'nder  InriffR,  carriers  agree  to  switch,  upon  order  of  consignee,  can  kwded 
with  grain  conRignetl  to  Chlengo.  Tranf<rK>rtatlon  service  not  ended  until 
carH  are  given  terminal  delivery  directed  by  consignees.  It  follows  that 
switching  service  does  not  constitute  u  local  transaction  subject  to  the 
laws  of  Illinois,  but  that  charges  are  subject  to  the  act  Badenocta  Co.  «• 
C.  &  N.  W.  Uy.  Co.  36  (37). 

rnder  contlicting  taritTn.  iVnimission  holds  carriers  under  obligation  to 
switch,  free  of  charge,  cars  held  for  delivery  upon  consignee's  order. 
Kadenoch  Co.  r.  C.  &  N.  W.  Ry.  Co.  36. 

Uefusal  to  deliver  until  switrhing  charges  were  paid.  Bdlaon  Portland  0»- 
iiieiit  r<».  V.  I).  L.  &  W.  a.  R.  Co.  3»<2, 

switching;  skrvk'r 

A  carrier  may  not  iM*rf(»rm  n  switching  service  for  one  plant  and  decline  to 
Iicrform  it  ut  a  (*oiui»eting  plant  In  the  same  general  terrttonr  on  tlie 
ground  that  It  is  more  <*onvenient  to  perform  the  service  at  the  one  plant 
than  at  the  other.  «»r  lie<*ause  it  has  been  rustomary  to  do  It  at  one  and 
not  at  uiiother.    Alan  Wood  Iron  Ik  8t(H>l  C<».  r.  P.  R.  R.  Co.  540  (545). 

Till*  designation  or  the  (.-oust ruction  of  an  interchange  track  at  one  plant 
d«>eH  not  Justify  the  iiirrler  in  refnning  to  iH*rform  at  that  plant  the  snme 
8ervi(^  will  I'll  It  [lerforniH  at  n  competing  plant  where  such  Interchange 
has  not  Immmi  d«*Hlgiiate(l  or  pn»vided.  Alan  Wo«)d  Iron  &  Steel  Co.  r.  P. 
R.  R.  (%».  r»4o  (545). 
TARIFF  ACTS. 

<*4>mmiKHion  has  no  authority  to  mrriH^t  tariff  Insufficiencies  by  tbe  fMght 
rate,  nor  to  protect,  in  that  way.  the  American  against  the  foreign  pro- 
ducers of  fruit.    Arilngton  Heights  Fruit  F:zchange  o.  S.  P.  Co.  148  (ISl). 
TARIFFS. 

Rule  H  (a)  TarifT  Circulnr  No.  IS-A.  directing  that  If  a  supplement  to  n 
tariff  is  isRue<l  whleh  (conflicts  with  a  fiart  of  a  previous  supplement  whick 
is  not  thereby  cniK^eleil  in  full,  that  such  newly  Issued  supplement  elioiild 
s|N><MtlrnIly  state  the  jHirtion  of  the  previous  Hn|>|ileroent  Intended  tlicrcby 
to  Ik*  ninoeled ;  Held.  To  apply  to  Huccessive  s<upplf*nionts  to  the  same  tariff. 
as  well  as  to  other  and  fllfferent  tarifrs.     Veitch  r.  S.  A.  I^  Ry.  4. 

Wliere  omfllcting  rules  which  affect  the  rate  are  published  effective  on  tbe 
Kiinie  date  in  seiiarate  tariffs  by  the  Knme  carrier,  the  rule  which  wlO 
H'HuIt  in  applieniion  of  lower  rate  is  one  which  Is  applicable  to  tnOc  to 
whlrh  such  rules  apply.     Badenooh  Co.  r.  C.  ft  N.  W.  Ry.  Co.  38. 

WhiTe  an  initial  earrler  publishes  and  maintains  one  Joint  tariff,  which  to 
not  pm|>erly  concurred  in  by  its  ronneetlons,  and  at  the  same  time  W'**Hh^ 
Jiiiiit  tnrifr  nniiiinc  higher  raii^  whirh  i«>  properly  o>ncurred  in,  the  latter 
U  tlie  legal  rate  and  must  be  applied.  Kennedy  4c  Co.  v.  8t  L.  &  W.  Rj. 
Co.  27T. 
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TARIFFS— Continued. 

Incidental  serrice  performed  by  carriers  at  transshipment  ports,  snch  as 
dumping  and  trimming  or  leveling,  should  be  covered  by  tariff  provisions 
and  filed  with  the  Ommission.  New  ESngland  Coal  &  Coke  Co.  v.  N.  &  W. 
Ry.  Co.  398  (404). 

A  joint  rate  over  several  lines  not  concurred  in  by  such  connecting  lines  is 
iu  direct  contravention  of  the  rules  of  the  Commission  made  under  section  6. 
De  Camp  Bros.  &  Yule  Iron,  Coal  &  Coke  Co.  v.  V.  &  8.  F.  Ry.  Co.  274  (276). 

Carriers  can  not  lawfully  depart  from  terms  of  their  tariffs  to  meet  emer- 
gencies that  arise  in  the  affairs  of  their  patrons.  Dietz  Lumber  Co.  v. 
A.  T.  &  S.  F.  Ry.  Co.  75  (76). 

Electric  Hue  engaging  in  transportation  between  Washington,  D.  C,  and 
Laurel,  Md.,  must  file  and  post  its  tariffs.  Silvester  i;.  City  &  Suburban  Ry. 
of  Wash.  201. 

A  rate  between  two  points  in  a  state  to  be  applicable  to  a  shipment  beyond 
out  of  the  state  must  be  filed  with  this  Commission.    Johnson  v,  M.  St  P. 
&  S.  S.  M.  Ry.  Co.  255  (257). 
TKRMINAL  SERVICE.     See  tSwiTCHiNo  Charge. 
TERRITORY. 

Since  no  order  of  the  Commission  reducing  rates  between  points  in  Arizona 
could  become  effective  before  the  territory  became  a  state,  determination 
of  rates  left  to  the  state.     Maricopa  County  Commercial  Club  v,  M.  &  P. 
R.  R.  Ck).  279. 
THROUGH  AND  LOCAL. 

Through  interstate  rate,  made  up  of  combination,  wtiile  higher  than  com- 
bination over  same  route  one  factor  of  which  was  a  state  rate,  not  found 
unreasonable.  Gamble-Robinson  O)mmisslon  Co.  v,  St  L.  I.  M.  ft  S.  Ry. 
Co.  138. 

Rjites  from  eastern  points  to  Yuma,  Ariz.,  which  exceed  combination  on  Los 
Angeles,  Cal.,  a  farther  distant  point,  found  unreasonable.     Sanguinetti  v. 
I.  C.  R.  R.  Co.  185. 
THROUGH  RATES. 

A  through  rate  may  properly  be  less  than  the  sum  of  the  locals,  although  the 
cost  of  the  service  is  the  same,  if  the  lower  through  rate  is  forced  by  com- 
I>erition  which  does  not  affect  the  local  rates.  R.  R.  dJom.  of  Nev.  t^.  N.  C. 
O.  Ry.  Co.  205  (210). 

Cancellation,   leaving   high  combination  of  locals,   unreaaonable.     Maricopa 
County  Connuerclal  Club  t>.  P.  &  E.  R.  R.  Co.  221. 
THROUCJH  ROUTE. 

The  fact  that  through  tickets  are  not  used  or  through  rates  paid  does  not 
prove  the  transiwrtiitlon  to  be  other  than  interstate.  A  through  route  exists 
over  which  passengers  are  actually  transiKirted  by  continuous  carriage,  and 
the  fact  that  joint  rates  or  fares  may  not  now  be  in  force  does  not  prove 
that  tiie  transix>rtation  is  not  Interstate  in  character.  Citizens  of  Somer- 
set r.  Washington  Ry.  &  Elec.  Co.  187  (191). 

R.iilroads  of  the  country  are  called  upon  to  so  unite  themselves  that  they  will 
constitute  one  national  system;  they  must  establish  through  routes,  keep 
those  routes  oi>en  and  in  operation,  furnish  necessary  facilities  for  such 
transportation,  make  reasonable  and  proper  rules  of  practice  as  between 
themselves  and  the  shii)i>ers,  and  as  between  each  other.  Missouri  St 
Illinois  Coal  Co.  v.  1,  C.  R.  R.  Co.  39. 


